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ADVERTISEMENT. 


X  HE  Editor,  having  completed  the  first  Volume  of 
a  New  Series  of  Ecclesiastical  Reports,  takes  this 
opportunity  of  stating  his  intention  of  continuing  to 
publish  them,  upon  the  present  plan — which  differs 
but  little  from  that  adopted  by  the  late  Editor; 
and  perfectly  accords  with  the  system  recommended 
by  Lord  Bacon,  in  the  aphorisms  selected  to  adorn 
the  title-page.  This  he  is  fully  satisfied  is  the  best, 
not  to  say  the  only  mode,  of  feporting  cases  of  or* 
dinary  occurrence  in  the  ecclesiastical  courts,  with 
any  deg^e  of  uniformity  and  consistency — although 
he  is  sensible  that,  in  one  respect,  it  may  be,  and  is, 
prudently  departed  from,  by  those  who  record  the 
proceedings  of  other  courts  of  judicature. 

The  decisions  of  the  "  Court  of  Delegates"  being 
only  conveyed  to  the  public  in  the  terms  of  their 
"  decrees  J  ^  it  is  necessary  ^  in  reporting  the  pro- 
ceedings of  that  court,  to  accompany  the  "  case," 
with  the  "  argument  and  decree^^  instead  of  the 
*^  judgment i'  which  follows  the  "  case,"  (and,  ge- 
nerally speaking,  at  once)  in  other  instances.     This 

is  stated,  to  explain  what  might  seem  anomalous^ 
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VI  ADVERTISEMENT. 

in  the  conduct  of  these  Reports,  to  the  reader,  un- 
acquainted with  the  practice  of  the  "  Court  of  De- 
legates'' in  this  particular. 

It  only  remains,  that  the  Editor  should  acknow- 
ledge the  liberal  assistance  which  he  has  received 
from  the  gentlemen  of  his  own  Bar,  (especially  from 
his  kind  friend,  the  Editor  of  the  former  Series)  in 
the  compilation  of  these  Reports— and  the  en- 
couragement which  has  been  extended  to  him  by 
the  learned  Judge,  who  determined  by  far  the 
greater,  and  the  very  principal,  part  of  the  follow- 
ing Cases. 


Doctors'  Commons, 
October^  182;). 


TABLE 


OF 


CASES    REPORTED. 


A.  Page 

^DAMS,  Lavender  and 

Churchill  v.  -  -  -  406 
Antrobus  and  Booth  v. 

Nepean  ....  399 
Armstrong,  Bell  v.  -  365 
Atkinson  and  Westcott, 

Saphv.  -  -  -  -  162 
Austen  v.  Dngger    -    -  307 

B. 

Baldwin,  falsely  called 

Stanhope,  Stanhope  t;.  93 
Barlee  v.  Barlee  -  -  801 
Beaty  v.  Beaty  -  -  -  154 
Beauchamp,  Hudson  v.  352 
Beggia,  deceased.  Re  -  340 
Bell  V.  Armstrong  -  -  365 
Best  V.  Best  -  -  -  411 
Blackburn  and  Black- 
burn, Hobson  V.  -  -  274 
Bloomfield  and  Slade, 
Miller  t?.    ....  499 


Blyth,  Soden  t;.  -  -  812 
Bonsall,  Le  Mann  t;.  -  389 
Bowie,  Seager  v.  -  *  641 
Bridgwater  t;.  Crutchley  478 
Brown  v.  Coates  -  -  346 
Brown,  Coates  t;.  -  -  845 
Burrows  and  Pinfold, 
Warburton  v.       -    -  383 

C. 

Chase  v.  Yonge       -    -  386 
Chichester  v.  the  Mar- 
quess and  Marchioness 
of  Donegal     -    -    -      6 
Clark  and  Clark,  Dew  V.  279 
Cliflford  V.  Mabey   -    -  124 
Clinton  v.  Hatchard    -    96 
Coates  t;.  Brown     -    -  346 
Coates,  Brown  v.    -    -  846 
Cock,  Northey  v.    -    -  326 
Cousens     and    Others, 
Filewood  t;.    .    -    -  286 
b2 


Vlll 


TABLE   OF   CASES   REPORTED. 


Page 

Cox,  T  rower  and  Smed- 
ley  V. 219 

Crutchley,  Bridgwater 
V. 473 

CunisoDy  Popple  v.  -     -  377 
Cunningham,  Smith  and 
Blake  t;.    ...    -  448 

D. 

Dalton,  Green  t;.  -  -  289 
Dalton,  Wilkinson  v.  -  339 
Davies,  Saunder  v.  •  291 
Denner,  Locke  v.  -  -  353 
Dew  v.  Clark  and  Clark  279 
Dickenson  v.  White  -  490 
Doneg^,  Marquess  and 
Marchioness  of,  Chi- 
chester v.  ....  5 
Digger,  Austen  v.  -  -  307 
Durant  v.  Durant    .     -  114 

E. 

Evans  v^  Knight  and 
Moore  .....  138 

Svans  V.  Knight  and 
Moore  .....  229 

F. 

Filewood  v.  Cousens  and 
Others 286 

Fordham,  Scruby  apd 
Finch  v.     ....     74 

Foster  Vi  Foster      .    .  462 


G.  P^^ 

In  the  goods  of  his  late 

Majesty  King  Geo.  3.  255 
Green  v.  Dalton       -     .  289 

H. 

Hatchard,  Clinton  v.   -    96 
Hobson    V.   Blackburn 

and  Blackburn  -  -  274 
Hodgson,  Schultes  v.  -  105 
Hodgson,  Schultes  v*  -  318 
Hudson  V.  Beauchamp   352 

K. 

Knight  and  Moore, 
Evans  v.     ..     -     -  138 

Knight  and  Moore, 
Evans  r.     .     -     -     .  229 

L. 

Lavender  and  Churchill 
V.  Adams  ....  406 

Lawrence  (Attorney  of 
Thomas)  v.  Maud  and 
Pick  well     .     -     -     -331 

Lawrence  (Attorney  of 
Thomas)  v.  Maud  and 
Pickwell    ....  481 

Le  Mann  v.  Bonsall     .  389 

Locke  V.  Denner    .    -  353 

M. 

Mabey,  CliflFord  v.  .     -  124 
Maud     and     Pickwell, 
Lawrence  t;.   -     .     .  331 


TABLE   OF   CASES   REPORTED. 


IX 


Page 

Maud  and  Pickwell, 
Lawrence  t;.   -    -    -  481 

Metcalfe  (Sir  Theophi- 
lus  John)^  deceased, 
Re 343 

Miller  t;.  Bloomfieldand 
Slade 499 

Morris,  Thomas  and 
Hughes  V.       -    -    -  470 

Moulsdale,  Roose  v.     -  129 

N. 

Needham,  Webb  v.      -  494 
Nepean,  Antrobus  and 

Booth  v.  -  .  .  ^  399 
Northey  v.  Cock     -    -  326 

P. 

Perrin  v.  Perrin       -     -       1 
Pittis,       Rogers       and 

Browning  v.  -  -  -  30 
Popple  v.  Cunison  -  -  377 
Powell,  Steadman  v.     -    58 

R. 

Rees  and  Rees,  Ritchie 
V. 144 

Ritchie  v.  Rees  and 
Rees      -----  144 

Rogers    and  Browning 

Pittis,  «;..-.-  30 
Roose  t;.  Moulsdale      -  129 


Page 


s. 


Saph  V.  Atkinson  and 

Westcott  -  -  -  -  102 
Saunder  v.  Davies  -  •  291 
Schultes  V.  Hodgson  -  105 
Schultes  V.  Hodgson  -  318 
Scruby   and    Finch    v. 

Pordham  -  .  -  -  74 
Seager  v.  Bowie  -  -  541 
Smith     and    Blake    v. 

Cunningham  -  -  .  448 
Soden  v.  Blyth  -  -  -  312 
Stanhope,    Lord    John 

Thynnev.       -     -    -    52 
Stanhope    v.    Baldwin, 
falsely    called    Stan- 
hope     -    -     -    .    .    98 
Steadman  v.  Powell      -    58 

T. 

Thomas  (by  Lawrence 
her  Attorney)  v.  Maud 
and  Pickwell  -    -    -  831 

Thomas  (by  Lawrence 
her  Attorney)!;.  Maud 
and  Pickwell  -    -    -  481 

Thomas  and  Hughes  v. 
Morris       -     -     .    -  470 

Thynne  (Lord  John)  v. 
Stanhope    .    -    -    -    52 

Trower  and  Smedley  v. 
Cox 219 


TABLE   OF   CASES   KEPORTED. 


Page 


w. 


Warburton  v.  Burrows 

and  Pinfold     ...  383 
Webb  V.  Needham  -    -  404 


White,  Dickenson  v. 
Wilkinson  v.  Dalton 


Page 

-  490 

-  339 


Y. 

Yonge,  Chase  v. 


-     -  386 


TABLE 


OF 


CASES     CITED. 


A.  Page 

Ash  v.  Williams  and 

Smith     .     .     .    530.534 
Ashbyt;.HayandThrale  374 
Att-6eneral  v.  Down- 
ing     38 

— ^— —   !;•  Heart- 
well   38 

Aosten  v.  Dagger    •    .  308 


Bardeu  and  Edwards  t;. 

Calcott  .  •  .  546. 550 
Barnes  v.  Crow  .  .  38.  41 
Beaumont  t;.  Perkins  .  216 
Bennet  v.  Jaekson  •  •  389 
Bentley  v.  Bentley  •  .  415 
Blackmore  v.  Thorp  and 

Brider 469 

Bartenshaw  v.  Gilbert  •    53 

C. 

Cart  V.  Marsh  •  545.  553 
Churchwardens*  case  •  519 
Cobbold  V.  Baas  .  .159 
Core  V.  Spencer  .  .  374 
Cuthbert  v.  Simmonds  53 J. 

535 


D. 

Dabbs  V.  Chisman  • 
Dicks  v.  Huddesford 
Dufour  V.  Perraro  • 
Dynely  v.  Dynely    • 

F. 


Page 

.  482 
.  899 

•  37S 

•  414 

.  r 


Faremouth  v.  Watson  .  16 
Forse  and  Hembling*8 

case •  379 

Freggleton  and  Hubbolt 

V.  Acton  .    •     .  538«  534 

Goulson  V.  Wainwright  110 
Greenwood's  case  •  •  283 
Gumey  V.  Longlands  «  i£l7 

H* 

Herbert,  (Lady)  v.  Lord 

Herbert       •     .     •    •    2S 
Hill  V.  Bulkeley      .     .  240 
Hoffman  and  White  v. 
Norris ,376 

Homer  t;.  Liddiard      «      9 


Xll 


TABLE    OF    CASES    CITED. 


J. 


Page 


Janson    and    Field    v. 
Janson 38 


Legge  V.  Brookman  .  374 
Lovekin  i;.  Edwards  .  127 
Louth  (Churchwardens 

of)  V.  Atkinson    531.  535 
Luke  v.  Fisher    ...    24 


M. 

Maidman  v.  Malpas       546. 

550 
Matthew  v.  Matthew  •  415 
Matthews  v.  Warner  .  159 
Maynard  t;.  Hesekigge     16 

N. 

Newell    and    King   v. 
Weeks 372 

o. 

OiuoBS  V.  Tyrer  ...    53 

P. 

• 

Pdmer    t;.    Bishop    of 

Exeter  .  547,  8,  9.  550 
Parsons  v.  Miller  •  .  389 
Pierson  v.  Belchier  .  287 
PoDget  V.  Tomkins  .  94 
Porter  v\  Buckingham  481 
Pyefinch  v.  Falmore     .  374 


Page 

R. 

Revett  V.  Braham    .     .  216 
Rex  V.  Andover     .     .     512 
— —  V.  Bishop  of  Lon- 
don     103 

V.  Cator  .  .  .216 
V.  Dagger  .  .  .  309 
t;.  Field  and  others  103 
v.  Hill  ...  .  572 
V.  Pierson  •  .  .125 
V.  Rodd  .  .  .512 
V.White  and  ofhers  512 
V.Wright  ...  125 
Rich  V.  Gerrard  .     .    •  297 

Savile  (Sir  George)  v. 

Lady  Savile  .  .  .413 
Shaw,  ex  parte  .  .  287 
Sikes  V.  Snaith  .  •  .  468 
Stone^s  case    •     .     •     .319 

W. 

Walpole  (Lord)  v.  Lord 

Cholmondely   ...     38 
Walpole  case  (in  Equi- 
ty)      278 

Watkins  v.  Seaman  and 

Webb     .     .     .     •     .  537 

Welby  V.  Abbot      533.  536 

Wood  V.  Wood  ...  468 

Woodward    v.    Make-)  530 

piece   and  Ladbrook3  535 


#' 


REPORTS   OF  CASES 

AROUED  AMD  DETERMINED 

m  TBI 

ECCLESIASTICAL  COURTS 

At 
AKP  »  TBB 

BIGII  COURT  OF  DELEGATES. 


ARCHES  COmtT  Of  CAKtERBURY. 


FlBRRtN  V.  P£RRIK. 


(On  the  Admission  of  the  Libel.)  Term. 

^_^  lit  Soudoiu 

1  HIS  was  a  suit  for  a  separation  i  mensA  et  '^^^^  ^ 
thorOf  by  reason  of  adultery ,  promoted  by  William  her  iinge  ^ 
Perrin  against  his  wife  Frances  Eleanor  Perrin.  imtkejhtt  te- 

Tbe  three  first  articles  of  the  libel   pleaded,  in  hiuiMi^  in  a 
substance,  the  marriage  of  the  parties  on  the  7th  JJ^J^J^V*' 
of  April,  1818y---and    their    subsequent    cohabita^  5*^***^?*' 
tion,  as  husband  and  wife,  until  the  26th  of  Feb-  adnitery, 
ruary,  1820.    The  fourth  article  then  went  on  to  ?S£T 
plead, 

"  That  on  Saturday  the  said  26th  day  of  February, 
in  the  year  1820,  the  said  William  Perrin  was  in* 
formed,  and  it  then  for  the  first  time  came  to  his 
knowledge,  that  his  wife  the  said  Frances  Eleanor 
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CASES    DETERMINED    IN    THE 

1822.       Perrin  had,  previous   to  their  aforesaid  marriage, 
ILiary      carried   on   A  lewd  and   criminal    intercourse  with 
a  person  named  ,  by  whom  she  had  be- 

come pregnant,  and  that  she  had  been  delivered 
of  a  male  child,  begotten  on  her  body  by  the  said 
— — - ;  that  she  had  also,  previous  to  their  said 
marriage,  carried  on  a  like  intercourse  with  another 
person  named  ,  by  whom    she    had   also 

become  pregnant,  and  that  she  had  been  delivered 
of  a  female  child,  begotten  on  her  body  by  the 
said  ;  and   that   she    the    said    Frances 

Eleanor  Perrin  had,  since  her  said  marriage, 
continued  to  receive,  from  the  first  of  her  said 
paramours,  an  allowance  of  40L  per  annum,  and 
an  allowance  of  20/.  per  annum  from  the  second. 
That  on  receiving  such  information,  the  said 
William  Perrin,  in  the  presence  and  hearing  of 
her  mother  Frances  Uislop,  and  others  their  mu- 
tual friends,  charged  his  said  wife  with  the  mis- 
conduct hereinbefore  pleaded;  the  several  circum- 
'  stances  of  which  she,  the  said  Frances  Eleanor 
Perrin,  then  and  there,  admitted  to  be  true.  That 
the  said  William  Perrin  thereupon  determined  tr^ 
and  did  accordingly,  separate  himself  from  his 
said  wife,  and  on  the  following  Monday,  the  28th 
day  of  the  said  mbnth  of  February,  quitted  his 
house  in  Pitt\s  Place,  leaving  his  said  wife  therein, 
and  did  not  retuini  to  the  same ; — that  on  the  13th 
day  of  the  month  of  March  following,  a  deed  of 
separation  was  entered  into,  and  executed,  by  and 
between  the  said  William  Perrin  on  the  one  part, 
and  the  said  Frances  Eleanor  Perrin  and  Frances 
Hislop  on  the  other  part,  whereby  it  was  agreed, 
that  the  said  William  Perrin  and  Frances  Eleanor 
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Perrin  should  live   separate  atid  apart  from  each       1821, 
other,  and   that  the   said  William  Perrin    should      ^j^^^ 
make  his  said  wife  an  allowance  of  !/•  11^.  6d.  per      ^^r^y^^ 
week  for  her  board  and  maintenance :— that   the      Pbrri* 
weekly  allowance  aforesaid  was  regularly  paid  by      Puitiir. 
the  said  William  Perrin  from  the  time  of  the  ex*' 
ecntion  of  the  said  deed  of  separation  up  to   Sa^ 
turday  the   2dth  day   of  August  last    (1821)  in-^ 
elusive,    in  the   beginning*    of   which    month   the 
facts   after    pleaded  first  came  to   the  knowledgf) 
of  the  said  William  Perrin/* 

The  subsequent  articles  of  the  libel  pleaded 
various  acts  of  adultery  committed  by  the  wife 
after  the  separation,  which,  coming  to  the  hus-* 
band's  knowledge,  gave  occasion  to  the  present 
suit 

JtJBGMSKT. 

Sir  John  NtcHOLi.. 

The    objections  to  the  admission   of  this  libel 
are   confined  to  the  fourth    article,  which  pleads 
the   incontinence   of  the  wife  with   two    persons, 
neither   of  whom    is    an  alleged  adulterer  in  the' 
cause,  prior  to  the  celebration  of  the  marriage.    It 
is  objected,  that  the  marriage  was  a  waiver  of  all 
fohner  misconduct  on  the  part  of  the  wife;— -that' 
as  no  sentence  of   separation  can   be  founded  on 
the  wife*s  incontinence  prior  to  the  marriage,  it  is 
improperly  mixed  up  in  a  suit  which  is  limited,  in 
its  object,  to  the  obtaining  of  that  sentence ;— and 
that  the  effect  of  its  introduction  is  injurious  to  the 
wife,   as  disposing  the  Court  to  a  belief  of  those 
charges,  which  being  proved  to  its  satisfaction,  it 
is  bound  to  pronounce  as  prayed  by  the  husband* 

A  2 
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1823.  It  is  said,  however,  on  the  other  hand,  that  the 

^^^  matter  objected  to  is  pleaded,  not  to  criminate 
N^pviw  the  wife,  but  in  apology  for  the  conduct  of  the 
pBRRm  husbands—and  to  apprize  the  Court  of  the  fact  that 
PsttEiJb  the  parties  were  living  separate  and  apart,  at  the 
time  when  the  adultery  in  question  is  alleged  to 
have  been  committed.  But  to  compass  this  last 
object,  which  is  all  that  is  requisite,  it  will  be 
sufficient  if  the  fact  of  separation  be  pleaded, 
generally,  without  a  detail  of  the  circumstances 
under  which  that  separation  was  had.  All  which 
it  is  necessary,  and,  therefore,  all  which  it  is  proper 
for  the  Court  to  be  informed  of  is,  that  the  parties^ 
ui  the  time  in  question,  were  living  separate  by 
mutual  consent.  If  indeed  the  wife  should  set  up 
a  case  of  desertion  by  the  husband,  without  any 
provocation  on  her  part,  her  antenuptial  miscon- 
duct might  be  fairly  pleaded  in  his  justification. 
It  might,  possibly,  too,  be  fairly  pleaded  by  the 
husband,  respon^ively  to  the  wife's  libel,  in  a  suit 
for  restitution  of  conjugal  rights.  But,  in  this 
stage,  at  least,  of  the  present  cause,  I  am  of  opi- 
nion that  its  allegation  is  improper,  and,  conse- 
quently, I  direct  the  fourth  article  of  this  libel  to 
be  reformed  (a),  by  the  omission  of  that  part  of 

(a)  The  article  stood  as  reformed, 

"  That  ia  the  month  of  Febraarjr,  in  the  year  1830,  some 
unhappy  differences  having  arisen  between  the  said  William 
Perrin  and  Frances  Eleanor  Perrin  his  wife,  it  was  mntaally 
agreed  between  them>  that  they  should  thenceforth  live  se- 
parate and  apart  from  each  other; — and  that  the  said  William 
Perrin  shoald  make  his  said  wife  an  allowance  of  !/•  lli.  6</« 
per  week  for  her  board  and  maintenance; — that  accordingly, 
on  Monday,  the  28th  day  of  February,  the  said  William  Perrin 
quitted  bis  said  house  in  Pitt's  Place,  leaving  his  said  wife 
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it  Mrhicfa  pleads  the  wife*s  incontinence  in  her 
single  state.  The  wife,  by  these  means^  is  pre- 
cluded from  suffering  any  injury  by  the  production 
of  extraneous  matter  unfavourable  to  her  defence; 
and  even  the  husband  may  be  ultimately  benefited 
in  being  saved  the  expence  of  going  into  proof 
of  facfsy  which,  after  all,  may  have  little  bearing 
upon  the  real  question  at  issue  in  this  cause. 

iliareui,  and  did  not  return  to  the  saiiie;-*that  the  wedcly 
allowance  aforesaid  was  from  that  time  regularly  paid  to  the 
laid  Frances  Eleanor  Perrin  by  the  said  William  Perrin,  up 
to  Saturday,  the  25th  day  of  August  last»  inclusive,  in  the 
beginning  at  which  motfth  the  facts  after  pleaded  first  came 
to  the  knowledge  of  the  said  William  Perrin*** 

The  omission  of  the  **  deed  of  separation"  in  the  article,  as 
reformed,  was  occasioned  by  the  counsel  for  Mrs«  Perrin  in- 
sisting on  its  being  annexed  to  the  Ubel,  if  it  were  specifically 
pleaded. 


1822. 
Hilary 
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Chichester  t;.  The  MARauESS  and  Mae* 

cuioNESs  OP  Donegal* 


1822. 


(An  Appeal  from  the  Consistory  Court  of  London.)      Hilary 

^  Term. 

4th  Session. 

X  HIS  was  a  cause  of  nullity  of  marriage  by  rea-  if  •  party 
son  (as  alleged)  of  minority,  promoted  and  brought  t^ji^JIJuJ?^ 
originally  in  the  Consistory  Court  of  London,  by  E^|^|,J5!Jicii 
the  Most  Honorable   George  Augustus  Marquess  Court,  though 

dent  within 
another  jnrisdictiony  appear  and  tabmit  to  the  unit,  inch  original  defenchuit  (d/ar- 
Hori  one  oited  to  >«e  proceedings  by  such  orij^Uial  def(Biidant)  is  bound  to  the  jn« 
lisdiction. 
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IMSL       of  Donegal,  of  the  paridi  of  St.  Mary-le*bone,  in 
&^^      the  county  of  Middlesex,  and  diocese  of  London, 
i^srom^     ?uid  province  of  Canterbury,  against  the  Most  Ho- 
CHicHstTBE  norable  Charlotte  Anna,  Marchioness  of  Donegal 
DoMioAL.    (wife   of  the  said  Most  Honorable   George  Au- 
gustus Marquess  of  Donegal),  the  said  Marchioness 
of  Donegal  being,    in    such   cause,   described   as 
Charlotte  Anna  May,  spinster,  falsely  calling  her- 
self Marchioness  of  Donegal,  of  the  parish  of  St. 
'James's,  in  the  county,  diocese,  and  province  afore- 
said. 

^he  history  of  this  cause,  and  the  proceedings 
Jiad  in  it,  are  so  fully  detailed  in  the  judgment  (a), 
that  any  preliminary  statement  of  them  would  be 
ttere  tautology. 
JxTDoyCEyr. 
Sir  John  Nicholl. 

This  is  an  appeal  from  the  Consistory  Court  of 
London,  where  the  suit  was  originally  depending. 
'  It  was  a  cause  of  nullity  of  marriage  "  by  reason 
of  minority,  and  want  of  legal  consent,**  pro- 
moted by  the  Marquess  of  Donegal  against  the 
Marchioness  of  Donegal,  or,  as  she  is  described 
in  the  proceedings,  against  Charlotte  Anna  May, 
spinster,  falsely  calling  herself  Marchioness  of  Do- 
negal. 

The    citation  was   returned    on   the  2d  Session 

of  Easter  term,  1821,  and,  on  the  same  day,  an 

,  appearance  was  given    for  the  party  cited,  and  a 

libel  prayed.  That  libel  was  brought  in  on  the 
Sd  Session,  or  next  following  Court  day— on 
which  day,  a  decree  to  see  proceedings  in  the  cause, 

(a)  IVherever  this  occurs,  it  is  the  editor's  wish  to  conGne 
himself  to  the  judgment  onlj. 
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with  the   usual  intimation^  was  taken  out  against       1622, 
Arthur  Chichester  and  George  Chichester,  Esqrs.      ^^^ 
the  lawful  .nephews  of  the  plaintiff,   and    against     n^v</ 
Sir  Arthur  Chichester,  Bart,  and  the  Rev.  Edward  CHicRssTBii 
Chichester,   Clerk,  two  collateral  kinsmen    in  the    r>ontaiu 
next  d^ree-^the  presumptive  heirs  in  succession, 
to  the  plaintiff's  honors  and  estates,  in  the  event  of 
marriage  with,  the  defendant,   sought   to  be   im- 
pugned   in    the   present    suit,    being    pronounced 
null  and,  void.     This  ''decree  to  see  proceedings'' 
was    directed    to   issue  by  the  Judge,  .on  motion 
of  counsel,  and .  at  the  instance ^  of  the  defeiidanti 
It  was  returned,   duly  served   upon    three  of  the 
parties  cited,  on  the    4th  Session.     A  decree,  by 
letters   of  request.  Was   served  upon  George  Chi- 
chester, Esq.    the    fourth  party  cited,  in    another 
diocese — and  .was  returned  on    the  1st  Sessicm  of 
Trinity  term.  ... 

On  the  4th  Session  of  Easter  term,  the  Judgi^ 
admitted  the  libel,  to  which  the  proctor  for  thd 
Marchioness  (confessing  only  the  marriage  a3  plead-^ 
ed)  gav^  a  negative*  issue.-— -At  the  same  time^  by 
way  of  further  answer  to  the  libel,  he  asserted,  and 
then  brought  in,  an  allegation,  which  stood  for 
admission  on  the  1st  Session  of  the  ensuing  term. 
On  the  same  day,  the  Judge;  on  motion  of  counsel, 
founded  upon  affidavits  of  the  witness's  age  and 
infirmity,  permitted  Dame  Elizabeth  May,  widow, 
to  be  examined  upon  this  allegation  de  bend  es^te: 
Afterwards,  sitting  the  Court,  a  proctor  appeared 
for  Arthur  Chichester,  Esq.  but  under  protest  to  U)i0 
jurisdiction  of  the  Court,  which  he  asserted  that'be 
would  be  ready  to  extend  by  the  next  Court  day  ; 
and  |)rftyed,  fhslt  no  examination  de  bene  esse  of 
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IBM.  Dame  Elizabeth  May  should  be  had  in  the  interva]^-*' 
rerM?  ^  which  prayer  however  the  Judge^  after  hearing 
wfv-i^  counsel  on  both  sides^  revised  to  accede. 
<;BicHBiTsa  The  act  entered  into,  <m  the  part  of  Mr.  Arthur 
PpNf QAi..  Chichester,  on  one  side,  and  of  the  Marquess  and 
Jtfarchioness  of  Donegal,  severally,  on  the  other, 
Vi^as  not  sped  and  concluded  till  the  bye-day  of  the 
loUowing  term.  It  was  argued  on  the  28th  of 
Julys  ^^9  further,  on  the  1st  of  August,  two 
sitt^ings  of  the  Court  after  term ;  when  the  Judge 
Iffas  pleased,  as  the  minute  expresses  it,  '^  to  over- 
rule the  protest  so  far  as  respected  the  jurisdiction 
gf  the  Court  by  reason  of  the  alleged  residence  of 
(be  party  originally  cited/*  From  this  order  of 
Court,  the  proctor  for  Mr.  Chichester  appealed  in^ 
9^anitr ;  and  was  assigned  to  prosecute  his  appeal 
((y.tbe;  Ist^  Session  of  the  next  term.  The  Judge 
then  proceeded  to  admit  to  proof  the  allegation 
lltroaght  in  oa  the  part  of  the  Marchioness,  which 
\»j^  stood  9»  admuion  ever  since  the  4th  Session 
of,  the  preceding  term,  and  a  decree  for  answers, 
fpnipqlsories,  and  commissions,  and  requisitions  for 
taking  the  evidence,  were  directed  to  issue  in  the 
^rdinso'y  course.  On  the  same  day  Dame  Elizabeth 
M^y  ^^  produced  as  a  witness,  and  subsequently 
examined.  All  this  in  the  presence,  and  without 
opposition  on  the  part,  of  the  proctor  for  the  Mar- 
quess. No  further  step  appears  to  have  been  taken 
in  the  cause  till  the  15th  of  August,  when  other 
witnesses  were  produced,  and  admitted,  before  ^ 
surrogate,  whose  examinations  were  taken  in  duQ 
crarse. 

The  inhibition  in  this  Court  was  extracted  on  the 
)7th  of  September,  was  served  on  the  24th}  an  J 
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was  retarned  on  die  1st  Session  6t  Michaelmas       i^ 
term.    l%e  libel  of  appeal  was  brought  in  on  the      ^^ 
4th  Session-— cmdy  on   the  bye-day  of  that  term,     w%^ 
its  admission  was  opposed,  as  not  disclosing*,  upon  CtficnMsi 
the  face  of  it,  an  appealable  grievance.    But  th6     DdM^Aiu 
Court  was  of  opinion  that  this  objection  could  only 
be  takeQ  by  an  appearance  under  protest  to  the  iti- 
hibition.     The  Court  therefore  admitted  the  libel  of 
appeal^  as  declining  to  pronounce  upon  the  merits 
of  the  appeal,  with  nothing  before  it  but  the  fibel 
only.     The  process  has  been  since  brought  in,  id 
proof  of  that  libel^  and  the   appeal  has  been  so^ 
lemnly  argued—and  it  now  becomes  the  duly  Of  the 
Court  to  pronounce,  upon  full  information,  on  the 
Whdf^  matter  of  the  alleged  grievance. 

The  pleadings  and  prayers  on  either  side  are,  in 
substance,  to  this  effect.  The  libel  pleads,  that  die 
party  against  whom  the  proceedings  are  had  was 
iUegitimate-^was  a  minor— and  was  married  by 
license,  with  no  other  consent  than  that  of  her  pu- 
tative father.  It  prays  therefore  a  sentence,  pro- 
nouncing and  declaring  the  said  marriage  to  have 
been  noU  and  void,  by  reason  that  a  putative  father 
is  incompetent  to  give  that  consent  to  the  marriage 
of  a  minor,  by  license,  which  is  required  by  the 
marriage  act  (a). 

The  defence  set  up  is,  not  the  defendant's  legiti- 
macy, or  that  her  putative  father's  consent  to  her 
tnarriage  was  valid  in  law ;  but  it  is— that  she  was 
a  major  at  the  time  of  her  marriage,  notwithstand- 
ing her  supposed  minority ;  and,  consequently,  that 
she  was  capable  of  contracting  lawful  matrimony' 

if)  Homer  v.  Liddiard,  Consistory,  24tii  Bf  ay,  1700* 
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wn.      ky  Uoedte^  withoat  any  cbiiseBt  at  all. '  Her  alle^ 

:^^      IjMk  pl^dsy  that  she  was  bora  in  the  month   of 

V^/«w     JlCarchy  1774,  and,  therefore^  th^t  she  was  twenty* 

CiucHEsTSB  Que  je^vs  and  nearly  .five  months  old  when  married 

pojifoAi.    to  the  plaintiff  (then  Lord  Belfast)  in  the  month  of 

August,  1  ^95.     On  this  ground  it  is  prayed  that  the 

marriage  so  had,  and  sought  to  be  impugned  on 

the  suggestions  made  in   the    libel,  may  be  pro- 

jDOuncc^  good  and  valid. 

J  And  here,  in  the  first  place,  I  must  observe,  that 
this  allegation,  upon  the  face  of  it,  disclose^  the 
defendant's  case  as  to  the  single  material  fact,  with 
the  utmost  particularity.  It  specifies  the  exact 
time  and  place  of  the  mother's  delivery  in  1774 ;  it 
vouches,  by  name,,  the  parties^  immediately  privy  to 
that  delivery,  as  the  midwife,  the  nurse,  &c. )  dis- 
tiBguishing,  as  it  goes,  those  who  are  dead  from  the 
survivors.  It  establishes  (in  plea  that  is)  the  iden- 
tily  of  the  infant  so  bom  with  the  present  defen- 
diant,  by  circumstances  which,  if  established  in  evir 
dence,  are  oonclusive  of  that  fact.  ^  It  uot  simply^ 
therefore,  apprizes  an  adverse  party  of  the  nature  of 
the  case  set  up  in  defence,  but  fully  instructs  him 
how,  and  where,  measures  may  be  taken,  and  in- 
quiries made,  by  which,  if  other  than  genuine,  that 
case  may  be  met  and  refuted. 

.  Nor  can  the  Court  in  this  place  omit  also  to 
observe,  upon  the  substance  of  the  decree  to  see 
proceedings  which  has  issued  in  the  cause.  For  this 
is  not,  as  has  been  sugg^ested,  a  compuLK)ry  process, 
menacing  the  parties  cited  with  any  penalty  in  case 
of  non-appearance-— it  merely  invites  them  to  be- 
come parties  to  the  suit,  if  they  deem  it  their  interest 
so  to  do-— with  intimation— that  otherwise  the  suit 
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will  proceed  in  their  absence*    The  decree 'there*       mMw 
fore  was  hardly  more  than  a  legal  notice  of  suit)       Tmm 
and,  to  what  kiconvenience    it  could  subject   the      Si^\^^/ 
parties  cited^  is  not  very  obvious :  it  left  them  at  CHic»Bi^»f 
liberty  to  appear  or  not  to  appear,  to  act  or  not  to    Pohwua, 
act  in  the  cause,  ad  libita. 

The  grievances  on  the  part  of  the  Judge  of  the 
Consistory  specially  appealed  from,  as  set  forth  itt 
the  several  instruments  of  appeal,  are,  1st.  '^  that 
be^  the  said  Judge,  over-ruled  the  protest  entered 
on  the  part  of  Arthur  Chichester,  Esq.  to  the  cita* 
tion  issued  and  returned  ag^nst  him,  to  see  the  ' 
proceedings  in  the  cause,  so  far  as  respected  the 
jurisdiction  of  the  Court  by  reason  of  the  alleged 
residence  of  the  party  originally  cited;**  and^ 
secondly,  that  he  ^'  proceeded  to  do  further  acts  in 
tibe  cause,  (to  wit,  by  admitting  an  allegation,  and 
granting  a  decree  for  answers,  compulsories,  &e.) 
netwitbitanding  an  appeal  .from  the  protest  being 
so,  in  part,  over-ruled,  was  entered,  instanter^  by  the 
{Ht>ctor  for  the  said  Arthur  Chichester,  and  defer • 
red  to,  on  the  put  of  the  Judge^  by  the  assigna* 
tion  of  a  term  for  the  prosecution  of  the  said  ap»> 
peal."  It  will  be  proper,  therefore,  or  convenient 
at  least,  to  consider  these  heads  of  grievance,  in 
the  order  in  which  they  thus  present  themselves. 

When  Mr.  Arthur  Chichester,  the  present  appel- 
lant, appeared  in  the  Court  below  under  protest-^ 
he  waa  assigned,  technically  speaking,  ^'  to  ej% 
tend  his  protest;**  that  is,  to  state  his  grounds  of 
exception  to  the  jurisdiction  of  the  Court  in  a  sort 
of  informal  plea,  which  is  termed,  in  our  Courts, 
"  An  act  of  Petition.''  The  very  object  of  that 
assignation  was,   that  such  grounds  of  exception. 
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iMt.  shoidd  be  stated,  specifically,  and  distinctly  so,  that 
2^^  both  the  Court  and  the  adverse  party  might  be  duly 
\#v-^  apprized  of  them;  and  in  order  that  the  latter 
€iiicfl«sTBK  might  furnish,  if  able  so  to  do,  a  coonterstatement 
"OonoAu  npon  any  matter  either  of  law  or  fact.  Now,  upon 
adverting  to  the  act  of  Court,  which  I  must  pre- 
sume to  have  been  entered  into  with  this  view, 
1  am  rather  surprised  at  the  present  appeal.  For 
the  act,  as  originally  extended,  has  not  one  word  in 
respect  to  Lady  Donegal's  residence  in  Ireland,  but 
alleges  grounds  of  protest  of  quite  a  distinct  and 
dissimilar  nature.  The  grounds  of  protest  stated 
in  the  act  are,  that  no  instance  occurs  of  the  issue 
of  a  simflar  process  in  any  suit  of  nullity  of  mar« 
riage,  where  the  allied  ground  of  nullity  was  a 
breach  of  the  marriage  act ;  that  as  no  remainder- 
man can  institute  this  species  of  suit  for  his  own 
benefit,  so  neither  is  he  compellable  to  become  a 
party  to  it  for  that  of  any  body  else ;  that  the  party 
cited  has  no  direct,  immediate,  interest  in  the  point 
at  issue  in  the  cause ;  and  that  neither  the  proceed- 
ings had,  nor  the  sentence  pronounced  in  it,  will  be, 
legally,  binding  on  him.  The  act,  therefore,  prays, 
that  die  Judge  will,  for  all  these  several  reasons, 
pronounce  "  the  said  Arthur  Chichester,  Esq.  to  have 
been  unduly  and  illegally  cited,  and  will  dismiss  him 
from  any  further  observance  of  justice  in  the  cause, 
with  costs.*'  In  support  of  that  prayer  it  goes  on  to 
charge,  that  **  the  proceedings  carrying  on  in  the 
suit  between  the  Marquess  and  Marchioness  of  Do- 
negal are  collusive;*'  and  that  the  object  of  the 
suit  is  '<  to  uphold  a  pretended  marriage  by  fraud 
and  connivance  :**  and,  in  verification  of  this  charge, 
it  travels  into  a  variety  of  extraneous  matter  (par- 
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ticolarly  as  with  reference  to  certain  affairs  of  Lord       I8t2. 

Belfast,  the  plaintiff's  eldest  son,  in  the  year  1819,)      ^^*^ 

not  very  regularly  introduced,  it  must  be  admxttedt     Vi^v^^ 

into  a  mere  question  of  protest.    Now,  it  is  obvious  CBicwuumm 

that  all  this  had  nothing  whatever  to  do  with  tbc^    Domwau 

jurisdiction  of  the  Court  below,  so  far  as  it  depended 

on  "  the  residence  of  Lady  Donegal  in  Irieland.*'. 

And  yet  the  Courts  pronouncing  for  ita  jurisdiction^ 

notwithstanding   such  residence,  originally  consti-^ 

tated  the  sole,  as  jt  still  does  the  principal^evance, 

tl^  is  drawn,  by  the  present  i4;>pealf  into  this 
Court.  . 

The  protest,  so  extended,  was  replied  to,  severally^ 

on  the  parts  of  both  Lord  and  Lady  Donegal ;  the 

latter  insisting  on  the  propriety  of  the  decree  taken 

out,  on  grounds  to  which  I  shall  presently  \xMe  oc-n 

casion  to  advert ;  and  both  denying,  explicitly,  tjb^ 

cluLrgie  of  collusion,  either  in  the  institution,  or  conn 

d^^ty^  o^,^ihe  suit.    It  is  in  a  rejoinder  on  this ,  rq>ly 

tjiat  the, , alleged  fact  of  residence  first  discloses  it*^ 

uiii  namely,  that  Lady  Donegal  **  had  been  con- 

tinuaVy  for  the  four  years  last  past^  and  then  w^s, 

resident  in  Ireland/*    Now  it  is  manifest,  as  well 

from  its  place  or  position  in  the  act,  as  from  the 

immediate  context  of  this  averment  (a),  that  it  was 

(a)  **  And  the  said  Shephard  (the  proctor  for  Mr.  Chichester) 
farther  aUeged,  that  whereas  it  is  dipped  bj  the  said  Gletuiie 
(proolor  for  the  Marqaess  of  Donegal)  that  his  said  partj,  tho 
said  Marqness  of  Oonegaly  institated  proceedings  against  his  said 
wife,  without  her  concurrence  and  against  her  approbation,  and 
denied  that  in  the  said  suit  the  libel  or  allegation,  or  other  pro- 
ceedings, have  been  eoncerted,  agreed  upon,  or  settled  by  or 
between,  and  in  behalf  of  the  said  Marquess  of  Donegal  and 
Charlotte  Anna  May,  callmg  herself  Marchioness  of  Donegal ; 
now  the  said  Shephard  denied  the  same  to  be  true,  and  alleged 
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1B2tft  originally  introduced  into  the  cause  for  a  mere  inci- 
j^^  dental  purpose ;  namely,  that  of  fixing,  on  the  ori- 
v^v^^  g^nal  parties  in  the  suit,  a  chaise  of  collusion  ;  and 
Cat cHBtmi  not  as  a  ground  of  protest,  properly  so  called.  The 
DoHSfiAc;  matter  therefore  of  residence,  as  applying  to  the 
jurisdiction  of  the  Court,  between  Lord  and  Lady 
l)oneg^,  was  a  mere  objection,  taken  by  counsel 
ki  the  argument  upon  the  protest;  and  how  the 
OTer-mling  that  ^*  objection^*  (for  swh  the  minute 
flhould  have  termed  it,  and  not  ^  a  part  of  the  pro* 
test',**  since  of  the  protest,  properly  speaking,  it 
formed  no  part)  can  be  a  matter  of  appeal  at  all  is 
first  to  be  considered.  Possibly  the  alleg^  fact  of 
residence  might  be  untrue,  and  might  stand  un**' 
contradicted,  simply  from  the  adverse  parties  not 
beihg  aware  of  the  supposed  bearing  of  that  fact 
upon'  the  question  of  jurisdiction.  They  might  pas« 
riibly,  and  not  very  unreasonably,  think  that  thef 
chia*ge  of  collusion  itself  was  too  immaterial  to  the^ 
question  of  jurisdiction  to  call  for  the  particular 
negation  of  any  fact,  adduced  merely  in  support  of 
tiiat  charge.  At  any  rate  the  proof  of  the  alleged' 
fitct,   which  rests  simply  upon  the  affidavit  of  a 


that  the  said  Charlotte  Anna  May»  falsely  caUing  herself  Mar-, 
chioness  of  Donegal,  hat  been  continually  far  upwards  of  four 
yean  Uut  past,  and  still  is  resident  in  Ireland — Uiat  the  citation 
in  this  cause  issued  under  seal  of  this  Court  on  the  12th  day  of 
May  last,  and  that,  on  the  14th  of  the  same  month,  the  letters 
missive  of  the  Judge  of  this  Court  were  shewn  hy  the  officer  to 
the  said  Blake  (the  proctor  for  the  Marchioness  of  Donegal), 
who  undertook  to  accept  the  senrioe  thereof  for  the  said  Mar- 
chioness, and  to  appear  and  defend  this  suit;  and  that  the  Sta- 
tion was  returned  into  Court  by  the  said  Glennie  on  the  18th  of 
May,  and  an  appearance  immediately  given  thereto  on  the  part 
of  the  said  Marchioness  by  the  said  Blake.** 
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Mir.  Robinson  (a)^  as  to  '^  hearing  and  belief^*'  is  of      1829. 
the  slenderest  passible  description.  Tmu 

Now,  to  apply,  these  observations  to  the  present  Vi^^^^<w 
question  of  appeal.  The  prayer  of  the  aety  as  I  CBicHEwrt 
have  ahready  stated,  was^  that  the  Judges  would  noMWAS. 
pronounce  Mr.  Arthur  Chichester  to  have  been  '^  un« 
dnly  cited,**  and  would  ^' dismiss  him,  with  costs  ;*^ 
and  this  upon  grounds  not  including,  but  wholly 
foreign  to,  the  matter  of  Lady  Donegal's  residence 
in  Ireland.  In  the  course  of  the  argument  upon 
that  act,  an  objection  is  taken  to  the  jurisdiction  of 
the  Court  to  entertain  the  suit  at  all,  even  as  be-^ 
tween  Lord  and  Lady  Donegal,  on  the  ground  of 
such  resklence ;  which  the  Ju^e  of  that  Court 
mighty  I  think,  very  properly  over-rule,  m  not  coti'^ 
$iderwg  it  part  of  the  protest :  though  whether  hd 
90  overwruled  it,  upon  that,  or  upon  any  other  consi^ 
deration,  is  a  point  on  which  I  am  uninformed.  But 
how  the  over-ruling  of  that  objectioui  upon  an^ 
consideration,  could  be  a  grievance  on  the  present 
ftppellant---a  party  cited  merely  to  see  the  proceed-^ 
iiigs  in  the  causes— is  what  I  am  wholly  at  a  loss  td 
discover.  The  Judge  of  the  Consistory  Court,  in 
making  the  order  appealed  from,  neither  assigned 
this  party  "  to  appear  absolutely,**  nor  refased  to 
**  dismiss  him,**  as  prayed  in  his  protest— that  mat-^ 
ter— the  whole  matter  of  protest,  prpperly  speak- 
ing—-:stood  undetermined.  Possibly  the  Judge,  but 
for  the  intervention  of  the  appeal,  might  have  pro* 

• 

(a)  *'  And  this  deponent  saith  that  he  hath  heard  andverilj 
believes  that  the  said  Charlotte  Anna  May,  calling  herself  Mar- 
chioness of  Donegal,  hath  been  contiunallj  for  four  years  last 
past,  or  thereabcuts^  and  still  is,  resident  in  Ireland."  Affidayit 
of  Mr.  Stratford  Robinson,  sworn  on  the  .18th  July,  183l« 
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lan.       ceeded,  on  the  same  Court  day,  to  dismiss  diis  party* 
^^      I  say  possibly^ov  I  would  be  understood  as  inti- 
\^v"^      mating  no  opinion  of  the  probability  of  sach  an 
CBicHBfTSE  event.    I  rather,  perhaps,  infer  that  the  contrary  was 
X^«[64a.   probable.    In  soffering  or  ordering  this  decree  to 
issue  the  Judge  appealed  from  appears  to  have  con- 
sidered, that  it  could  at  least  lead  to  no  injustice  to 
l^ve  parties  so  deeply  interested,  as  those  in  remain- 
der, notice  of  the  proceedings,  and  to  afford  them 
an  opportunity  of  intervening,  if  they  thought  it  for 
their  interest,  leaving  it  for  them  to  choose  whether 
they  would  appear  or  not.     He  seems  to  have  con-* 
ceived,  that  as  persons  in  remainder  had  been  allowed 
to  bring  suits  of  nullity,  to  declare  a  marriage  void, 
by  reason  of  consanguinity,  as  in  the  case  of  May- 
nard  t;.  Heselrige  {a)f  and,  in  other  instances;  so,  by 
analogy,  and  upon  principle,  they  might  also  possi* 
]bly  be  entitled,  even  to  institute  such  an  original  suit 
under  the  marriage  act,  though  no  instance  had  yet 
occurred— the  more  especially,  as  the  marriage  act 
itself  is  of  no  very  remote  antiquity,  and  as  suits 
of  nullity,  under  that  act,  were,  comparatively,  un» 
frequent,  till  in  quite  modem  times*    Perhaps  he 
concluded,  at  the  same  time,  that  it  was  unnecessary 
for  him  to  dismiss  the  party,  as  the  party  might 
attain  the  effect  of  that  dismissal  by  the  simple  pro- 
cess of  not  appearing.     But  upon  these,  and  similar, 
points  the  Court  below  intimated  no  opinion,  and 
still  les9  does  this  Court ;  they  were  undetermined 
by  the  Judge  from  whom  this  appeal  is  brought, 
and  they  have  scarcely  been  touched  upon,  even  in 

(a)  Maynard  v.  Heselrige,  Commissary  of  Surry's  Court,  Hil. 
1789.  Mich.  1790.  See  too  the  case  of  Faremouth  and  others 
V.  WatsoD,  1  Phill.  355. 
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irgument  before  me.     I  desire  therefore  to  be  xm^       1B22. 

derstood  as  expressing  no  opinion  whatever,  whether      ^^^ 

the  Judge  of  the  Consistory  would  have  done  right,      w-vw 

or  would  have  done  wrongs  in  complying  with  the  Chichestmi 

prayer  of  the  protest ;  but,  upder  that  protest,  the     Dommai. 

want  of  jurisdiction  as  between  the  parties  prin<» 

cipal  on  account  ^of  the  residence  of  the  defendant 

not  being  regularly  before  the  t!ourt«— not  being  a 

part  of  the  protest^  properly  so  called,  as  extended 

in  the  act,— -I  am  strongly  disposed  to  hold,  that 

the  over-i>ruling  of  a  mere  objection  on  that  account, 

taken  at  the  hearing  (and  which  the  other  parties 

had  hot  been  called  upon  to  answer,  eo  intuitu^  by 

the  act)i  was  no  matter  of  appeal. 

But  taking  it  on  the  other  hand  that  the  defend-^ 
ant*s  residence  in  Ireland  was  made  a  pa7*t  of  hU 
protest  by  the  present  appellant,  in  the  Court  below, 
itin  I  ain  of  opinion  that  the  Court  below  was  per-* 
fectly  correct  in  pronouncing  for  its  jurisdiction.  It 
is  certainly  true,  lliat  both  the  canon  (a)  and  the 
fttaiute  law  (b)  forbid  the  citing  of  parties  out  of 
their  dioceses,  or  peculiar  jurisdictions^  But  it  is 
equally  true  that  the  rule,  at  •  least  in  the  statute 
law  (c),  was  meant  for  the  benefit  of  the  subject ; 
which  benefit  it  hath  uniformly,  as  far  as  I  see, 
been  held  to  provide  for  sufficiently,  by  giving  de* 
fendants  who  are  so  cited  a  privilege  of  pleading 
to  the  jurisdiction.  Consequently,  if  a  party  who 
is  so  cited  once  waive  that  privilege,  by  appearing 
and  submitting  to  the  suit,  he  or  she  is  bound  to 

(a)  Vide  Oib.  Cod.  1004. 1008. 

(6)  23  Hen.  8.  c.  0.  (the  bill  of  citations.) 

(c)  Vide  preamble  of  23  Hen.  8.  c.  9. 

TOL.  I.  B 
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1822.  the  jurisdiction  (a).  What  then  was  the  condition 
-^*^ry  of  the  present  defendant  at  the  period  of  this  pro- 
y^^^^"^/  test  ?  A  citation  had  issued,  describing  her  as  "  re- 
CBicHEfTsft  sident  within  the  diocese  of  London  (A)** — To  that 
PoMMAft.  citation  she  had  appeared.  A  libel  was  given^ 
pleading  the  fact  of  her  residence  within  the  same 
diocese-— On  that  libel  she  had  joined  issue.  She 
had  not  objected  to  the  jurisdiction  of  the  Court 
below,  at  the  time  when  the  point  appealed  from 
was  determined  by  that  Court;  nor  has  she  yet 
objected,  as  far  as  I  am  aware,  to  the  jurisdiction 
of  this  Court.  I  have  carefully  looked  through  all 
the  authorities  to  which  I  have  been  referred,  in  the 
course  of  the  argument  (c),  by  the  counsel  on  both 
sides ;  and  I  am  satisfied  that  no  objection,  on  the 
ground  of  residence,  to  the  jurisdiction  of  the  Con- 
sistory Court  coukt,  in  that  stage  of  tlie  proceeding, 
have  been  taken  even  by  the  original  defendant. 
Still  less  then  could  it  be  taken  by  this  defendant 
(if  indeed  the  term  defendant  is  applicable  to  a  party 
cited  merely  to  see  proceedings  by  the  original 
defendant)  ;  and  who,  to  crown  the  whole,  is  cited 
within  HIS  diocese.  What  possible  injury,  or  in- 
convenience, can  this  party  have  sustained  from  the 

(a)  See  Hcftlej,  19.  1  Vent  61.  Garth.  33.  Show.  161,  &c. 
(fi)  Had  the  citatioii  described  her  as  resident  in  Ireland  or 
*-^  elsewhere,  out  of  the  loeal  /arisdiction  of  the  Court,  the  error 

.  wookl  have  been  fatal;  possibly  if  objected  even  after  sentence; 
as  the  Court's  want  of  jurisdiction  would  have  been  apparent  am 
ike  face  of  ike  record.  The  Judge  too  in  that  case  would  have 
been  clearly  liable  to  the  penalties  denounced  in  the  bill  of  cita- 
tions, namely,  the  forfeiture  of  double  damages  and  costs  ta  the 
party,  and  of  10/.  (for  every  person  so  cited),  half  to  the  king, 
^  <  and  half  to  the  hiformer,  to  be  recovered  in  a  qui  tam  action* 

(c)  Vide  n.  (a),  supra. 
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sait  being  prosecuted  in  the  Court  appealed  from  (a)  ?       1822. 
Neither  the  spirit^  nor  letter  even,  of  the  canon  and       ^^^ 
statute  law,    are  applicable  to  him.     That  it  was      v^pv^ 
competent  for  this  party  to  object  the  residence  of  Chiche8te» 
the  original  defendant  (appearing  too,  and  under     Domxoai. 
protest,  to  a  process  taken  out  by  that  very  de- 
fendant) is  a  conclusion  at  which  I  should  have 
some  difficulty  in  arriving,   even  were  I  to  hold, 
which  I  do  not,  that  it  was  competent  to  the  ori-* 
pnsX  defendant,   in  that  stage  of  the  proceeding, 
\o  have  objected  this  matter  of  residence  so  as  to 
oust  the  jurisdiction  of  the   Consistory  Court,  for 
herself. 

But,  lastly,  independent  of  all  this,  could  even  Qium,  whe- 
the  original  defendant  have  taken  this  objection  with  of^the  wife,  at 
eflfect,  in  any  stage  of  the  proceeding  j  or,  in  other  ^^  h^j£SSd,if 
wonU,  was  not  the  Consistory  Court  of  London  the  "ofoIlSdttll^ 
legal  jurisdiction  notwithstanding  her  actual  resi- jwri«^tion  of 
dence,  as  alleged^ during  a  certain  period  in  Ireland?  snit,  even  of 
A  party  may  have  two  domiciles,  the  one  actual,  the  rUge  mimir* 
other  legal ;  and,  primA  facie  at  least,  the  husband^s  wber^ver 
actual,  and  the  wife's  legal  domicile,  are  one,  where-  j!^®,JJ}JjJPJ^ 
soever   the  wife   may  be,  personally,  resident  (&).  sidente 
Now  it  is  admitted  that  the  husband's  domicile  is 

(a)  Upon  Bimilar  principles  his  Honor,  the  Vice-Chancellor, 
when  applied  to»  on  behalf  of  Mr.  Chichesteri  for  a  prohibition 
to  restrain  the  Consistory  Court  of  London  from  proceeding  in 
this  suit,  refused  the  prohibition.  Vice-Chancellor's  Court,  4th 
August,  1821. 

(6)  Upon  this  principle  of  the  domicile  of  the  husband  being 
the  Ifsgal  domicile  of  the  wife,  I  apprehend  that  a  citation  of  the 
wife  at  the  domicile  of  the  husband  is  clearly  suBScient  to  found 
the  jurisdiction  of  the  Ecclesiastical  Court  in  a  suit  for  a  sepa- 
ration i  mensd  ei  thoro,  by  reason  of  adultery.  It  is  necessary 
of  course  to  fix  the  wife  with  notice  of  the  suit. 

b2 
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IBM.       within  the  diocese  of  London.     Mr.  Chichester,  too, 
^^^      has  even  alleged  in  his  act  that  the  parties  are  still 
v^pv^/      cohabiting ;  nor  can  it  be  suggested  that  they  were 
CBicHBtTER  living  asunder,  under  any  legfal  separation,  at  the 
DdMcoAu     commencement  of  this  suit     Lady  Doneg^  has  a 
right,  and  is  bound,  whensoever  called  upon,  to  re- 
turn to  the  Marquess's  domicile,  provided  her  mar- 
riage is,  what  she  contends  it  to  have  been,  a  good 
and  valid  marriage  :  so  that  upon  this,  independent 
of  other  considerations,  London  appears  to  me  to 
have  been  sufficiently  the  residence,  or  domicile,  of 
the  defendant,  to  found  the  jurisdiction  of  the  Con- 
sistory Court  of  London  in  a  suit  of  this  descrip- 
tion.    Add  to  this,  that  the  parties  were  married  in 
London— it  is  therefore  the  ^^  Forum  Contractus"^ '^ 
also,  that  the  validity  of  the  marriage  is  to  be  pro- 
nounced upon  by  the  law  matrimonial  of  this  coun- 
try, not  of  Ireland ;  a  country  to  which  our  mar- 
riage act  does  not  extend  ;  and  the  law  of  which, 
we  ^11  know,  to  he  materially  different  from  that  of 
England,  as  to  what  is,  and  what  constitutes,  a  valid 
marriage-— a  consideration  upon  which  alone  to  have 
instituted  this  proceeding  in  Ireland,  the  only  other 
alternative,  would  have  savoured  strongly  of  that 
fraud  and  collusion,   imputations  of   which  are  so 
liberally  cast  in  the  act  of  Court.     In  every  view 
therefore  which  the  Court  can  take  of  the  subject, 
it  is  of  opinion,  that  the  Judge  of  the  Court  ap- 
pealed from  was  right  in  over-ruling  the  objection 
taken  on  behalf  of  the  present  appellant. 

It  still  however  remains  to  be  considered,  whe- 
ther he  was  equally  correct  in  proceeding  in  the  suit, 
as  between  the  principal  parties,  notwithstanding, 
and  after,  an  appeal  entered  from  the  first  head  of 
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grievance— that  just  disposed  of— by  the  present  ap-       1823, 
pellant.     Now  I  take  it  that  in  appeals,  at  least       Term. 
from  grievances,  the  hands  of  the  Court  are  in  no      ^'^^"'^ 
case  tied  up  till  the  service  of  the  inhibition  (a)  ;  and  Chicmbitm 
that  what,  or  whether  any  intermediate  steps  shall    Domboau 
be^taken,  depends  upon  the  particular  circumstances 
of  the  case,  Uie  Judge  of  the  Court  exercising,  in 
that    respect,   a  sound  legal  discretion.     If  it  be 
said,  that  the  Judge,  in  this  case,  had  tied  up  his 
own   hands,  by  deferring  to  the  appeal^  I  answer 
that  it  rested  with  this  Court,  and  not  with  him  to 
determine,    whether   the  matter  in    fact  appealed 
from  was,  or  was  not,  in  its  nature,  an  appealable 
g^evauce(&);  and,  consequently,  that  he  was  bound 
to  defer  to  the  appeal,  so  far  as  the  mere  assigning 
of  a  term  to  prosecute  can  be  construed  a  deference 
to  it  (c). 

(o)  Appellatio  i  diffinitiva^  statim  eum  fiii  itUerpotita,  ligat 
maMMSJudicU  d  quo,  ui  sum  pomt  procedere  ad  aliquem  actum  ui- 
Urims  im  ilii  cauti.  Sed  appeUatio  ab  itUerhcKioridf  iwn  Ugmi 
SMJucf  judicU  d  quOf  quin  potsit  procedere  ad  uUeriara,  donee  per 
jwdicem  appeUationU  fuerit  inhibiium.  Maranta,  lib.  vi.  act  8, 
8.  leo.  102;  and  Lancellott  (De  Attentatis)  2  pars.  ch.  12.  lim.l* 
No.  1  &  2. 

(b)  Adverte,qwod  dueuino  appellaiionis,  an  riijutta  vel  iigvaia^ 
frivola  vel  non  frivola>  turn  tpecUU  ad  jwUeem  i  quo  appellatwr, 
$ed  ad  jmdieem  ad  quern.  Lyndw.  Com.  In  Const.  Mephani» 
in  Concilioy  &c.   Vide  qnoqne  D^cretaL  15  in  sexto,  c.  10, 

(e)  Regulariter,  judex,  d  quo,  tenetur  quamiibet  appellatumem 
admiitere.  Si  iptam  judex  non  admittit,  $eu  non  defert  iUit  mH" 
tUur  ad  wperiortm  puniendus,  abiirio  iuperiorii,  dejure  canonied. 
Maranta,  lib.  vi.  2»  888.  Vide  qnoqne  Covarr.  torn,  2  pracl, 
qnsest  c.  23.  n.  4;  and  Lancellott,  2  pars.  c.  12.  Anipl.  6, 
Ko.ll.  16.  Maranta,  for  instance,  limits  this,  it  is  true,  to 
cases  in  which  appeals  are  not  prohibited  by  law  ;  and  in  the 
number  of  appeals  which  are  prohibited  by  law,  he  reckons,  by 
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*  1822.  The  several  acts,  had  and  done,  in  supposed  pre- 

^*^      judice  of  the  original  appeal,  and  which  are  charged 
N^vi^      in  the  libel  of  appeal  as  attentats  (a),  were  so  had 

Cbichbstbb  jmj  dQQg^   either  on  the  Court  day  on  which  the 

• 
DomoAi.    appeal  was  entered,  or  subsequent  thereto,  but  prior 

bytfaejadge  to  the  issuc  of  the  inhibition,  or,  again,  after  the 

•MM  Coart-  issue  and  service  of  the  inhibition.     Now,  as  to  the 

l!pp;»l"il2^  first  of  these,  it  has  been  constantly  held,  that  all 

^i  the  several  acts  of  one  Court  day,  constitute,  as 

a  reference  to  a  former  passage  [ib.  335,  33G.]t  "  appellatUmet 
Jrwoke,**  that  is,  **  vams  ei  inanes,  et  sinejusta  causA  interpotiUe^ 
qu4B  nullum  paterini  sorHri  juris  effectum^  so  that  in  these  "  ntm 
temittuT  judex  appeUadani  deferre.^^  But  it  is  apprehended  that 
appeak  must  be  such,  very  manifesdy  indeed,  to  warrant  a  re- 
fusal to  defer  to  them  on  the  part  of  the  Jodge  d  quo,  so  hr  as 
this  can  be  collected  from  their  simple  admission.  As  for  as- 
signing the  appellant  to  prosecute  them  within  a  given  term,  this 
follows  upon  their  admission  naturally,  not  to  say  necessarily ; 
for  otherwise,  it  should  seem  that  the  suit  might  remain  sus- 
pended ad  infinitum.  To  determine  whether  the  appeal  be 
founded  or  not,  except  in  extreme  cases,  clearly  belongs  to  the 
Judge  ad  quem. 

(a)  An  attentat,  in  the  language  of  the  civil  and  canon  laws, 
is  any  thing  whatsoever,  wrongfully  innovated  or  attempted  in 
the  suit  by  the  Judge  d  guo,  pending  an  appeal. 

*  **  Quowto  wUem/*  smys  Lancellott,  [S  pars. c.  IS. lim.  6*  n.  t7,  t8.]  **  up- 

ftHUAU  ftkr  de  jure  toMpimm  frhoU  noufid$ttt  mdwuiiemUj  fnmet  itfrnct^  mi* 

wUiUnda,  faeit  attifUnta,  tfc»  ;*'  and  to  the  same  porport  Msnuita  [nbi  sop. 

n.  171.]  and  others.    But  it  not  only  seems  highly  nnreasonable  in  itself, 

except  in  extreme  cases,  and  hardly  accordant  with  what  is  laid  down,  for 

instance,  by  Lancellott,  [nbi  snp.  Amp.  5.  n.  11,19.]  with  respect  to  the 

admission  of  appeals  [namely,  "  ptod  temper  in  dmHo,  est  appeUationi  dtfc- 

renduss,  ut  diamt  omnbs  f  and  that  '*  Himmn judex  mdwdserii  appelUiiionfm 

mon  admiltendsm,  sit  m  psnUi  excusundus,  4^."],  that  whatsoever  is  done  by 

the  Judge  d  g no,  after  the  bare  admission  of  an  appeal,  must,  in  all  susts, 

and  necessarily, ht  an  attentat ;  but  he  himself  admits  [nbi  snp.  lim.  6.  n.  40, 

41.]  a  diversity  of  opinions  as  to  this  matter— and  that  '<  appellatio  fricaki, 

stiamsi  per  judieem  Jki£rit  adsussa  de  fiuts,  ntm  facit  attentata,**  accoiding  to 

sstu  authoriti.'s. 
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with  reference  to  this  head  oVattentats^  but  one  act,       leM. 
notwithstanding  an  appeal  intermediate,  or  between      ^^ 
those  acts,  accompanied  with  the  several  formalities      v^>v^ 
of  depositing  money  for  the  stamp,  and  so  forth.   Chichwtb^ 
As  for  the  second,  no  ulterior  step  appears  to  have     Dohboau 
been  taken  in  the  cause   till  the  15th  of  August,  ^cnrthwto, 
within  which  period  there  was  surely  time  sufficient  ^"J^??[ce«f 
to  have  extracted,  and  served  the  inhibition  (a)  j  so  *«  inMbittai 
that,  no  inhibition  having  been  served,  the  surro- 
gates admitting  certain  witnesses  to  be  produced,  &c. 
(the  ulterior  step  taken)  on  the  15th  of  August,  still 
amounts  to  no  attentat,  in  my  judgment.     On  the 
17th  of  September,  and  not  before,  the  inhibition 
is  extracted,  and  is  served  on  the  24th.     Whatever 
steps  were  taken,  subsequent  to  the  service  of  the  and  toiMe- 
inhibition,  would  be  nullities  of  course,  provided  the  ^e  MrricT^ 
appellant  had  been  founded  in  his  first  appeal.    But  ^l  ^^^^^ 
that  appeal  being  frivolous  and  unfounded,  he  has  ^f^"'  ^. 
no  right  to  demand  the  revocation  even  of  these,  fint  appeal, 
as  attentats  (&),  at  the  hands  of  this  Court.     He  giUMMM, 


(a)  It  was  intimated  in  this  place  by  the  counsel  for 
Ifr.  Chichester,  that  the  earlier  issue  of  the  inhibition  had  been 
prevented  by  a  caveat  against  the  issue  being  entered  in  the 
Arches  Registry.  But  to  tliis  it  was  replied  by  the  counsel 
for  Lady  Donegal,  that  a  notice  in  the  nature  of  a  caveat  against 
the  issue  of  the  inhibition,  had,  indeed,  been  served  upon  the 
Begistrar  of  the  Court  of  Arches,  upon  the  authority  of  the 
precedent  in  Lord  Herbert's  Case  [2  Phillimore,  430],  but  that 
such  notice  was  not  served  till  the  15th  of  August,  and  that  it 
was  subductjBd  prior  to  any  application  being  made,  on  the  part 
of  Mr.  Chichester,  for  the  inhibition. 

(b)  Ilia  qiuB  post  appeUatianem  interpontaniy  ante  diffinitioam 
$entfntiam,  innovantuVf  donee  appellationia  causam  veram  eae 
eontiiierii,  revocari  non  debent ;  nisi  judex  appellationis  (post* 
qiiam  sibi  oonstiterit  ^x  causft  probabili  fore  ad  se  negotium 


¥ 
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liS2i.       is  to  be  considered  as  having'  withdrawn  from  the 

•^^*y      Consistory  Court  (a  Court  having  cognizance   of 

v^v^      the  suit)  at  his  own  risk,    and  is  to  be  remitted 

CaicRB9TBB  |jj^j.g .    leaving  it  to  the  Judge  of  that  Court  to 

poMBOAt.     proceed  upon  the  whole  question^  and  between  all 

the  parties,  as  the  justice  of  the  case  may  appear  to 

require  (a). 

^evolntuin)  inhibeai,  CANQNICE;  judici  i  quo  appellatuw^ 
fxHtiif  ne  proe€(dat;  tunc  enim.  guicquid  post  inhibitioneni 
ffUJUSMODI^  fuerit  innavaium,  est,  {Hcet  causa  eadem  nam 
Hi  vera)  per  eundem  appeUatumU  judieem,  ante  omnia  in  statuik 
pristinnm  redmcendumi — Decret.  lib.  ii.  tit.  16.  c.  7.  in  sexto. 

It  may  be  proper  to  observe,  that  the  Judge  i  quo^  had  nevef^ 
at  any  time,  heen  $o  inhibited  in  this  cause,  nor  had  the  requi- 
sitions of  the  07th  canon  been  complied  with,  on  the  part  of  the 
appellant,  before  the  going  out  of  the  inhibition,  which  actually 
issued  in  the  cause.  In  other  words,  the  Judge,  ad  quem,  had 
pot  that  constat  of  the  truth  of  the  grievance  appealed  from, 
prior  to  its  issue,  which  was  necessary  to  the  full  validity  of  the 
inhibition  [Vide  Marant,  vi.  2. 106,  197],  and  without  which, 
the  above  passage  from  the  decretals  plainly  implies,  that  steps 
taken  by  the  Judge  d  quo,  though  in  fact  inhibited,  are  not, 
necessarify,  revocable  as  attentats, — See  abo  upon  this  head 
iBaill.  lib.  i.  Obs.  144.  n.  4.  and  Aylifie,  par.  297,  298. 
.  (o)  It  was  thrown  out  by  the  Judge,  in  the  progress  of  the 
argument,  that  the  regular  coarse  for  procurine  the  revocation 
of  attentats f  was  by  a  separate  proceeding,  civil  or  criminal,  as 
4^^inst  the  Judge  d  quo,  and  that  it  was  not  by  charging  the 
supposed  attentats,  accumulatively,  in  a  mere  ordinary  libel  of 
l^ppeal. 

.  The  latter  of  these  (the  criminal)  w^s  the  course  adopted  iq 
Ae  case  of  Luke  and  Fisher,  which  was  a  proceeding  hy  articles 
in  the  Consistory  Court  of  Exeter,  promoted  by  Luke  against 
Fisher,  Surrogate  of  the  Archdeacon    of  Cornwall,  for  (an 

*  *  See  also  LAnceltott  de  Attent.  S  part.  c.  IS.  lim.  0.  s.  16,  17.  who 
lays  down  **  qmod  inkHUio  vigvre  fruttraJtorm  appelUUionia  non  potesi  operari 
qfectuMy  ex  yMo  non  poteMt  did  canooica,"  and  that  *'  ^nhibilio  tune  l<iiilii» 
•peretv  effectum  atlaUatcrum  f  Hoadt  at  canonica.'* 
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This  whole  proceeding  to  be  considered  as  one  .  181B. 

of  a  pecnliat  character.     There  are  circumstances,  jvjj? 
as  between  all  the  parties,  which  tend  to  excite  the 

irigilance  of  the  Court,  and  to  claim  no  inconsider-  C"'^J' 

able  share  of  its  strictest  attention.     As  between  the  I>o"»««h 
Original  parties,  the  Court  is  bound  to  pronounce, 

9itentat  in  that)  having  decreed  Luke  the  promovent»  to  be  cer- 
tified for  a  contempt,  in  a  caase  of  subtraction  of  tithes,  &o. 
(then  depending  in  the  Arcbidiaconal  Court  of  Cornwall,  b^ 
jUreen  Whitaker,  Rector  of  Ruanlanihorne,  and  the  said  Luke, 
oi^e  of  his  parishioners),  iiQder  the  statute  of  27  Hen.  8.  c.  20^ 
)ie,  Fisher,  issued,  or  caused  to  issue,  a  certificate  of  such 
contempt  under  seal  of  the  Archdeacon  of  Cornwall,  to  certain 
iustices  of  tf e  peace  for  the  county  of  Cornwall,  after  ah 
appeal  to  the  Consistory  Court  of  Exeter  from  the  said  decree, 
made  on  the  part  of  Luke,  and  admitted  by  Fisher,  in  con- 
tempt, &c.  pf  the  said  appeal.  The  Judge  at  Exeter  dki- 
^lissed  this  proceeding,  generally,  with  costs,  from  which  sen- 
fence  an  appeal,  on  the  part  of  Luke,  was  prosecuted  to  the 
Court  of  Arches.  The  Dean  of  the  Arches  ( Dr.  Calvert)  pro- 
nounced *  for  the  appeal,  and  retained  the  principal  cause,  and 
therein  revoked  the  pretended  certificate  (the  alleit/a#,— ^  ste{> 
not  taken  by  the  Judge  d  quo — ),  but  aflSrmed  so  much  of  the 
decree  appealed  from,  as  dismissed  the  respondent  from  tbp 
pnginal  citation  with  costs  f,  and  gave  no  costs  of  the  appeal. 
Lake,  tlie  appellant,  in  the  Archies  Court,  again  appealed  from 
fhis  sentence  to  the  jielegates. 

This  appeal  came  on  to  be  hei|r<)  at  Serjeants'  Inn,  on  the 
26th  of  May,  1780;  when  the  Judges  Delegates,  Sir  Henry 
Gould,  Knt. ;  Sir  William  Henry  Ashhurst,  Knt ;  Sir  Richard 
Perryn,  Knt;  and  William  Macham  and  John  Fisher,  Doctors 
pf  Law,  pronounced  against  the  appeal — Affirmed  the  sentence 
pf  the  Judg6  appealed  from,  and  condemned  Luke,  thb 
appellant,  in  the  costs  of  the  (appeal. 

*  TriMitf  Term^  1786,  4th  S^ssioq. 

t  It  appeared  by  the  i^videneq  that  the  isaoe  of  the  certificate  waft 
owiag  to  the  imprndence  of  |he  registrar  (not  »  party  proceeded  ai;ainst) 
trho  put  the  seal  to  it,  iiDknffwn  to  the  Surrogate,  lifter  the  ftuipension  of 
the  decree  by  tht  admissioB  of  tlie  appeal. 
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1822.       according  to  the  existing  law  applicable  to  the  facts 
AZflry      in  issue,  substantiated  by  evidence  j   without  suf- 
v^^^^^      fering  its  judgment  to  be  biassed  by  any  consider- 
CHicBEfTiR  ation  of  the  hardship,  real  or  supposed,  with  which 
DoMBAL.    possibly  that  law  may  bear  upon  their  particular 
case.     For  instance,  if  this  marriage  shall  ultimately 
prove  to  be  null  and  void  in  law,   the  Court  in 
which  the  suit  is  then  depending,  is  bound,  how- 
ever painful  to  itself,  so  to  pronounce  it ;  nay,  more, 
it  is  bound   to  look  narrowly  into  the  nature  and 
proof  of  those  facts  by  which  a  sentence  of  nullity 
may  be  sought  to  be  averted.     Here  are  great  in* 
terests    at  stake.      Lord  and  Lady  Dignegal  may 
very  possibly,  and  very  naturally,  feel  a  strong  wish 
to  sustain  a  marriage,  which  has  subsisted  nearly 
thirty  years ;  and  which  has  given  birth  to  no  fewer 
than  seven  male  issue,  whom  a  sentence  of  nullity 
must,  at  once,  deprive,  of  every  legal  and  hereditary 
claim.     They  may  also  very  possibly,  and  naturally, 
wish,  and  for  obvious  reasons,  that  their  legal  state 
and  condition  shall  be  ascertained,  by  the  sentence 
of  a  Court  of  competent  jurisdiction,  be  that  legal 
state  and  condition,  eventually,  what  it  may.     The 
proceedings  had   in  the  cause,  certainly,   tend  to 
shew,  that  the  suit,  as  between  the  principal  parties, 
is  amicably  conducted.      But    this  mere   circum- 
stance  of  amicable  conduct  in  the  suit  doas  not 
warrant  an  imputation,  that  the  parties  are,  fraudu- 
lently, colluding  to  procure  a  sentence,  contrary  to 
the  truth  of  the  facts,  and  to  the  law  applicable  to 
those    facts.     One  strong  presumption  against  the 
existence  of  such  collusion,  in  the  present  case,  is 
this  very  step  of  citing  the  parties,  one  of  whom  is 
the  present  appellant,  to  see  the  proceedings.     For 
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I  think  it  scarcely  possible  that,  considering   the       182^. 
known  privileges  of  interventiorij  a  final  sentence      ^^^ 
can  be  had  in  a  suit  of  this  description  by  collusion,      w^/^ 
but  in  the  absence  of  all  parties  who  are  interested  CnicBBrrBk 
to  detect  and  defeat  it.  Donboa£. 

Still,  however,   the  Court    appealed    from   was 
bound  to  be  on  its  guard,   and  to  look  into  pro- 
ceedings had  between  the  parties  principal  in  the 
cause,  with  a  jealous  eye.      Nor  did  it  behove  it 
to  be  less  careful  in  watching  over  the   conduct 
of  this    third    party,   especially  in  the  article    of 
delay — since  he  too  had  great  interests  at  stake, 
and  was  placed  in  a  situation  which,  as  with  re- 
ference to  those  interests,  obviously  suggested    to 
him  the  policy  of  delay.     If  the  birth  of  Lady  Do- 
negal really  occurred  half  a  century  back,  direct 
evidence  of  that  fact  could  only  be  had  from  the 
mouths  of  witnesses  far  advanced  in  life — and  the. 
loss    of  their  testimony   might  wholly  defeat    the. 
real  justice  of  the  case.     This  party,  too,  had  an 
obvious  interest  in  delaying  a  declaratory  sentence 
even  of   nullity:    for  in  that  event   of   the    suit, 
the  plaintiff  may  try  the  experiment  ^'  convolandi 
ad  a  It  eras  nupiias,**  in  the  prospect  of  legitimate 
issue  to  inherit  his  honors  and  estates— a  prospect, 
whichy  it  need  not   be   observed,  becomes  faintei*, 
in  proportion  as  the  period  for  making  that  ex- 
periment recedes.     Under  these  circumstances,  the 
Court  below  was  called  upon,  in  point  of  justice, 
not   to  suffer,  on  the  eve  of  a  long  vacation,  the 
cause  to    be    tied  up,   as    between    the  principal 
parties,  by    the    appeal    of  this  third  party — and, 
consequently,  I  am  of  opinion,  that  neither  on  the 
one,  nor  the  other,  head  of  grievance,  can  the  ap- 
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1822.       |>e&l  and    complaint   preferred  to  this  Court,   be 
^^      sustained. 

>,g^v*^  I  pronounce,  therefore,  against  this  appeal,  and 

Cbichbstbb  remit  the  cause  (a) ;   and,   although  the  appellant 

DomGAiy 

(a)  ThiB  caoBe  was   remitted  acconlingljr  to  the  Consistory 

Court  of  London,  the  Jadge  of  which  Court  [Sir  Christopher 
iKolnnson],  proceeding  according  to  the  tenor  of  the  former 
acts,  **  OTer*raied  *  the  protest  entered  on  behalf  of  Arthur 
Chichester,  £sq.*^  but  did  not  assign  him  to  appear  absolutely. 
A  proctor  then,  however,  did  appear  absolutely  for  the  said 
•ArUiur  Chichester,  and  prayed  to  be  heard  on  the  admissioa 
of  the  allegation  thentofore  admitted  on  the  part,  of  the 
Marchioness  of  Donegal  [vide  page  8,  ante] ;  which  prayer 
ike  Judge  was  pleased  t  to  reject.  At  the  same  time,  by 
•consent  of  the  counsel  for  the  Marquess  and  Marchioness 
of  Donegal,  he  decreed  a  monition  to  issue  against  the  wit- 
nesses already  produced  and  examined  upon  the  said  allegation, 
to  attend  for  the  purpose  of  being  examined  upon  interroga- 
tories, to  be  administered  on  behalf  of  the  said  Arthur  Chi- 
chester. 

But  now  by  3  Geo.  4.  c.  75,  s.  1,  so  much  of  20  Geo.  2« 
c.  33,  as  provides,  **  that  all  marriages  solemnised  by  licence 
after  the  26th  of  March,  1754,  where  either  of  the  parties 
(not  being  a  widower  or  a  widow)  shall  be  under  the  age  of 
twenty-one  years,  which  shall  be  had  without  the  consent  of  the 
father  of  such  of  the  parties  so  under  age  (if  then  living),  first 
kad  and  obtained;  or  if  dead,  of  the  guardian  or  guardians  of 
.the  person  of  the  party  so  under  age,  lawfully  appointed,  or  one 
of  them ;  and  in  ease  there  shall  be  no  such  guardian  or  guar- 
dians, then  of  the  mother  (if  tiring  and  unmarried) ;  or  if 
there  shall  be  no  mother  living  and  unmarried,  then  of  a 
guardian  or  guardians  of  the  person  appointed  by  the  Court 
of  Chancery,  shall  be  absolutely  null  and  void  to  all  intents 
and  purposes  whatever;"  is  repealed,  so  far  as  relates  to  any 
marriage  to  be  nd^iequentfy  solemnised. 

And  the  second  section  of  the  same  act  provides,  **  that 
in  all  cases  of  marriage  had  and  solemnized  before  the  passing 
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ought  not  to  be  abridged  of  any  fair  means  of  fvXh/k      11122. 
investigating  the  case  set  np  by  one  of  the  respon-      "y"^ 
dents,  yet  in  prevention    of  future   delays  in  that     wv<i^ 
quarter  whence  too  many  have  already  proceeded,  CHfcHKmm 
and   by  which,  as  I    have  already   said,  the  real    Doiiiboa&. 
justice  of  this  case  may  be  defeated,  I  think  that 
I  am  bound  to  accompany  this    sentence  with  a 
decree  for  costs. 

of  that  set»  without  any  saoh  consent  as  ui  required  by  that 
part  of  26  Geo.  2.  c.  33  (the  old  marriage  act),  recited  in,  and 
repealed,  by  the  first  section :  and  where  the  parties  shall  harei 
continued  to  live  together,  as  husband  and  wife,  till  the  death 
of  one  of  them,  or  till  the  passing  of  the  act ;  or  shall  only 
bave  discontinued  their  cohabitation  for  the  purpose,  or  during 
the  pending  of  any  proceedings  touching  the  validity  of  such 
iparriage, — such  marriage  shall  be  deemed  good  and  valid  t^ 
all  intents  and  purposes  whatsoever.^ 

It  is  to  be  presumed,  that  in  consequence  of  thesq  enact- 
ments, the  above  suit  has  virtually  determined. 
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3ds!mlan.  PREROGATIVE  COURT  OF  CANTERBURY. 


Rogers  and  Browning  v.  Pittis. 

jLsS?,^    Judgment. 


StiiTSf  A^t         Si^  John  NlCHOLL. 

wmtowiiich  James  Stephens  the  testator  in  this  cause,  died 
cMMcqaentiy,  On  the  11th  of  June,  1820.  His  first  testamentary 
Mtioa  of  aoy    paper  before  the  Court,  in  point  of  time,  is  a  duly 


XUST  executed  will,  which  is  dated  on  the  30th  of  July, 

1814.  The  substance  of  it  is  a  bequest  of  a  certain 
cottage  at  Brook  Green,  of  his  household  goods, 
plate,  and  other  articles,  and  of  a  life  annuity  of 
50/.  to  his  housekeeper  Elizabeth  Yesey.  The 
rest  and  residue  of  his  property,  real  and  personal, 
are  bequeathed  by  it  to  his  three  nieces,  namely, 
Mrs.  Rogers,  Mrs.  Pittis,  and  Mrs.  Browning— 
and  Mr.  How  and  Mr.  New  are  appointed  exe- 
cutors. 

On  the  4th  of  June,  1817,  the  deceased  is  al« 
leged  to  have  executed  another  will :  the  substance 
of  this  will  is  to  give  the  whole  of  his  property, 
real  and  personal,  to  his  niece,  Mrs.  Pittis,  sub- 
ject only  to  the  life  annuity  of  50/.  to  Elizabeth 
Yesey;  and  this  will  appoints  Mr.  Pittis,  the 
husband  of  the  principal  legatee,  and  Mr.  New, 
executors,  to  the  exclusion  of  Mr.  How. 

There  is  also  a  third  instrument  before  the  Court, 
which  is  a  codicil  dated  the  5th  of  June,  1 820.  By 
that  codicil,  the  deceased  gives  certain  provisions, 
which  were  in  the  house,  and  a  furze-house,  de- 
scribed as  standing  near  the  yard  gate,  to  his  house- 
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keeper  Vesey,  the  same  person  mentioned  in  both 
the  former  instruments.  This  codicil  is  written 
on  the  lower  part  of  the  third  side^  or  page^  of  the 
will  of  1814,  just  below  the  deceased's  signature, 
and  the  subscriptions  of  the  attesting  witnesses. 

The  will  of  1814,  together  with  this  codicil,  is 
set  up  on  the  part  of  the  two  nieces,  Mrs.  Rogers 
and  Mrs.  Browning ;  the  will  of  1817  is  propounded 
by  the  husband  of  the  third  niece,  Mrs.  Pittis ; 
and  the  questions  in  the  cause  for  the  Court  to  de- 
termine, are,  1st,  whether  the  factum  of  this  last 
instrument,  the  codicil  of  June,  1820,  is  sufficiently* 
proved :  2d,  with  which  of  the  wills,  being  proved, 
is  it  to  be  taken  in  conjunction. 

Now,  to  prove  this  codicil,  two  witnesses  have 
been  examined,  the  one,  Robert  Rayner,  the  at- 
testing witness,  the  other  Mr.  James  How,  the 
writer  of  the  codicil,  who  has  renounced  the  ex-^ 
ecntorship  of  the  will  of  1814,  in  order  to  become 
competent  as  a  witness  in  the  cause. 

The  account  of  the  transaction  given  by  Rayner^* 
a  neighbour  of  the  deceased,  and  employed  by  the 
deceased  in  his  trade,  which  was  that  of  a  shoe- 
maker, is  to  this  effect :— He  says  that  he  well 
remembere  being  sent  for  one  morning  to  Farmer 
Stephens,  whom  he  found  sitting  up  in  his  bed, 
with  Mr.  How,  fdso  a  neighbour  and  intimate  ac- 
quaintance of  the  deceased,  seated,  near  the  bed 
side,  at  a  table,  on  which  were  pens  and  ink,  and 
a  written  paper — Yesey,  the  deceased's  housekeeper, 
was  also  present.  On  being  introduced  into  the 
bed-room,  the  deceased,  after  the  usual  salutations, 
said  to  the  deponent  **  I  have  been  adding  to  my 
will,  in  order  to  give  Betty  all  the  provisions  and 
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IMS.  ctired  meats/*  of  which  there  was  a  great  abund- 
fi*^  wee  at  that  time  in  the .  house,  fie  also  said, 
>,^v^/  that  he,  should  giye  her  one  of  the  furze  housest 
•o«BBf.  «<  to  be  taken  over  the  way"  meaning,  as  the  de- 
9«Qwaui]e  pon^nt  understood,  to  a  cottage  on  the  green,  op* 
fmsf.  pos^te  his;  hou^.  He  then  observed  that  this  ad- 
dition to  his  villy  had  been  xi^ritten  by  Mr.  How^ 
4nd  that  he,  the  deceased^  wished  the  deponent 
tp  attest,  the  e:(ecUtio|i  of  it.  fio\fy  at  the  same 
time,  observed,  that  he  bad  read  over  the  codicil^ 
which  he  had  just  been. preparing,,  to  the  deceased, 
aiid  that  the  deceai^ed  approved  of  it  The  de-« 
^eased  then  executed  the  codicil,  by  potting  his 
mark  to  it,  declining  the  offered  assistance  of 
Mr.  How,  and  said ,  '^  It  was  all  quite  right-^— it 
was  all  very  well",  and  that  '^  he  would  never 
make  any  other  alteration  in  his  will/'  The  co^ 
dicil  was  then  subscribed  by  the  deponent  as  a 
witness  to  the  execution  of  it;  after  which  he 
retired,  being  desired  by  the  deceased  to  take 
^ome  refreshment  down  stairs.  He  adds  that  the 
deceased  appeared  in  pretty  good  spirits,  and  much 
better  Jihan  he  expected  to  find  him,  and.  was  of 
|>erfectly  sound,  mind,  memory,  and  understanding. 
I  may  just  observe  by  the  way,  that  the  deceased's 
capacity  at,  and  during,  the  premises,  is  admitted 
in  all  hands.  There  is  nothing  in  fact  to  impeach 
it;  for  although  he  is  described  as  sitting  up  in 
bed,  supported  by  bolsters,  and  extremely  feeble  in 
bodily  health  at  the  time  in  question-— yet  there  was 
nothing  in  the  nature  of  his  disease,  or  otherwise^  to 
occasion  mental  incapacity.  Nor  was  Uie.  deceased 
in  extremis,  for  he  survived  this  transaction  of  the 
codicil  upwards  of  six  days. 


PREROGATIVE    COURT    OF    CANTERBUflT.  9$' 

Now,  the  circumstances  deposed  to  by  this  wit-  1822. 
ness — ^the  manner  in  which  the  deceased  received  y  ^ 
him  on  his  first  introduction — ^his  declared  know- 


ledge of  the  contents  of  the  instruments — ^his  ex-      ^^?5** 
pressed    desire  that  the  witness  should    attest  its   BRownni^ 
execution — ^his  mode  of  executing  the  instrument-—      PiTTif. 
his  declaring  himself  perfectly  satisfied  with  the 
contents  of  it,    and  that  he  would  make  no  other 
or  further  additions-  to  his  will ;    all  these  circum- 
stances bring  up  this  case,  completely,  within  the 
rules  of  evidence  of  intention.     This  witness's  ac- 
count, if  true,  proves  every  thing  that  is  necessary 
to  establish  the  factum  of  the  codicil ;  and,  as  to 
the  truth  of  the  account,   the    credibility  of  this 
witness  has  suffered   no   attack,  either  in  plea  or 
argument,  nor  b  it  liable,  that  I  am  aware  of,  to 
the  slightest  imputation. 

If,  however,  it  were  necessary  that  the  deposition 
of  this  witness  should  be,  it  is,  corroborated  very 
fully  by  that  of  Mr.  How,  the  other  party  present 
at  the  transaction-— for  his  account  of  that  part 
of  the  transaction  which  occurred  after  Rayner 
came  into  the  room,  is  precisely  similar  to  Rayner's 
own  account — so  that  there  are  two  witnesses  de- 
posing together,  and  contesting^  to  the  making  of 
•this  codicil ;  and  supposing  Mr.  How  to  be  shaken 
in  credit  as  a  witness,  still,  upon  his  deposition  in 
conjunction  with  that  of  Rayner,  by  his  evidence  as 
corroborating,  or  corroborated  by,  that  of  Rayner, 
the  codicil  must  be  held  sufiiciently  proved. 

Upon  the  question,  however,  of  the  credit  due 
to  Mr.  How,  as  a  witness,  1  can  by  no  means  per- 
suade myself  to  think  it  materially  affected.  He  is 
described  as  a  yeoman,   of  considerable  property, 

VOL   I.  C 


CASES  DETERMINED  IN   THE 

1822.       ^^^  great    respectability — ^he  is  an  individual^  in 
Hilary      short,  against  whose  general  character,  there  is  na 
^^^^^      impeachment.      He  was  the  deceased's  confidential 
Rogers      friend,   and    the  principal    manager  of  his  aflairs 
Bro^imo    After  his  brother's  death,  about  ten  years  preceding 
Arni.      ^^*  own— and  he  is  perfectly  disinterested,  as  taking 
no  benefit  to  himself,  either  under  the  will,  or  the 
codicil.     It  is  true,  indeed,  with  all  this,  that  he 
has  deposed,  positively,  to  a  fact  in  the  case,  as 
to  which  the   preponderance   of  evidence  satisfies 
me  that  his  deposition  is  erroneous.     But  the  ques-* 
tion,  in  its  bearing  upon  that  of  his  general  credi- 
bility, is,  whether  be  has  so  sworn  falsely  and  cor- 
ruptly, or  whether  he  has  so  deposed,    though  in 
error,  still  honestly  and  sincerely.      1  have  no  he- 
sitation whatever  in  acquitting  him  of  having  so 
sworn  corruptly.     It  is   a  mere  collateral  and  im- 
material fact,  upon  which  the  contradiction  arises, 
namely,  whether  the  will,  bearing  date  on  the  30th 
of  July,  1814,    was  executed  upon  that  day,    or 
whether  it  was  executed  three  or  four  months  after, 
on  \i  day  in  the  month  of  October  (a).     The  instru- 
ment is  equally  valid  in  either  case,  and  the  time 

(a)  On  which  daj«  the  deceased  execoted  the  conveyanee  of 
an  estate  which  he  had  previoasly  sold,  for  1000/.  to  Mr.  Basset, 
of  Newport  The  witness  (How)  insisted  that  the  will  was  ex- 
ecuted on  the  same  day  (the  10th  of  October),  and  not  in  July. 
He  accounted  for  the  "  date^  by  stating  that  the  instructions 
were  given,  and  the  will  was  prepared  in  July  ;  and  that  it'  was 
so  dated  by  Mr.  Worsley,  in  expectation  that  the  deceased 
would  have  attended  at  Newport  to  execute  it  upon  the  30th  of 
that  month ;  that  not  having  done  so,  the  matter  stood  over 
till  the  19th  of  October — when  the  will  was  actually  executed 
by  the  deceased;  but  without  the  date,  inserted  as  above, 
having  first  been  altered* 
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of  execution  has  no    bearing  whatever    upon  the       1822. 

question  of  its  re->publication  by  the  codicil*     He  ^^^ 

has  certainly  deposed,   in  this  particular,  \vith    a  v^-v<w 

deffree  of  blameable  confidence  in  the  face  of  the  Rooiai 

•  .  ,  And 

instrument  itself,  and  the  attesting  witnesses;  but    Baowmiia 
that  very  confidence  tends  to  shew  his  sincerity — for      fPmit. 
he  must  have  been  aware  that  the  three   attesting 
witnesses,  supported  by  the  instrument  itself,  might, 
and  probably  would  be,  as  they  have,  in  fact,  been, 
brought  to  contradict  him. 

But  it  has  been  contended  that,  at  all  events,  this    , 
witness  is  so  inaccurate  and  so  defective,  in  point  of    . « 
memory,  that  the  Court  ought  to  place  no  reliance 
upon  him,   even  though  it  should  acquit  him  ofin--^' 
tentional  falsehood.      This,  however,  is  not  a  sound  :'- 
argument,  to  that  extent  at  least,  in  my  judgment.  9^ 
It  by  no  means  follows,  that  because  a  witness  is 
inaccurate  as  to  the  date  of  a  transaction  which 
occurred  six  years  before  his  examination,  no  re- 
liance can  be  placed  upon  his  memory  as  to  facts 
and  circumstances  that  passed  only  as  many  months 
before;   and  which  facts  and  circumstances  must 
hs^ve  early  become  Jixed  in  his  mind,  by  his  atten- 
tion being  called  to  them  in  consequence  of  pro- 
ceedings to  which  they  almost  immediately  gave 
rise.     I  think,  therefore,  that  I  cannot  reject  the 
evidence  of  this  witness  altogether,  on  the  score 
of  inaccuracy  or  deficiency  of  memory. 

Th^  other  circumstance  objected  to  this  witness 
is,  his  having  written  receipts  on  the  back  of  his 
own  bond  for  J  000/.  lent  to  him  by  the  deceased, 
acknowledging  the  payment  of  interest,  and  having 
signed  those  receipts  himself.  But  this  only  proves 
to  me,  that  neither  of  these  parties  were  in  habits 
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1822.       of  business,   and  that  they  were   acting*    towards 
•^''«ry      each  other  with  that  want  of  circumspection,  pro- 
N^K/i^      ceeding    from    their    mutual   confidence    in    each 
RoGKRi      other,  which  is  by  no  mean^  unusual   in  persons  of 
Bkowjiino    their  class  and  occupation.     The  deceased  is  proved 
PiTrii.V-   ^  ^^'^^  "^^^^  ^  person  of  very  great  indolence— 
and  this  witness  signing  the  last  of  these  receipts 
with  the  deceased's  namCf  which  has  been  much 
insisted  upon,    could  hardly,   by  possibility,    have 
been  for  any  purpose  of  fraud.     There  appears  to 
.^me  no  attempt  whatever  to  imitate  the  deceaseds 
* .   hand-writing,  such  as   it^was.     The  bond,  too,  was 
to  remain  in  the  deceased's  own  possession — so,  that 
.    this  witness  should  have  forged  his  signature  at  the 
' ;  back  of  it — that  is,  should  have  placed  it  there  for 
^'  any  purpose  of  fraad— is  quite   out  of  the  question. 
The  occurrence   at  first  sight  may  be  startling  to 
those  who  are  accustomed  to  transact  business  in  a 
more  orderly  and  methodical  manner — but  it  is  an 
occurrence  of  no  uncommon  sort,  between  country 
fiirmers — something  very  similar  to  it  would  have 
passed,  between  two  persons  of  this  class,  no  long 
time  back,    under  my  own  eye,  but    for  my   in- 
tervention.      I  think,  therefore,    that  this  objec- 
tion does   not  materially  detract  from  the  credit 
due  to  Mr.  How,   any  more  than  the  preceding  ob- 
jections— and,   giving  him  credit— he  not  only  cor- 
roborates, and  is  corroborated,  by  the  attesting  wit- 
ness— but  he  speaks  to  the  history  of  the  making 
and  preparing  of  this  codicil  in  a  manner,  which  does 
not  leave  a  doubt  in  my  mind  that  it  was  legally 
prepared  and  executed,  and  is,    in   itself,  a  valid 
instrument. 
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The  codicil  then  being,  in   the  judgment  of  the       1823. 
Coart,  proved,  and  valid,  the  next  consideration  is,       Tmn. 
with  which  of  the  two  wills  is  it  to  operate  in  con«      v^^v^^ 
junction?  the  will  of  1814,  or  the  will  of  1817.  k«^«** 

Now  this  I  take  solely  to  depend  upon  the  result    *row«i»» 
of  a  necessary  previous  inquiry,  which  is,  to  which       Pittu. 
of  these  two  wills  is  the  instrument  in  question  to  be 
taken  as  a  codicil :  For  I  apprehend  the  law  to  be 
settled,  1st,   that   making    a    codicil  to  a  will  re- 
publishes that  will;  2d,  that  the  re-publication  of 
a  former  will  supersedes  one  of  a  later  date,  and 
re-establishes  the  first.     If,  therefore,  this  codicil ' 
is  to  be  taken  as  a  codicil  to  the  will  of  1814,  I 
shall  have  no   hesitation   in  pronouncing   for  it  in 
conjunction  with  that  will,  notwithstanding  the  in- 
termediate will  of  1817. 

1.  First,  then,  I  apprehend  it  to  be  clearly 
settled,  that  making  a  codicil  to  a  will,  republishes 
that  will— that  a  codicil  even  of  personalty,  if  exe- 
cuted so  as  to  act  on  the  subject^  that  is,  if  at- 
tested by  three  witnesses,  republishes  a  will  of 
lands ;  so  that  a  will  of  personalty  d  fortiori^  or  a 
mixed  will  so  far  as  respects  personalty,  is  repub- 
lished by  a  codicil,  whether  so  attested  or  not.  No 
evidence  of  intention  to  republish  is  requisite,  in 
either  case ;  the  very  act  of  making  the  codicil, 
primd  facie  at  least,  infers  the  intention.  It  is  true, 
indeed,  that  this  primd  facie  inference  may  be 
rebutted  by  proof,  that  the  act  was  done  by  the 
deceased,  in  error,  or  obtained  from  him,  by  fraud.' 
So  the  cancellation  of  a  will  may  be  shewa  to  have 
taken  place  in  error,  or  the  execution  of  a  new  will^ 
to  have  been  procured  by  fraud.  Primd  facie  ^t 
least,  however,  the  making  of  a  codicil  to  a  will,  as 
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1822.  much  republishes  that  will,  as  a  will  is  revoked, 
^erm  P^^^^  facie^  by  its  cancellation,  and  as  a  new  will, 
primd  facicy  annuls,  and  makes  void  any  will  of  a 
prior  date. 

2.  Secondly,  the  republication  of  a  will  is  tan- 
tamount to  the  making  of  that  will  de  novo;  it 
brings  down  the  will  to  its  own  date,  and  makes  it 
speak,  as  it  were,  at  that  time.  In  short,  the  will 
so  republished,  is,  to  all  intents  and  purposes,  a  new 
will  (a).  Consequently,  upon  the  ordinary  and  uni- 
.  versal  principle,  that  of  any  number  of  wills,  the 
last,  and  newest,  is  that  in  force,  it  revokes  any  will 
.   of  a  date  prior  to  that  of  the  republication. 

By  the  cases  quoted  of  the  Attorney^General  v. 
Downing  (A),  of  Barnes  v.  Crowe  (c),  of  Walpole  v. 
Cholmondely  ((/),  and  the  rest,  both  these  points 
seem  to  be  clearly  established,  in  the  judgments  of 
other  Courts.  It  may  be  satisfactory  to  shew,  that 
in  a  case  where  the  same  points  fell  under  the  con- 
sideration of  this  Court,  they  were  viewed  in  the 
same  light,  and  determined  upon  the  same  principle. 

I  allude  to  the  case  of  Jansen  and  Field  v.  Jan- 

(a)  So  far  as  this  principle  has  been  carried,  that  where  a 
testator  had  made  his  will  in  December,  1734,  before  the  statute 
of  Mortmain,  9  Greo.  2.  c.  30.  and  devised  all  the  residue  of  his 
personal  estate  to  be  laid  ont  in  land,  and  settled  to  certain 
charitable  uses^  and  had  confirmed  that  wiU  by  a  codicil  made  in 
Juljr,  1730,  after  the  statate,  the  codicil,  by  making  the  will  a 
new  will,  was  held  to  bring  the  devise  within  the  statute  ;  and 
"^  BO  much  of  the  will  as  related  to  the  residue  of  the  testator^s 
personal  estate,    was,  consequenUy,  held    to  be  void. — Vide 
^  Attorney-General  v.  Heartwell,  Amb.  451. 
^      (6)  See  Amb.  571 ,  and  the  cases  there  cited* 
•  (c)  1  Ves.  jun.  486.* 
id)  7  Durnford  &  East,  138. 
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«€D,  which  occurred  here  in  Trinity  Term,  1797,  in  1822. 
which  case  I  was  of  counsel.  The  deceased,  in  that  ^^ 
case,  had  executed  a  will  dated  on  the  21st  of  July, 
1793 ;  he  had  made  another  will  dated  on  the  18th 
of  July,  1796 ;  lastly,  there  was  a  codicil  dated  in 
March,  1797,  referring,  in  terms ^  to  his  will  (not 
of  the  twtnty-jirst ^  but)  of  the  first  of  July,  1792. 
The  Court  {d)  said,  «  If  the  codicil  of  1797  refer  to 
the  former  will,  and  not  to  the  latter,  it  revives  the 
former.  In  the  case  of  Lords  Walpole  and  Choi- 
mondely,  it  was  held,  that  parol  evidence  was  inad- 
missible to  shew,  that  the  testator  intended  by  his 
codicil,  in  which  he  referred  to  his  last  will  of  1752, 
not  to  republish  that  will,  but  to  confirm  his  real 
last  will  of  1756 ;  there  being  no  latent  ambi- 
guity (6)  as* to  which  of  the  wills  it  referred  to,  in 
the  codicil  itself.  In  the  present  case,  however, 
there  is  some  ambiguity,  in  the  codicil  itself,  as  to 
this  point ;  for  it  refers,  in  terms,  to  a  will  of  the 
21st  of  July,  1792,  and  there  is  no  will  of  that  pre- 
cise date  extant.  But  here,  in  the  first  place,  I  must 
observe,  it  is  much  more  probable,  that  the  deceased 
should  have  written  the  **  1st  of  July,  1792,*'  in 

(a)  Sir  William  Wynne. 

(fi)  It  was  contended  (in  error)  and  successfully,  that  any 
supposed  ambiguity  could  only  arise  from  the  fallacy  of  con- 
sidering a  **  last  wiU*'  to  be  a  *'  will  made  last,  in  point  of  time ;" 
whereas  '*  wills*'  and  **  last  wills"  are  synonimous,  and  the 
general  meaning  of  term  **  last  will"  is,  that  will  which  is  to  be 
operative  at  the .  testator's  death.  It  was  said,  *'  suppose  the 
devisor  had  referred  to  his  **  will,"  dated  in  1752,  without  ad- 
ding "  last"  to  it,  there  could  have  been  no  ambiguity.  And  the 
addition  of  the  word  "  last,"  does  not  create  any,  because 
"  will"  and  "  last  will,"  are  synonimous.— See  7  Dumford 
&  East,  188. 
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error  for  the  21st  of  July,  1792,"  than  that  he 
should  have  written  the  **  1st  of  July,  1792,**  in 
error,  for  the  "  18th  July,  1796/'  The  codicil  is 
written  somewhat  inaccurately,  and  bears  date  only 
a  short  time  before  the  deceased's  death.  It  agrees 
with  either  will  in  its  contents,  but  it  was  formed 
in  conjunction  with  neither  of  the  two ;  it  is  possible, 
therefore,  and  indeed  to  be  presumed,  that  the  de- 
ceased had  neither  of  the  two  wills  before  him  when 
he  drew  up  this  codicil/*  The  Court  then  went  on 
to  state  and  examine  the  circumstances  of  the  case, 
as  disclosed  in  the  evidence,  for  the  purpose  of  de- 
termining to  which  will  it  was  most  probable  that  the 
codicil  should  refer ;  and  having  arrived  at  a  con- 
clusion, that  it  was  to  be  referred,  with  much 
greater  probability,  to  the  will  of  1792,  than  to  that 
of  1796,  it  proceeded  finally  to  pronounce  for  the 
will  of  1792,  in  conjunction  with  tliis  codicil,  and 
kgainst  the  intermediate  will. 

Here,  then,  is  a  case  directly  in  point,  and  under 
the  authority  of  that  case,  I  proceed  to  consider 
whether  this  codicil  is  to  be  taken  as  a  codicil  to 
the  will  of  1814,  or  to  that  of  1817;  and  I  shall 
have  no  hesitation  in  pronouncing  for  it  in  con- 
junction with  that  will  of  which  it  is  to  be  taken 
as  a  codicil,  although  this  should  be  the  prior  will 
»in  point  of  date,  or  the  will  of  1814,  not  that  of 
1817. 

Now,  upon  a  full  review  of  the  case,  what  possible 
doubt  can  exist  of  the  intentional,  as  well  as  actual, 
annexation  of  this  codicil  by  the  deceased,  to  the 
will  of  1814,  and  not  to  the  will  of  1817?  And, 
first,  as  upon  the  /ace  of  the  several  instruments, 
and  without  having  recourse  to  exlrinsic  evidence. 
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And  here,  in  the  first  place,  is  the  circumstance 
of  actual  annexation— -it  is  annexed  to  the  will  of 
1814,  in  point  of  fact;  it  is  written  on  the  very  in«- 
Btrmnent  itself.  Why  this  circumstance,  as  observed 
by  the  First  Commissioner  Eyre,  in  the  case  of 
Barnes  v.  Crow,  is  powerful  to  shew,  that  it  was 
intended  as  a  codicil  to  the  will  of  1814,  and  to  no 
other  will.  It  is  headed,  **  a  codicil  added  to  my 
willj"  and  begins,  "  Furthermore  it  is  my  will," 
8cc«  Could  this  be  meant  of  any  other  will  than 
that  upon  which  it  was  written  ?  A  casual  inspec- 
tion even  of  tlie  two  instruments,  will  render  it 
evident  that  any  mistaking  of  the  one  will  for  the 
other  by  the  deceased,  at  the  execution  of  the  codi- 
cil, waff  hardly  possible.  The  codicil  is  written 
towards  the  bottom  of  the  third  side,  or  sheet,  of 
the  one  instrument,  the  will  of  1814.  On  the  upper 
part  of  that  sheet  were,  fairly  and  legibly,  written, 
not  only  his  own  signature,  but  the  subscriptions  of 
the  three  attesting  witnesses ;  at  the  head  of  them, 
that  of  his  confidential  solicitor,  Mn  Worsley,  writ- 
ten in  a  large  character.  Why  the  deceased,  when 
about  to  execute  this  codicil,  could  hardly  fail  to 
perceive  that  he  was  going  to  execute  a  codicil 
written  upon  Mr.  Worsley's  will,  namely,  the  will 
of  1814,  and  not  written  upon  the  other  will,  that  of 
1817,  which  has  no  external  resemblance  to  the 
former — as  being  written  on  one  side  of  paper  only, 
and  with  much  darker  ink,  and  which  was  sub- 
scribed by  three  persons,  with  whose  names  the 
deceased  could  not  be  familiar,  as  it  does  not  appear 
that  he  ever  saw  either  of  them,  but  upon  the  single 
occasion  of  their  attesting  his  will.  Added  to  this, 
I  may  just  observe,  that  it  is  an  admitted  fact  in  the 
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ias2.       cause,  that  the  will  of  1814  was  constantly  in  the 

•^i^ry       deceased's  possession;  that  the  will  of  1817  was 

K^s^-^/     taken,  and  kept  possession  of,  by  Pittis,  and  was 

^^Dd**      i*cver  in  the  deceased's  custody,  or  under  his  con- 

Bkowvivo    troul,  for  a  single  day.     Lastly,  the  contents  of  the 

codicil  agree  with  those  of  the  first  will,  and  those  of 

the  first  will  only ;  for  the  furze-house,  bequeathed 

to  Yesey  by  it,  is  plainly  an  adjunct  to  the  cottage, 

opposite  the  deceased's  house,  on  Brook  Green ;  the 

bequest  of  which  cottage  to  Vesey,  by  the  will  of 

1814,  is  revoked  by  the  will  of  1817. 

Now,  I  very  strongly  incline  to  hold  what  has 
been  forcibly  argued  by  one  of  the  counsel,  that 
nothing  in  the  shape  of  what  he  has  termed  mere 
inferential  evidence  could  avail,  to  counterweigh 
these  strong  presumptions,  growing  out  of  the  in- 
struments themselves,  that  the  deceased  meant  this 
as  a  codicil  to  the  will  of  1 814,  and  not  as  a  codicil 
to  the  will  of  1817.  But  mere  inferential  evidence 
is  all  that  has  been  attempted  to  be  adduced  by  way 
.  of  countervailing  those  presumptions.  For  what  in 
substance  is  the  case  set  up  by  Mr.  Pittis,  the  party 
upon  whom,  I  must  observe,  the  burthen  of  proof 
is  clearly  imposed  by  the  circumstances  of  the  case. 
It  is  this :  the  deceased's  augmented  regard  and 
affection  for  him,  and  his  family;  his  diminished 
regards,  and  alienated  affections,  to,  and  from,  his 
other  nieces.  Upon  this  shewing,  this  Court  is 
asked  to  inferf  that  the  deceased  could  not  mean  to 
revoke  a  will  by  which  he  had  given  the  whole  of 
his  property  to  Pittis,  and  to  revive  one  in  which 
it  stood  bequeathed  equally  to  Pittis  and  the  other 
nieces,  and  upon  this  inference,  it  is  further  asked 
to  pronounce  for  the  will  of  1817. 
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I  entertain,  I  repeat,  strong  doubts  whether  this 
inference,  if  ever  so  fairly  raised,  could  enable  me 
to  arrive  at  any  such  conclusion  as  that  which  is 
prayed ;  and,  in  this  view  of  the  subject,  it  is  per- 
haps unnecessary  to  travel  further  into  the  circum- 
stances of  the  case.  But  I  am  unwilling  to  pass 
them  over  altogether,  as  being  of  opinion  that,  upon 
the  result  of  the  whole  evidence,  no  such  inference 
as  that  contended  for  on  the  part  of  Mr.  Fittis,  f> 
fairly  raised. 

Stephens,  the  deceased,  was  an  opulent  farmer, 
living  at  Brook  Green,  in  the  Isle  of  Wight ;  he 
was  about  sixty  years  of  age,  and  of  reserved  habits, 
and  suffered  much  from  illness,  being  severely  af- 
flicted with  rheumatism.  During  his  brother's  life 
he  principally  managed  the  deceased's  concerns ;  but 
on  the  death  of  his  brother,  which  preceded  his 
own  about  ten  or  eleven  years,  the  management  of 
the  deceased's  business,  and  property,  fell,  consider- 
ably, into  the  hands  of  Mr.  How,  a  neighbouring 
yeoman,  and  much  in  his  confidence,  who  appears 
to  have  served  parochial  offices  for  him,  and,  in 
brief,  to  have  done  him  a  variety  of  kindnesses. 
The  deceased  himself  was  so  indolent,  as,  during 
his  brother's  life-time,  hardly  ever  to  have  gone  to 
Newport,  the  nearest  market  town;  and  it  seems 
that  he  had  not  been  there  for  the  last  four  or  five 
years  of  his  own  life. 

The  deceased  had  made  a  will  in  the  month  of 
November,  1813,  disposing  of  the  bulk  of  his  pro- 
perty, in  a  manner  precisely  similar  to  that  in  which 
it  was  disposed  of  by  the  subsequent  will  of  1814, 
before  the  Court,  namely,  to,  and  equally  between, 
his  three  nieces.     He  bequeathed  by  that  wilt,  an 
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annuity  of  60L  as  well  as  his  household  goods  and 
plate  to  his  old  servant  Vesey,  and  appointed  a 
Mr.  New  and  Pittis,  his  executors. 

In  July,  1814,  the  deceased  made  a  new  will, 
being  the  one  of  that  date  propounded  in  this  cause. 
His  sole  object  in  making  it,  as  spoken  to  by 
Mr.  Worsley ,  bis  solicitor,  was  to  leave,  in  addition 
to  his  former  bequests,  the  cottage  on  Brook  Green, 
already  mentioned,  to  Vesey,  and  to  substitute 
Mr.  Howe  for  an  executor,  in  the  room  of  Pittis. 

Now,  from  these  alterations  two  inferences  neces- 
sarily arise ;  the  one,  that  the  deceased^s  regard  for 
Vesey  was  increasing  at  this  time ;  the  other,  that 
his  conBdence  in  Fittis  was  diminishing,  for  Pittis 
18  displaced  from  the  executorship,  and  How,  as  I 
have  already  said,  is  substituted  in  his  room.  In 
these  testamentary  intentions,  however,  the  deceased 
appears  to  have  persisted  for  nearly  three  years, 
till  'the  4th  of  June,  1817 ;  when  he  is  alleged  to 
have  signed  the  will  propounded  by  Pittis  ;  a  trans- 
action to  the  brief  consideration  of  which  I  now 
proceed  to  apply  myself. 

On  the  4th,  then,  of  June,  in  the  year  1817, 
Mr.  Pittis  applies  (not  to  the  gentleman  whom  the 
deceased  had  constantly  employed  in  that  capacity, 
but)  to  his  own  solicitor,  and  instructs  him  to  pre- 
pare a  will,  as  for  the  deceased  to  execute ;  the  pur- 
port of  that  will  being  to  appoint  himself '  an 
executor,  sind  his  wife  die  sole  legatee  of  the  de- 
ceased's property,  real  and  personal,  with  the  single 
exception  of  a  life  annuity  of  50/.  to  Vesey  ;  a  be- 
quest, which  it  is  open  to  conjecture,  was  inserted 
purely  for  colour,  and  by  way  of  saving  appear- 
ances.   No  time  is  lost  in  complying  with  Pittis*s 
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Histractions,  which  are  reduced  into  a  will  on  that 
very  morning ;  and  Pittis  himself  is  the  person  who 
conveys  it    to  the  deceased  for  execution.      The 
attesting  witnesses  are  neither  friends,  or    neigh- 
bours, of  the  deceased,  nor  any  persons  casually  at 
liand  ;  but  Pittis  sends  into  the  country,  a  distance 
of  ten  miles,  for  two  of  his  own  labourers,  and  his 
brother's  shopman,  for  the  express  purpose  of  at* 
testing  the   execution.    Vesey,  the  deceased's  old 
confidential    servant,  his  faithful    housekeeper,   is 
left  wholly  in  the  dark  as  to  the  nature  of  this  trans- 
action—whether it  is  a  will,  or  a  bond,  or  what  it 
is,  that  her  master  is  to  execute  in  the  presence  of 
these  witnesses,  she  is  kept  in  utter  ignorance  of. 
The  will  itself  is  not  read  over  to  the  deceased,  in 
the  presence  of  any  one  of  these  witnesses*    Pittis 
is  the  person  all  along  closetted  with  the  deceased—- 
and  how  he  represented  the  matter  to  him — ^what  he 
said,  or  did  not  say,  what  he  did,  or  omitted  to  do-— 
is  matter  of  mere  conjecture.     He  might  have  read 
over  the  will  to  the  deceased,  but  there  is  no  proof 
that  he  did.     The  witnesses  are  then  introduced: 
one  of  them  speaks  to  hearing  the  deceased  desire 
them  to  come  in,  and  ''  witness  the  execution  of  his 
«pi//:"   one    other    says,  that  he  "  appeared  to  be 
reading  over  the  instrument  (not  specifying  its  na»- 
ture)   which  he  subsequently  executed,"  and   that 
*^  he  put  it  down,  and  said  he  was  satisfied  with  it.*' 
Other  than  this  there  is  no  proof  that  the  deceased 
knew  that  the  instrument,  which  he  was  about  to 
execute,  was  a  will ;  still  less  is  there  any  proof  that 
he  knew  what  were  its  contents.     The  formal  exe- 
cution then  takes  place. 
Observations  undoubtedly  might  be  made  upon 
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18M.  the  face  of  that  execution ;  it  might  be  fairly  ques- 
Hiiarjf  tioned  whether  it  was,  or  was  not,  such  an  execution 
air  would  amount  to  a  revocation  of  the  will  of  1814, 
under  the  statute  of  Frauds.  But  I  conceive  that 
they  are  wholly  uncalled  for,  and  consequently  that 
they  would  be  out  of  their  place,  upon  the  present 
occasion.  It  is  quite  sufficient  for  any  purpose  with 
which  I  am  considering  the  transaction  in  question 
to  state,  that  it  is  one,  in  my  judgment,  of  a  very 
unsatisfactory,  and  of  a  very  unexplained  character. 
True  it  is,  that  agents  of  unimpeached  capacity  aiB 
presumed  to  be  aware  of  the  contents  of  instruments 
which  they  execute  de  facto  ;  and  the  agents  capa- 
city, in  the  present  instance,  is  unimpeached  j  so 
that  the  proof  of  the  factum  of  tfaiii  instrument 
might,  probably,  be  deemed  sufficient.  Still  the 
circumstances  which  I  have  already  stated  (aided  by 
others  to  which  I  shall  presently  advert)  must,  I 
think,  be  admitted  to  throw  much  of  suspicion:  and 
doubt  upon  the  transaction,  although,  perhapSy  th(ey 
do  not  operate  to  the  extent  of  invalidating  it  (a).  * 
It  is  first  however  the  duty  of  the  Court  io  noticed 
a  part  of  the  history  of  this  transaction,  whibb  it 
does  not  see  without  regret.  I  allude  to  the  eon^ 
duct,  as  deposed  to,  of  the  solicitor  who  prepaid 
this  will,  which  the  Court  must  not  pass  over  m 

(a)  It  remains  however  to  be  stated,  that  a  jury,  on  th&  trial 
of  an  ejectment,  at  the  Summer  Assises  (for  Hampshire)  18S9# 
fonnd  against  this  will.  It  was  necessary,  on  the  part  of  Mra^ 
Rogers  aod  Mrs.  Browning,  to  submit  the  validity  of  that  will 
to  a  jury,  as  the  codicil  of  1820,  being  executed  in  the  preseiice 
of  only  Hdo  witnesses,  neilhef  reTlred  the  will  of  1814,  ti^ 
consequently  reroked  that  of  1617,  so  (lor  as  respected  Hm 
daceased's  real  estate. 
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■lence,  painful  as  it  always  is  to  express  itself  dis-       1822. 
satisfied  with  the  conduct  of  any  professional  gen-      ^*^^^ 
tleman,  in  whose  office  a  will  has  been  prepared,  to      n^-v-O 
which  its  attention  is  judicially  called.     The  soli-      ^®^"' 
cit«r  who  drew  up  this  will  took  the  instructions  for   Beowniho 
it  from  the  party  whom  it  purported  principally,      Fittu. 
if  not  solely,  to  benefit>— of  the  deceased's  testa-* 
mentary  intentions  he  had  no  constat  but  from  these 
instructions,  and  of  his  state  and  condition,  either 
of  mind  or  body,  he  could  know  nothing,  but  from 
the  representation    of   the  same  interested  party. 
He  himself  had  never  seen  the  deceased  but  once, 
and  that  five  years  before.      Surely  all  this  was 
enough  to  .excite  a  feeling  of  caution  on  his  part. 
So  far  however  from  having  been  actuated,  appa- 
rently at  least,  by  any  such  feeling,  his  conduct  was 
precisely  that  which,  if  this  transaction  zvas  fraudu- 
lent, afforded  it  every  imaginable  facility.    He  not 
only  prepares  the  will  without  any  communication 
with  the  testator,  through  Pittis's  sole  agency,  but/^ 
when  prepared,  .he  delivers  it  to  Pittis  for  execu-* 
tion,  without  proposing  to  satisfy  himself'  as  to  the 
testatorls  capacity  and  volition,  either  in  person,  by 
an  agent  even,  in  whom  he  reposed  trust  and  confi- 
dence.    So  ignorant  however  are  the  parties  likely 
to  be  preseott,  considered,  of  the  proper  mode  of  con- 
ducting a  business  of  this  description,  that  I  can 
still  brace,  written  in  pencil  on  the  instrument,  so 
written,  I  most  presume,  in  the  solicitor's  office,  a 
direction  to  this  effi^ct— '^  Write  name  against  the 
seal.**     Now  the  Court  is  willing  to,  and  does  hope 
#lid  lielieve,  that  all  this  has  proceeded  from  a  mere 
¥»Qt.^f.4ue  caution  and  consideration  on  the  part 
of  the  solicitor— from  a  too  blind  confidence  in  the 
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19M.  integrity  of  his  client  Mr.  Pittis— That  confidence 
^^^  may  have  been  perfectly  well-founded — ^the  whole 
transaction  may  have  been  fair  throughout,  in  all 
its  parts— still  this  does  not  exonerate  from  blame 
the  solicitor,  with  whose  conduct  in  the  business  I 
must  express  myself  dissatisfied,  not,  most  undoobt- 
edly,  for  the  sake  of  giving  pain  to  this  individual, 
but  for  that  of  admonishing  professional  gentlemen 
generally f  that  where  instructions  for  a  will  are 
given  by  a  party  not  being  the  proposed  testator— 
h  fortiori  where  by  an  interested  party—it  is  their 
bounden  duty  to  satisfy  tliemselves  thoroughly,  either 
in  person,  or  by  the  instrumentality  of  some  confi- 
dential agent,  as  to  the  proposed  testator^s  volition 
and  capacity— or,  in  other  words,  that  the  instru- 
ment expresses  the  real  testamentary  intentions  of 
a  capable  testator— prior  to  its  being  executed,  dc 
factOy  as  a  will  at  all. 

Assuming  then  that,  for  some  or  other  inscrutable 
reasons,  the  will  of  1817  was  approved  of  by  the 
deceased— *that  it  was  executed  by  him  as  a  will, 
with  a  full  knowledge  of  its  contents,  and  with  a 
perfect  intention  to  give  it  efiect — still  it  is  a  most 
remarkable  circumstance,  that  the  sole  trace  of  any 
abandonment  of  the  will  of  1814  is  to  be  found  in 
the  insulated  act  of  the  will  1817.  I  call  it  an  in- 
sulated act ;  for,  abstract  the  transactions  of  a  single 
day,  the  4th  of  June,  1817,  out  of  the  history  of 
this  case,  and  there  is  not  a  vestige  of  any  dissatis- 
faction conceived  by  the  deceased  with  the  beqnests 
of  the  former  will,  of  any  intention  expressed  by 
him  to  adopt  the  provisions  of  the  latter  one.  The 
transaction  rests  wholly  upon  itself  for  support ;  it 
derives  none  from  any  thing  that  preceded ;  it  de- 
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rives  none  from  any  thing   that  ensued  upon  it.       1822. 
There  is  no  previous  declaration  as  of  intention  to       Term. 
make  the  will  of  1817 — there  is  no  subsequent  re- 
ference to,  or  recognition,  of  that  will,  when  it  is 
made— there  is  not  a  vestige  in  the  evidence  of  any 
diminished  affection  for  the  other  nieces— of  any 
increased  regard  for  Mrs.  Pittis— of  any  disgust  at 
the  conduct  of  Yesey,  towards  whom  I  have  always 
said  his  esteem  was  increasing  in  the  interval  be* 
tween  1813  and  1814 — of  any  restored  confidence 
in  Pittis  himself — his  confidence  in  whom,  as  I  have 
also  said,  was  decreasing  during  the  same  interval. 
The  change  of  disposition  is  wholly  unaccounted  for; 
consisting,  not  only  in  displacing  the  other  nieces, 
and  giving  all  to  Mrs.  Pittis,  but  in  the  re-substitu- 
tion ot  Pittis  for  How  as  an  executor ;  and  in  the 
withdrawing  of  a  part  of  his  testamentary  bounty 
fromVesey,  to  benefit  whom,  in  a  greater  degree, 
was  the  deceased's  principal  object  in  substituting  the 
Will  of  1814  for  that  of  1813 ;  whereas,  this  will  of 
1817,  phrfiorts  to  place  her  in  a  worse  situation  than 
Aat  m  which  she  stood  under  the  will  of  1813  itself. 
Subsequent  to  the  execution  of  the  instrument,  and 
its  delirery  to  Pittis,  not  only  no  allusion  to  its 
eiristence,  for  aught  that  appears,  is  ever  made  by 
*the  deceased;  but  there  is  nothing  in  the  conduct, 
^ber  of  the  deceased,  or  (which,  perhaps,  under 
the  circumstances,  is  full  as  remarkable)  of  Pittis^ 
fhmi  which  its  existence    can  be   fairly   inferred. 
'Pittis*s  condition  was  that  of  a  man  going  downp  as 
it  is  called,  iu  the  world ;  his  circumstances  were 
^dining,  not  possibly  from  any  fault  of  his  own, 
bai  from  the  burthen  of  a  large  family,   and  the 
pressure  of  various  untoward  incidents,  which  finally, 
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1822.       in  the  year  1819,  produced  his  emigration  to  Ame- 

J^larff      j^^3      It  js  jn  evidence,  that  the  deceased  neither 

v^^^^,-^      advised,  nor  approved  of  this  measure.     Is  it  in 

RoGBKs      evidence  that  he  endeavoured  to  prevail  with  Pittis 

BRowmwo     to  abandon  it,  by  reminding  him  of  this  vi^ill  ?     Was 

Fmu.      Pittis's  voyage  to  America  retarded  (prevented  if 

4Jertainly  was  not)  by  any  anticipation  of  the  great 

benefit  which  he  was  likely  to  derive   under  this 

will  at  the  death  of  the  deceased  ?     There  is  not  a 

tittle  in  the  evidence  from  which  any  thing  of  the 

sort  can  be  conjectured.     Subsequent,  therefore,  I 

repeat,  to  its   delivery  to  Pittis  on  the  day  of  its 

execution,  there  is  nothing  to  shew  that  either  the 

one  or  the  other  party,  either  in  word  or  in  deed, 

ever  alluded  to,    or  acted  as  upon,  this  will  of  1817, 

in  any  shape. 

Now,  under  all  these  circumstances,  where  is  the 
improbability  ?  (for  to  determine  this  alone  has  been 
my  object  in  considering  the  transaction) — ^What 
Is  there  to  render  it  incredible  ?  That  the  deceased 
should  revert  to  his  old  testamentary  dispositions 
expressed  in  the  will  of  1814,  and  abandon  those 
expressed  in  the  veill  of  1817,  giving  these  last 
credit,  that  is,  for  having  once  been  his  testamentaiy 
intentions.  As  for  the  deceased's  silence  with  re- 
spect to  this  will  of  1817,  and  every  thing  connected 
with  it,  when  about  to  execute  the  codicil  of  1820, 
this,  I  think,  may  be  accounted  for  in  various  ways. 
Possibly,  as  conjectured,  he  had  forgot  the  trans- 
action of  this  intermediate  will  altogether;  possibly, 
as  also  conjectured,  he  supposed  that  will  revoked 
by  Pittis*8  emigration  to  America;  possibly,  a  third 
conjecture  is  nearer  the  mark ;  namely,  that  he  was 
unwilling  to  disclose  to  How  that  he  had  ^ver  made^a 
will,  displacing  him  (How)  from  his  execntorsfaip— ^ 
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disinheriting  two  of  his  three  nieces — and  revoking       18tt. 
a  part  of  the  benefit  conferred  by  two  prior  wills  on      ''jwS 
his  hoose-keeper  Vesey .     The  whole  of  this  how-     v-^vw.  * 
ever  is  mere  conjectore,  in  which  it  is  useless  for     ^®"** 
the  Court  to  indulge  itself.    But  the  intire  history   Beowvivo 
of  this  case,  as  disclosed  in  the  evidence,  is  so  far      Pmii^ 
from  evincing  to  my  mind  the.  improbability  of  the 
deceased  doing  what,  probable  or  not,  the  lawde* 
tannines  him  to  ha^^e  actually  done,  that  I  conceive 
it  the  most  natural,  and  the  most  likely  step  for  the  ':  1 

deceased  to   have  taken,   when  his   attention  was 
definitively  called  to  the  subject  of  his  final  testa-  ' 
mentary  arrangements. 

Lastly,  the  parol  evidence  connected  with  the  ' 
immediatey^c/tim  of  the  codicil,  removes  any  doubts 
upon  tbis  head,  could  any  be  entertained  upon  other 
grounds;  Rayner  alone  (without  How)  proves,  that 
the  will  of  1814  alone,  not  that  of  1817,  was  in  the 
deceased^s  mind  at  the  time  of  his  executing  the 
codicil.  He  expressly  mentions  that  deceased^s  say- 
ing, that  "  it  was  to  give  Vesey  the  fuel-house,  to 
be  taken  over  to  the  cottage.*'  The  deceased  must 
in  this,  as  I  have  already  said,  have  referred  to  the 
will  of  1814.  But  Mr.  How  speaks  to  having  ac- 
taally  read  over  the  will  of  1814  to  the  deceased 
before  he  wrote  the  codicil ;  so  that  this  gentleman's 
deposition  (if  he  is  not  utterly  unworthy  of  credit) 
I'enders  it  as  manifest  upon  the  parol  evidence  as 
upon  the  acts  done,  that  the  testator  meant  this  co- 
dicil to  apply  to  the  will  of  1814. 

I  pronounce  therefore  for  that  will  in  conjunction 
with  the  codicil  as  prayed  by  Mrs.  Rogers  and  Mrs. 
Browning ;  but  I  am  not  of  opinion  that  this  is  a  case 
which  calls  forthe  condemnation  of  Mr.  Pittis  in  costs. 

d2 
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ith  Seuion. 


In  the  Goods  of  the  Right  Honorable  Lady  Eliza- 
beth Stanhope. 


(On  the  Admission  of  the  Alkgation.) 


If  ttet«M.  Judgment. 


SSiuSd^  law.  Sir  John  Nicholl. 
trntboTcflit,.  This  is  an  allegation  on  the  part  of  Lord  J<^ 
utoMit cui  Thynne,  the  executor,  propounding  the  will  of  Lady 
if*^^' MiSed  Eli^*^^^  Stanhope,  the  party  deceased  in  the  csoise. 
•MWipMH  I  am  of  opinion  that  the  facts  alleged*  if  proved  to 
tiwtetiAtor  the  utmost  feasible  extent,  would  not  justify  the 
SSSa^lL  Court  in  pronouncing  for  the  instrument  set  up. 
J^Jj^^j?^^^  The  paper  propounded,  on  the  face  of  it,  is  clearly 
^^<^2^^*^  .  invalid*     It  concludes,  '^  and  all  that  remains  of  my 

fortune,  after  the  payment  of  the  above  legfacies,  I 
.leave  to  Georgiana  Stanhope,  my  beloved  sister, 
making  it  however  my  particular  request,  that  a 
jewel,  having  belonged  to  me,  be  presented  to  these 
.  following  persons,  as  a  remembrance  or  token  of  my 
affection  for  them,  viz/'  Here  the  paper  ends— oo 
that  either  it  never  existed  in  a  finished  state,  or, 
if  it  did,  the  finishing  part,  contained  in  a  second 
sheet,  (for  the  concluding  words,  it  is  to  be  observed, 
occupy  the  bottom  line  of  the  fourth  side  of  a  sheet 
of  paper)  has  been  withdrawn,  and  is  presumed  to 
have  been  destroyed.     Now, 

As  an  unfinished  paper,  and  one  in  its  progress 
to  completion,  it  is  quite  evident  that  this  paper 
can  never  be  pronounced  for;  for  the  paper  bears 
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date  on  the  22d  day  of  November,  1818,  and  the       I88t* 
testatrix  only  departed  this  life  on  the  30th  of  Oc-       XmZ 
tober,  1821,  nearly  three  years  after  it  was  written :      >«^v^/ 
and  no  ground  whatever  is  laid  in  the  plea  for  its    ^^"J®"" 
completion  having  been  so  long  postponed  by  the         9. 
testatrix,  had  she  been  disposed  to  put  it  into  the 
shape,    and  to  invest  it  with  the  character,  of  a 
finished  instrument  at  alL    Added  to  this,  it  is  stated 
to  have  been  found  in  an  open  drawer,  thrown  aside 
among  loose  papers;  a  situation  in  which,  when  a 
-testamentary  paper  is  found,  it  carries  with  it,  pritnd 
facie  at  least,  a  presumption  of  abandonment. 

It  is  not  attempted  however  to  set  up  this  as  an 
unfinished  paper,  and  one  in  its  progress  to  com^ 
pletion;  but  as  a  finished  paper,  which  has  been 
cancelled,  sine  animo  revocandif  by  the  testatrix, 
under  an  erroneous  impression,  that  the  law  did  not 
permit  her,  as  a  minora  to  dispose  of  her  property 
by  will. 

Now  it  is  perfectly  true,  that,  in  legal  considera- 
tion, a  will  may  be  cancelled,  without  being  re- 
voked. The  cancelling,  itself,  is  an  equivocal  act, 
and,  in  order  to  operate  as  a  revocation,  must  be 
done  animo  revocandi.  A  will,  therefore,  cancelled 
through  accident,  or  by  mistake,  (as  in  the  instances 
put  by  Lord  Mansfield,  in  the  case  of  Burtenshaw 
V.  Gilbert  (a),  and  similar  ones)  is  not  revoked.  On 
the  same  principle  it  was  held,  by  Lord  Chancellor 
Cowper,  in  the  case  of  Onions  «?,  Tyrer  (6),  that 

(a)  Cowp.  615L  ^<  IncoMte  factum^  pro  mm  fyeto  habetur,^  it 
abo  the  express  doctrine  of  the  ciyil  law  upoa  this  very  sub- 
ject.   Vide  D.  28,  4.  J. 

(6)  1  P.  Wins.  345,  Reported  alio  3  Vem,  743,  aodj  Prfc 
€bmo.4S9. 
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cancelling  a  former  will,  on  a  presomption  that  a 
4atter,  devising  the  same  lands  to  the  same  usesy 
was  eifectiye,  which  latter ;will  however  proved  to 
be  void,  was  no  revocation  of  the  former,  so  ati  to  let 
in  the  heir. 

I  assent  therefore  to  the  general  legal  position, 
that  the  cancellation  of  a  will  does  not,  necessarily^ 
infer  any  intentional  abandonment  of  the  dispositions 
contained  in,  or,  consequently,  any  revocation  of 
it  At  the  same  time  it  is  obvious  that  this  is  the 
ordinary  inference,  deducible  from  every  act  of  can- 
celling. And  I  may  venture  to  lay  down,  that  in 
order  to  bar  its  application  to  any  particular  case  of 
cancelling,  two  Uiings  at  least  are  requisite :  first, 
it  must  be  proved  by  indisputable  evidence  that  the 
cancelled  paper  once  existed  as  ^finished  will :  se- 
condly, it  must  be  shewn,  by  evidence  equally  in- 
disputable, that  the  testator  adhered  to  it,  through- 
out, in  mind  and  intention,  notwithstanding  its 
cancellation.  In  the  absence  of  either  of  these  in- 
dispensable requisites,  the  ordinary  presumption  is 
tiiat  upon  which  a  Court  of  Probate  is  bound  to 
«ct.   ' 

It  remains  therefore  only  to  consider,  whether  the 
natter  of  this  allegation  is  such  as  to  afford  any 
reasonable  ground  of  belief,  that  evidence  of  the 
kind  described,  upon  these  two  points,  could  be  fur- 
nished in  the  present  case,  should  the  Court  suffer 
it  to  proceed  by  admitting  the  allegatiou. 

Now,  what  are  the  facts  stated  in  the  allegation, 
as  applicable  to  the  case  in  this  view  of  it  ?  The 
four  first  articles  of  the  allegation  plead,  in  sub- 
stance, only  the  Jinding  of  the  instrument,  in  the 
hand-writing  of  the  deceased,  after  her  death,  at  th^ 


PIIEROOA.T1VJ:    COURT   OF   CANTER3URr. 


«5 


bouse  of  her  grandmother,  Lady  Bathy  with  whom 
the  deceased  had  been  principally  resident,  in  Lower 
Gipsvenor  Street.  There  is  no  averment  even  of 
formal  execution ;  and  the  actual  execution  of  the 
instrument  is  so  pleaded,  as  negatives  the  supposi- 
tion, that  any  attempt  will,  or  can,  be  made  to  pro- 
duce other  evidence  in  support  of  it,  than  what 
results  from  a  declaration  of  the  deceased,  pleaded 
in  the  fifth  article  of  the  allegation,  upon  which  I 
proceed  to  advert. 

The  fifth  article  pleads  (in  substance)  that  in  the 
month  of  January,  1821,  the  deceased,  whilst  on  a 
visit  in  Derbyshire,  declared  to  her  ex-governess 
Madam  de  MontmoUin,  '^  that  she  had  made  her 
will;  and  that  the  same  would  be  found  in  her 
writing-box,  which  box  the  said  testatrix  then  had 
with  her."  And  upon  proof  of  this  declaration,  the 
Court  is  to  be  asked  to  infer  the  factum  of  the  will. 

Now,  supposing  this  declaration  to  be  proved,  in 
the  very  words  of  the  plea,  it  furnishes  no  proof 
whatever,  to  my  mind,  that  this  paper  ever  existed 
as  a  Jinished  will.    In  the  first  place,  the  expres- 
sion put  into  the  mouth  of  the  deceased,  that  **  she 
had  made  her  will,**  is  extremely  vague,  and  equi- 
vocal; and  is  just  as  likely  to  have  been  applied  by 
the  deceased,  a  young  lady  of  rank  in  her  minority, 
to  an  unfinished,  as  to  finished,  instrument.     But 
what  I  should  be  glad  to  know  is,  how  the  decla- 
ration, be  its  import  what  it  may,  could  be  pinned 
down  to  this  particular  paper.     I  mean,  what  proof 
could  be  furnished  that  the  deceased,  in  referring 
to  her  will  upon  the  occasion  in  question,  referred 
to  t/iis  identical  zcill.     The  deceased,  between  the 
years    1818  and   1821,  might   liave  made   another 
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1822.  ^ill  i  nay,  the  probability  is,  that  she  had  actually 
^^2!  done  so ;  for  Lord  John  Thy  one  states,  in  his  affi- 
\^^^  davit  of  scripts,  that  '^  he  (the  appearer)  has  been 
i^d  JoHM  informed,  since  the  death  of  the  deceased,  and  which 
information  he  believes  to  be  true,  that  she,  the  said 
deceased,  subsequent  to  the  making  and  writing  her 
said  will,'*  (i.  e.  the  paper  propounded  in  the  cause) 
made  some  further,  or  other,  will,  or  wrote  some 
paper  of  a  testamentary  nature;  but  of  the  contents, 
or  of  the  date,  of  such  paper,  the  appearer  has  no 
knowledge  or  information/'     But  to  proceed. 

The  article  goes  on  to  plead,  that  in  a  subsequent 
conversation  with  the  same  Madam  de  Montmollin, 
on  the  subject  of  her  will,  in  the  month  of  Septem- 
ber in  the  same  year,  when  the  testatrix  was  again 
upon  a  visit  in  Derbyshire,  she  the  testatrix  de- 
clared, that  being  nearly  of  age,  and  '^  having  a 
doubt  whether  her  will,  if  made  previous  to  her 
attaining  her  age  of  twenty-one  years,  would  be 
valid,  she  had  destroyed  it;"  and  added,  that, 
**  upon  attaining  her  age  of  twenty-one  years,  she 
would  make  another  will/'  And  it  is  upon  the  evi* 
dence  of  this  further  declaration,  that  the  Court  is 
to  be  required  to  infer  that  adherence  of  the  testa- 
trix to  the  cancelled  paper,  in  mind  and  intention, 
which  will  authorize  the  Court  to  give  it  the  sanc- 
tion of  its  probate. 

I  could  certainly  comply  with  no  such  requisition. 
In  the  first  place,  I  could  have  no  proof  that  this, 
any  more  than  the  former,  declaration,  referred  to 
this  identical  paper.  But,  secondly,  and  princi- 
pally, admitting  that  it  referred  to  it,  I  could  by 
no  means  collect,  from  the  declaration,  that  perfect 
adherence  of  the  testatrix  to  the  paper,  throughout. 
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to  every  part  of  it,  which  alone  could  justify  me 
in  departing  from  the  ordinary  presumption  of  aban- 
donment furnished  by  the  act  of  cancellation*  The 
reason  which  the  deceased  is  made  to  assign  for 
having  destroyed  the  paper— namely,  her  doubt  as 
tQ  its  validity — is  rather  a  singular  reason — admit* 
ting  it  however  to  have  been '  her  reason,  non  con^ 
itatf  that  it  was  her  only  one.  She  had  given  away, 
in  legacies,  more  than  the  amount  of  her  property  ; 
and  that  might  have  operated  with  her  as  a  reason 
for  destroying  it.  Allowing  it,  ex  hypothesis  to  be 
folly  proved,  that  the  deceased  intended  '<  to  make 
a  new  wiU'*— won  cons  tat  y  that  it  was  to  be  a  will 
of  precisely  the  same  tenor  and  effect  as  this,  pre- 
suming this  to  have  been  that  will  referred  to  by 
the  deceased,  as  the  one  which  she  had  destroyed. 
Any  person,  much  more  a  young  lady,  at  the  de- 
ceased^s  time  of  life,  may  be  supposed  to  have  va- 
ried, or  departed  altogether  from  testamentary  in- 
tentions once  held,  in  the  course  of  three  years, 
without  any  stretch  of  probability. 

With  this  impression  of  the  case  I  consult  the  in- 
terests of  all  parties,  in  staying  these  proceedings 
in  limine^  by  rejecting  the  allegation ;  holding  the 
facts  pleaded  insufficient  to  sustain  this  paper,  as 
Ahey  will  neither  show,  that  this  very  inslAiment 
ever  was  ^Jinished  will,  nor  that  it  was  cancelled 
by  the  deceased,  sine  animo  revocandi. 


Lord  JoHiff 
Thynnb 

Staxhops, 


Allegation  rejected. 
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PMbmteofm  MaKGARET  STEADMAN,  otherwise  Powell, 
S?c7i^r^  die<l  on  the  22d  of  March,  1820,  having  been,  for 
^Htt^a^  nearly  forty  years  preceding,  with  the  exception 
^^'HT^*  of  the  last  fifteen  months,  in  the  service  of  her 
^neotiyiiiTaUd  Grace  the  Dnchess  Dowager  of  Rutland.  At  the 
Binbtration  of  time  of  her  death  she  was  in  possession  of  personal 
eMi^^  to  property  to  the  value  of  about  1500/.,  accumulated 
t^MeiDimtft,  ^y  savings  from  monies  of  her  own  acquirement,  in 
Mtadiyhmd     the  Duchess  of  Rutland's   service;  which  monies, 

oMn  denied  . 

by  tiie  execo-  as  she  acquired  them,  the  deceased  had  been  in  the 

ftage,  in  Ire-  habit  of  investing  in  the  purchase  of  stock  in  the 

SptrSels**"  public  funds,  in  the  name  of  her  brother,  Mr.  George 

proredby  Steadman  (party  in  this  cause). 


#irtmMf«aiMi        The  deceased  left  behind  her  a  rejfularly  exe- 

evidence.    Its  o  ^ 

aiiegednuiuty,  cuted  will,  bearing  date  the  2d  of  October,  1819, 
its  eeieimtioo  ^^  which  will  she  described  herself,  as  **  Margaret 
fHMij^to  Steadman  (otherwise  Powell),  spinster;"  and  the 
be  not  proved,  ^m  \^  gQ  signed.      She  had  passed,  however,  for 

the  last  five-and-thirty  years  of  her  life,  by  the  name 
and  title  of  Mrs.  Powell ;  and  appears  to  have  consi- 
dered Jierself,  and  was  universally  reputed,  the  lawful 
wife  of  James  Powell,  (the  other  party  iu  the  cause) 
until  within  about  two  years  of  her  death.  From 
that  time  it  is  to  be  inferred  that  the  deceased  con- 
sidered herself  as  a  feme  sole,  in  consequence  of 
having  obtained  something  in  the  shape  of  a  legal  opi- 
nion, against  the  validity,  in  law,  of  a  marriage,  had 
under  the  circumstances  then  stated  by  her  to  have 
accompanied  her  marriage,  in  fact,  with  her  reputed 
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husband.     Under  this  impressiony  believing  herself      1822. 
at  liberty  to  dispose  of  her  property  by  will,  she       y^^*** 
made  and  executed  two  wills,  successively ;  the  first,      ^^^/'<w 
bearing  date  the  4th  of  May,  1818  j  the  second,  on    Stbadmaw, 
the  2d  of  February,  1819,  being  the  will  already     Powjcix, 
mentioned. 

Some  months  after  the  death  of  the  deceased,  on 
-probate  of  that  will  being  applied  for,  by  Steadman, 
as  one  of  her  executors,  a  caveat  against  the  same 
passing,  was  found  to  have  been  entered,  on  behalf 
•of  Powell,  alleging  him  to  be  the  lawful  husband  of 
the  deceased.  His  interest,  as  such,  being  denied  by 
the  executor,  was  propounded  in  an  allegation,  which 
pleaded  (in  substance)  that  the  parties  had  been* 
dnly  and  lawfully  married,  in  Dublin,  some  time  in 
the  latter  end  of  the  year  1786,  according  to  the 
rites  and  ceremonies  of  the  church  of  Ireland,  as 
by  law  established ;  together  with  cohabitation,  the 
birth  of  issue,  and  the  general  reputation  of  their 
being  husband  and  wife  from  that  time.  A  respon* 
nve  allegation  on  the  part  of  the  executor,  pleaded 
merely,  first,  the  statute  19  Geo.  2.  c.  13.  Irish,,  en-^ 
acting,  *^  that  every  marriage  celebrated  after  the 
Ist  of  May,  1746,  between  a  papist  and  any  person 
who  hath  been,  or  hath  professed  himself  to  be,  a 
protestant,  at  any  time  within  twelve  months  before 
sach  celebration  of  marriage,  or  between  two  pro- 
testants,  if  celebrated  by  a  popish  priest,  shall 
be  null  and  void,  to  all  intents  and  purposes,  with- 
out any  process,  judgment,  or  sentence  of  law 
whatsoever;'*  2dly,  that  Powell  and  the  deceased 
respectively  professed  themselves  to  be,  and  were, 
respectively,  at  the  time  in  question,  protestants; 
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isn.       Sdly,  that  their  pretended  marriage  in  quesdon^ 
^*2      ^^  celebrated  by  a  popish  priest, 
x^v'w  This  cause  was  argued,  and  stood  for  sentence, 

drvAiiMAv    upon  the  evidence  taken  in  support  of  the  factf 
PewBu*      stated  in  these  several  allegations. 

Judgment. 

Sir  John  Nichoi^l. 

This,  in  substance,  is  an  issue  purely  matri- 
monial, although  it  occurs  in  a  testamentary  suit. 
The  point  in  issue  is  simply,  whether  the  parfy 
deceased,  who  is  described,  and  who  describes  heiv 
self  as  Margaret  Steadman,  otherwise  Powell,  died 
Vl  feint  sole,  or  the  lawful  wife  of  James  Wakeford 
Powell.  In  the  former  event,  the  deceased  has 
died  testate,  and  probate  of  her  will  is  to  be  granted 
to  George  Steadman,  the  brother  of  the  deceasedt 
and  an  executor  named  in  her  will,  the  one  party 
in  this  cause.  As  a  married  woman,  it  is  not  sug- 
gested that  the  deceased  had  any  authority  to  make 
a  will—- consequently,  in  the  latter  event,  her  vrilt, 
so  styled,  is  a  mere  nullity,  and  the  administratioii 
of  her  effects  is  to  be  committed  and  granted  to 
Powell,  hcur  husband,  the  other  party  in  the  cause. 

The  interest  of  Powell,  the  alleged  husband,  has 
been  denied  generally ,  by  the  executor,  and  is  pro- 
pounded in  an  allegation  which  has  been  given  oa 
his  behalf  pleading  him  to  have  been  ^  duly  and 
lawfully  married  to  the  deceased  in  Dublin,  some- 
time in  the  latter  end  of  the  year  1786,  according  to 
the  rites  and  ceremonies  of  the  church  of  Ireland^-^ 
together  with  cohabitation,  birth  of  issue,  and  ge- 
neral reputation  from  that  time  downward.  An 
allegation  has  also  been  given,  on  the  part  of  the 
executor,  which  pleads,  first,  that  marriages  in  Ire- 
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kfid  between  papists  and  protestants,  cur  between       lett.  . 
iwo  protestants^   are  absolutely  null  and  void»   if      ^^^ 
celebrated  by  a  popish  priest,  under  an  Irish  act  of     v,#v^ 
parliament— secondly,  that  Powell  and  the  deceased    ^tiuomaw 
were  protestants  respectively  when  married,  as  pre-     ppv«jii4» 
tended,  and  were  married  by  a  popish  priest ;  and» 
-consequently,  that  such  their  pretended  marriage 
was  and  is  null  and  void  to  all  intents  and  purposesL 
Upon  the  face  of  the  pleas  and  proceedings,  two 
questions  present  themselves,  first,  whether  these 
iparties  were  married  at  all ;  secondly,  whether,  being 
Mf   they  were  lawfully  married~-a  pointy  indeed^ 
to  which  the  executors  general  negation  of  the  in- 
terest of  the  alleged  husband,  as  contained  in  the 
proceedings,  is  somewhat  narrowed  by  the  shape  of 
his  plea.     An  attentive  investigation,  however^  of 
t)f>th  questions,  is  due  to  the  justice  of  the  cause^ 
and  tpay  be  convenient,  for  a  reason  which  will  pre* 
8$ntly  appear,  that  the  Court  should  address  itself 
to  thes^^  questions  separately ;  and  first,  ua  to  the 

formfr.      . 
Th^  facts   and    circumstances  of  the    case,  as 

pieaidled  and  proved,  which  are  applicable  to  the 

^rst  of  these  questions,  are,  briefly,  as  follows :— - 

Mai^^aret  Steadman,  the  deceased,  was  an  attend* 

ant  upon  the  present  Duchess  Dowager  of  Rutland, 

and  accompanied  her  Grace  to  Ireland,  whither  she 

proceeded,  in  the  summer    of   1784,  to  join  her 

husband  the  late  Duke  of  Rutland,  then  in  Ireland, 

of  which  kingdom  he  had  been  recently  appointed 

Lord  Lieutenant.    Powell,  the  party  in  this  causa, 

was  at  that  time  in  the  service  of  General  Finch, 

one  of  his  Grace's  Aid-de-Camps,   and  living,  as 

such,  at  Dublin  Castle,  or  the  Phcenix  Lodge,  near 
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18M.       OaUin,  the  official  residences  of  the  Irish  Vice-Roy ; 
Aflorgf      SQ  timt  Powell  and  the  deceased,  pn  the  arrival  of 
the  latter  in  Ireland^  were  members^  in  a  manner^  of 


•rtADHAv  one  family.  In  the  summer  of  1786,  the  deceased 
-became  pregnant,  as  she  said,  and  as  it  was  '^  m- 
mouredf^  by  Powell— -on  becoming  acquainted  with 
which  pregnancy,  her  mistress,  the  Duchess,  re- 
fused to  continoQ  her  in  her  service,  unless  as  the 
(wife  of  PowelL  It  further  appears,  that  Dr.  Preston 
^then  or  soon  after  Bishop  of  Ferns),  at  that  time 
|irivate  secretary  to  the  Duke,  interested  himself  to 
.procure  a  marriage  between  the  deceased  and  Powell, 
4tf;  the  request  of  the  Duchess— «nd  caused  it  to  be 
intimated  to  the  latter,  through  Emerson,  a  fellow 
jiervant,  that  his  marriage  with  Steadman  was  ne- 
.oessary  to  either  of  the  two  keeping  their  places. 
.A  fact  of  marriage  between  the  parties,  to  say  the 
Jeast,  was  asserted  by  themselves,  and  was  generally 
understood  by  others,  to  have  taken  place  accord- 
ii^gly*  Nor  was  this  permitted  by  the  Duchess  to 
rest  upon  the  report  of  the  parties,  or  upon  general 
rumour  m^re/y— -an  instrument  purporting  to  be  a 
certificate  of  the  marriage  was  produced  to  the 
-Duchess  of  Rutland,  and  was  shewn  by  her  to  the 
Duke,  her  husband;  who,  being  satisfied  (as  it 
should  seem,  by  inspection  of  this  certificate),  that 
the  parties  were  really  married,  suffered  the  deceased 
to  retain  her  situation  in  his  wife's  service.  This 
certificsate  is  pleaded  to  have  been  lost  or  mislaid—- 
it  is  said,  by  the  Duchess  of  Rutland,  to  have  been 
,tom  or  destroyed,  as  she  understood,  on  the  occasion 
of  some  quarrel  between  the  parties.  It  is  further 
proved,  that,  from  and  after  that  time,  the  deceased 
was  constantly  addressed  by  the  name,  and  treated 
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as  the  wife  of  Powell — ^that  she  was  pennitted  by  1822. 
the  Duke  and  Duchess  to  lie  in  at  the  Phcenix  ^^ 
Lodge^  where  she  gave  birth  to  a  son,  who  was 
baptized  as  her  lawful  issue  by  Powell— that,  on  the 
return  of  the  Duchess  from  Ireland,  the  deceased 
accompanied  her,  still  as  her  attendant— -and  con« 
tinued  in  her  service,  uninterruptedly,  until  com-* 
pelled  to  relinquish  it  by  bodily  infirmity,  in  the 
month  of  January,  1819— that,  during  this  whole 
interval,  Powell,  and  the  deceased,  acknowledged 
each  other  as  husband  and  wife,  and  were  so  re« 
puted,  and  taken  by  all  who  knew  them— *that 
l^owell  was  under  the  necessity  of  living  much 
apart  from  the  deceased,  both  whilst  he  continued 
in  the  service  of  General  Finch,  and  when,  upon 
qaittihg  it,  he  became  a  king*s  messenger,  in  which 
capacity  he  was  occasionally  absent  in  foreign  parts; 
but  that  he  frequently  did,  and  was  permitted,  at  all 
times,  to  cohabit  with  the  deceased,  as  well  at  the 
several  residences  of  the  Duchess  of  Rutland,  spe- 
cified in  the  plea,  as  elsewhere — ^lastly,  that  the  de- 
ceased had  two  other  children,  the  issue  of  her  con- 
nection with  Powell,  born  in  this  country — one  (a 
daughter)  in  the  house  of  the  Duchess  of  Rutland, 
in  Arlington  Street — both  of  whom  were  constantly 
owned  and  acknowledged,  by  the  parties  themselves, 
to  be  their  lawful  issue ;  were  maintained  and  edri- 
cated  as  such  at  their  joint  expence ;  and  were 
constantly  reputed,  and  taken  for  such,  by  their 
friends,  relations,  and  acquaintance. 

Now  it  appears  to  me,  that  this  evidence  does 
sufficiently  establish  a  fact  of  marriage  between  the 
parties.  Its  foundation  is  not  the  mere  assertion  of 
the  parties,  together  with  contemporary  rumour  6r 
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18tt.       report,  although  these,   alone,  possibly,  under  tl 

^^      circumstances,  might  justify  the  Court  in  inferrii 

v^v^^      ^  fftct  of  marriage ;  but  a  certificate  of  marriage 

^vsAiwAv    at  the  time  produced,   plainly  satisfactory  to  tl 

?0w«vt      parties  who  suggested  the  marriage^— one,  at  leaf 

of  whom,  is  to  be  presumed  no  incompetent  jud( 

of  its  authenticity— to   omit  any  mention   of  tl 

Bishop    of  Ferns,  who  is  to  be  deemed,  in   son 

sort,  privy  to  the  transaction,  and  to  have  lent ; 

throughout,  the  sanction  of  his  countenance.     Th 

the  certificate  in   question  was  satisfactory  to  tl 

Duke  and  Duchess,  is  plainly  to  be  collected, 

well  from   the  positive  testimony  of  the  latter, 

from  their  suffering  the  deceased  to  continue  in  thi 

service,  and  even  to  give  birth  to  her  issue  ond 

their  roof— ^circumstances  which   can    only  be  s 

cribed  to  their  perfect  confidence  in  the  genuinenes 

at  least,  of  the  certificate,  not  to  say  in  the  ralidi 

of  the  marriage  purported  to  be  certified. 

The  absence  of  stricter  proof  of  a  fact  of  ma 
riage  in  the  suit  is,  in  my  judgment,  fairly  a 
counted  for,  by  the  time  and  place,  taken  conjun 
tively,  .when  and  where  the  marriage  was  had.  Tl 
locus  contractus  shews  that  such  stricter  proof  ma 
be  dispensed  with — the  lapse  of  time  suggests 
the  Court  the  peculiar  propriety  of  dispensing  wi 
it  in  the  present  instance. 

And,  first,  as,  in  Ireland,  marriages  may  be  hi 
without  any  celebration  in  facie  ecclesicB,  or  in  tl 
presence  of  witnesses,  it  would  be  unreasonable 
deny  that  a  marriage  had,  in  Ireland,  may 
proved  by  slenderer  evidence  than  is  requisite  to  t 
proof  of  a  marriage  celebrated  in  this  counti 
With  us,  too,  in  England,  subsequent  to  the  mi 
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riage  act,  the  proper,  not  to  say  the  sole,  evidence,       ib22. 
in  this  matter,  is  the  register-book — 'a  medium  of      -W/ary 
proof,    nrhich,    of  course,   is    excluded  where    the      v^v^ 
question  respects  the  factum  of  an  Irish  marriage,     Stbadman 
at  least  of  this  description.      The  general   matri-     Powell. 
monial  law  of  Ireland  is,  what  that  of  this  country- 
was  prior  to  the  marriage  act ;  and  as  marriages  in 
England  were  proveable  by  circumstantial  evidence 
prior  to  the  marriage  act,  marriages  in  Ireland,  I 
apprehend,   are  proveable  by  the   same  species  of 
cfyidence  at  this  day.     If  this  be  so,  a   marriage  of 
^omt  sort  is  proved  in  the  present  case  to  all  intents 
and  purposes — for  I  can  scarcely  figure  to  myself 
stronger  proof  of  a  fact  of  marriage  (at  this  distant 
period  from  the   time    of  its    celebration),  by  cir- 
cumstantial evidence,  than  is  to  be  collected  from 
the  depositions  taken  on  the  husband^s  plea. 

Upon  the  whole,  then,  I  incline  to  think  that 
sufficient  proof  is  furnished  of  a  fact  of  marriage — 
in  furnishing  which,  the  party  whose  interest  is 
denied,  has  discharged  himself  of  the  obligation 
which  the  law  imposes  upon  him.  The  next  ques- 
tion is,  whether  sufficient  proof  is  also  adduced  of 
the  alleged  nullity,  the  burthen  of  proving  which, 
I  am  of  opinion,  rests  with  the  adverse  party — the 
party  setting  it  up  in  plea. 

I  must  observe,  however,  in  the  first  place,  that 
all  presumption  is  in  favor  of  the  validity  of  the 
marriage,  the  marriage  itself  being  once  held  to  be 
proved.  And,  first,  the  presumption  of  law  is  clearly 
in  its  favour—"  semper  prcesumitur  PRO  matrix 
moniOf**  being  the  constant  legal  maxim  upon  these 
occasions.  It  has  been  said,  indeed,  that  this  being, 
at  best,  a  secret^  or   clandestine,  marriage,  is  not 

vol..  I.  E 
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1829.       entitled  to  dmt  presumption  in  its  favour;  ^nd  that 
^^'V      the  maxim  upon  which  it  is  claimed  for  it,   only 
N^v"^      operates  upon  marriages  regularly  celebrated.     To 
stbadman     this  position  I  cannot,  exactly,  accede.     The  cir- 
PowBLL.      cun^stances  under  which  the  marriage  was  had,  siigr 
gested  privacy  as  to  the  time  of  celebration — and. 
the  marriage,  so  far  as  respected  the  mere  time  of 
celebration,  certainly  was  a  secret  marriage.     But 
though  a  secret  marriage,  it  was  taiiked  by  no  cha* 
tacter  of  fraud— it  was  not  a  marriage  which  thQ 
policy  of  the  law  discountenanced^  or  one  which  it 
either  would  or  could  have  interfered  to  prohibit—* 
it  was  the  very  contrary  of  all  this.      I  am  of  opi- 
nion, therefore,  that  the  general  legal  presumption 
in  favor  of  this  marriage,  is  not  at  all  rebutted  by 
the  mere  circumstance  of  its  being  kept  intention- 
ally secret,  to  answer  a  special  purpose,  as  to  the 
precise  time  at  which  it  was  solemnized. 

Nor  is  the  general  presumption  of  law  the  only 
presumptiou  in  favor  of  the  validity  of  this  mar- 
riage. A  strong  presumption  in  its  favor  arises 
from  the  circumstances  under  which  it  was  had. 
All  parties  must  have  been  anxious  that  it  should  be 
validly  solemnized:  nor  can  any  groimd  be  sug- 
gested why^  when  a  marriage  between  Powell  and} 
the  deceased  was  once  determined  upon,  a  mode  of 
effeqting  it  should  have  been  resorted  to,  in  which 
its  own  nullity  was  internally  involved. 

Such,  however,  it  is  asserted,  to  have  actually 
been,  upon  the  ground  of  its  celebration  by  a  popish 
priest ;  so  that  it  becomes  necessary  to  state  and 
examine  the  evidence  upon  which  that  assertion 
rests. 

The  party  who  has  pleaded,  and  whot,  as  I  have 


PREROOATIVE   COURT   OF   CANTERBURY.  67 

jwt  said,  19  bound  to  prove  that  the  marriage  was      1822. 
celebrated  by  a  popish  priest^  has  produced  not  a      ^^^^ 
single  witness  in  support  of  that  part  of  his  plea.     \^^v^ 
The  proof  is  attempted  to  be  drawn  from  the  mouths    Stbadmak 
of  the  witnesses  examined  on  the   adverse  allega-     Powira^ 
tion,  who  are  argued  to  have  disproved  their  own 
case— with  what  success  it  remains  to  enquire. 

The  only  witnesses  from  whose  depositions  this 
inference  can  be  attempted  to  be  drawn,  are  Mr. 
Hamilton,  the  deceased's  solicitor,  and  her  Grace 
the  Duchess  of  Rutland. 

Mr.  Hamilton  deposes  to  having  been  sent  for  in 
the  month  of  April,  1819,  to  prepare  a  will  for  the 
deceased,  who  had  then  recently  quitted  the  service 
of  the  Duchess  of  Rutland,  and  vtras  in  lodgings  in 
Baker  Street.  In  the  course  of  giving  instructions 
for  this  will,  the  deceased  consulted  Mr.  Hamilton 
how  she  was  to  be  named,  or  described^  and  then 
stated  ''that  she  considered  her  name  Steadman, 
and  that  she  ought  to  be  described  as  Margaret 
Steadman— that  she  had  been  married  to  Mr.  Powell 
in  a  way  that  she  conceived  illegal— and  conse- 
quently that  she  deemed  such  her  marriage  a  mere 
nullity.**  On  this  gentleman,  with  a  view  to  the 
guidance  of  his  conduct  in  the  premises,  inquiring 
how  she  was  married,  the  deceased  replied  ''  that 
she  was  married  in  a  private  room,  by  an  old  man, 
whom  she  was  told  was  a  catholic  priest,  and  whom 
she  supposed  to  be  dead— and  that  he  had  given 
her  a  certificate,  but  which  Mr.  Powell  had  taken 
from  her,  and  destroyed."  This  witness  deposes 
precisely  to  the  same  effect,  in  answer  to  an  inter- 
rogatory administered  by  the  executor — adding  only, 
that  the  deceased,  on  the  said  occasion,  further  in- 

S  2 
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1822.       formed  him,  that  "  no  one  was  present  at  the  cere- 
-fi[*^ry      raony  of  marriage/'  and  that  "  the  Duchess,  with 
>^vi^/      whom  she  resided   (meaning*  the  Duchess   of  Rut- 
Stsadman     land,  but  whose  name  the  witness  had  forgot),  wished 
Powell,      them  (that  is,  the  deceased  and  Powell)  to  be  mar- 
ried again  in  a  protestant  church/' 

The  parts  of  the  Duchess  of  Rutland's  evidence 
relied  on  by  the  counsel  for  the  executor  are,  briefly, 
the  following : 

To  the  2d  interrogatory  the  respondent  answers 
(nearly  in  the  language  of  every  other  witness  in- 
terrogated), that  she  **  cannot  take  upon  herself  to 
depose,  from  her  own  knowledge,  that  any  marriage 
was  ever  actually  solemnized  between  Steadman  and 
Powell,  but  that  she  believes  such  to  have  taken 
place."  This  respondent  states  her  own  particular 
grounds  of  belief  to  be,  "  the  deceased  having  pro- 
duced a  certificate  that  such  marriage  had  been 
solemnized,  which  she,  the  respondent,  had  in  her 
possession,  and  shewed  to  the  Duke  her  husband  ; 
at  the  same  time  she  cannot  undertake  to  depose 
when,  or  where  the  said  marriage  was  had,  nor  who 
was  or  were  present,  nor  what  was  the  name  of  the 
person  by  whom  such  marriage  was  solemnized ; 
nor  can  she  say  whether  he  were  a  minister,  in  holy 
orders^  of  the  church  of  Ireland,  or  a  Roman  Ca- 
tholic priest ;"  but  she  adds,  that  "  from  every  thing 
told  her  by  Steadman,  at  and  about  the  time  of  the 
said  marriage^  she  believes  that  it  was  celebrated 
by  a  Roman  Catholic  priest." 

To  the  3d  and  4th  interrogatories  the  respondent's 
answers  are  precisely  similar. 

To  the  5th  slie  deposes,  "  that  she  thinks  Dr. 
Preston  (who  was  private  secretary  to  the   Duke, 
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and  who  appears  from  her  Grace's  deposition  in       1B22. 
chief^  and  that  of  several  of  the  other  witnesses,  to      ^*^'^ 
have  hiterested  himself  in  procuring  a  marriage  be-      v.^s^'^/ 
tween  these  parties)  did  advise  the  said  parties  to   IStbadmaji 
he  re-married  in  England."     It  is  only  from  her  so     Powell. 
thinking  that  the  respondent  can  account  for  a  be- 
liefy  which  she  admits  herself  to  have  entertained, 
'*  that  the  said  parties  were  subsequently  re-married 
in  this  country,  on  their  return  from  Ireland." ' 

To  the  6th  interrogatory  she  isays,  that  **  the  cer- 
tificate of  marriage  was,  as  she  believes,  given  by 
a  Roman  Catholic  priest,  being,  as  she  apprehends, 
the  same  person  who  married  the  parties/' 

Now  this  being,  as  it  is,  the  only  ev^^ence  against 
the  validity  of  the  marriage,  it  does  not  appear  to 
nie  sufficient,  either  in  kind  or  degree,  either  in 
nature  or  amount,  to  establish  the  nullity  contended 
for. 

And  first  as  to  its  nature,  and  the  source  from 
which  it  is  derived.  And  here,  in  the  first  place,  it 
is  evident  that  the  whole^  be  it  what  it  may,  is 
founded  upon  the  mere  averment  of  the  deceased 
herself^  whose  doubts  (entertained  or  expressed)  of 
the  validity  of  her  marriage,  after  an  acquiescence 
of  five  and  thirty  years,  are  so  intimately  connected 
with  her  wishes  to  dispose  of  her  property  by  will, 
that  it  is  next  to  impossible  not  to  suspect  that  the 
latter  may  alone  have  suggested  the  former.  It 
should  even  seem  that  these  scruples  were  scarcely 
indulged,  in  earnest,  until  certain  schemes  of  the  de- 
ceased for  procuring,  from  Powell,  a  release  of  his 
claims  upon  her  acquisitions  in  the  Rutland  family, 
had  failed.  In  a  letter  which  is  exhibited  in  the 
cause  from  Smithy  a  whiter  of  the  deceased,  evidently 
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1822.  written  with  the  coBCumnce  of  the  deceased^  to 
-y^^  Powell,  she  writes,  **  She  (the  deceased)  further 
requested  me  to  ask  you  if  you  would  execute  a  deed 
of  settlement  on  herself  of  the  property  she  pos- 
PowBxx.  sesses,  so  that  she  may  be  enabled  to  dispose  of  it 
in  any  way  which  will  be  most  advantageous  to  her 
preseut  interest,  as  a  married  woman  is  very  un- 
pleasantly fettered  in  that  respect."  This  letter  is 
dated  on  the  0th  of  January,  1819.  The  same  is  to 
be  collected  from  the  following  expressions  in  a 
letter,  also  exhibited  in  the  cause,  from  the  Duchess 
of  Rutland  to  the  deceased,  in  answer,  it  should 
seem,  to  one  from  her,  requesting  her  Grace's  in«* 
terference  with  Powell  on  the  subject  of  his  leaving 
her  the  uninterrupted  enjoyment  and  disposal  of  her 
property.  She  says,  **I  don't  know  what  to  say 
about  writing  to  Mr.  Powell,  and  indeed  I  don't 
clearly  understand  what  you  wish  me  to  say  to  him. 
I  certainly  think  he  has  no  right  to  take  your  mo- 
ney ;  but  fear,  that  if  he  was  to  refer  it  to  the  law 
he  would  have  a  right ;  and  I  do  not  know  how  he 
could  be  told  that  your  marriage  would  not  hold 
good  here."  Again,  **  1  think  your  brother  has  men- 
tioned to  me  that  Powell  bad  torn  the  certificate} 
if  so,  we  might  venture  to  tell  him  that  he  could 
not  claim  your  property ;  but  then  your  daughter 
would  be  illegitimate ;  therefore,  I  think  that  you 
had  better  consult  your  brother  before  I  write  tp 
Powell.  PowelFs  answer  probably  would  be,  that 
as  you  have  refused  his  ofier  to  live  with  him,  he 
thinks  he  has  a  right  to  your  money.  I  hope  and 
trust  it  is  not  so ;  but  fear  much,  that  whatever  a  wife 
has  is  her  husband's/'  Again,  **  1  really  quite  dislike 
writing  to  him  (Powell),  as  I  could  use  no  argument 
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of  any  weighty  inAeas  it  ii^  by  urging,  that,  as  all  1822. 
yen*  little  propfeirty  wis  iteqtiifed  by  yotir  own  exer-  5!ff^ 
ttonift  ih  my  sernce,  he  ougiit  to  permit  y^u.  to  enjoy 
it  in  peace ;  the  more  especially,  as  yoii  had  neV^ 
bieen  any  expence  to  hitai;  Perhaps  ihctt  mtiy  be  **o'^«*' 
what  you  wish  me  to  say  ;  let  the  know ;  btit  coiisnlt 
yom*  ira/Aer^bout  it,  &c."  All  this  ib  jferfectly  jQst 
and  reasonable ;  but  how  is  it  cottipatible  with  the 
writer's  linh  conviction,  or  even  siticfere  belief,  HI 
that  timCf  that  the  marriage  was  a  nullity  ?  Mui^t 
not  i^he,  in  that  cas)e,  almost  necessarily^  h^ve  tiak'eii 
higheir  ground  ?  This  lettet*,  I  should  observe,  ap- 
pears to  have  been  written  in  the  October  of  1819. 
It  is  certaiiily  trae,  that  expressions  occur  ih  this  very 
letter  from  which  an  inference  may  be  drawn  of  he!t 
Grace  having  entertained  a  belief,  alt  atong^  that  the 
ceremony  of  marriage  was  performed,  aild  the  cer- 
tificate granted,  by  a  popish  priest,  tt  is  dlso  trilb' 
that  she  has  deposed,  in  her  answers  to  the  2d  inter<- 
rogatory,  already  recited,  to  he)*  having  entertdin- 
ed  that  belief  in  consequence  of  what  was  told  hbr 
by  the  deceased,  recentifactOf  or  at  the  time  of  tht 
marriage.  But  is  it  quite  impossible  that  this  wit- 
taess,  deposing,  most  unqnestionably,  accdrding  i6 
her  then  present  impression  and  belief,  but  aftfer  A 
considerable  interval,  may  have  confounded  what 
was  ooihmnnicated  to  her  by  the  deceased,  at  and 
about  the  time  of  the  marriage,  with  other  sugges- 
tions from  the  same  quarter,  at  a  much  later  period  ? 
when  it  should  seem  that  the  enjoyment  of  her  ][>rO- 
petty,  with  all  its  incidents,  and  the  jus  dispofietidlf 
ds  one  of  thdn,  was  so  paramoxmt  an  object  with 
the  deceased,  that  provided  she  attained  the  end,  she 
^as  not  very  scrupulous  about  the  means.     This,  at 
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1822.       l^ast,  is  the  only  way  in  which  I  can  account  for 
^^^      some  apparent  discrepancies  in  the  evidence  of  this 
\^^^      witness.     The  hypothesis  to  which  I  have  ventured 
8TIADM4JI    to  resort  solves  the  whole  difficulty. 
Powsix.  So  much  as  to  the  kind  of  evidence  adduced,  and 

the  source  from  which  it  is  derived ;  next,  as  to  its 
scantiness  in  point  of  amount.  For  what,  in  truth, 
does  it  amount  to  ?  Why,  to  little  more  than  evi- 
dence of  the  deceased  having  assured  Mr.  Hamilton 
(not  that  she  had  been  married  by  a  popish  priest—^ 
for  she  did  not  venture  to  go  that  length— but 
merely)  that  she,  the  deceased,  had  been  told  that 
she  was  married  by  a  popish  priest — without  any  spe- 
cification of  when,  where,  and  by  whom  told  j  with-r 
out  one,  in  brief,  of  the  numerous  requisites  to  stamp 
upon  the  communication  a  character  of  authenticity. 
She  might  be  so  told,  and  yet,  very  possibly,  the 
fact  be  otherwise ;  at  all  events  it  is  not  to  be  con- 
tended that  her  being  told  so,  is  proof  that  it  was  the 
fact.  In  limiting  the  evidence  in  favor  of  the  exe- 
cutor to  the  deposition  of  Mr.  Hamilton,  I  must  not 
be  supposed  to  have  forgotten  that  of  the  Duchess  of 
Rutland.  I  do  so,  as  being  of  opinion,  that  her 
Crrace's  deposition,  taken  as  a  whole^  furnishes  no 
inference  whatever  against  the  force  and  eifect  of 
this  marriage. 

Lastly,  the  improbability  that  a  popish  priest 
would  have  married  these  parties  in  the  face  of  a 
sentence  of  capital  felony  (a),  is  a  circumstance  not 
wholly  to  be  left  out  of  the  account.  Is  it  likely,  at 
any  rate,  that  a  priest  of  that  communion  would 
have  risked  incurring  that  sentence  for  any  requital 

(a)  Vide  12  Geo.  1.  Ir.  c.  3.  s.  1.  Sec  however  17  &  18 
QtQ.  3.  Ir.  e.  9.  8. 1. 
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which  these  parties  can  be  supposed  to  have  had       1823. 
either  the  inclination  or  the  means  to  offer  ?     Some-       ^^^ 
thing  was  said,  in  the  argument,  indeed,  as  to  the      v^^v^ 
statute  imposing  this  penalty  being  obsolete,  or  a     Steadmav 
dead  letter,  and  never  acted  upon.     But  I  really  do      Poweu. 
not  know  how  the  Court  can  presume  all  this ;  cer- 
tainly not,  how  it  can  venture  to  found  its  judgment 
on  any  such  presumption.     Obsolete  the  statute  (a) 
could  hardly  be  j   for  little  more  than  sixty  years 
had  then  elapsed  from  the  time   of  its  enactment. 
It  was  urged  again,  however,  that  ministers  of  the 
church  of   Ireland  are  punishable  for  celebrating 
irregular  marriages ;  so  that  a  penalty  was  incurred 
by  a  priest  of  whichever  communion  this   marriage 
was  celebrated,  it  being  at  best  an  irregular  mar- 
riage, though  a  valid  one,  if  celebrated  by  any  other 
than  a  popish  priest.     This  is  a  specious  answer  to 
the  objection  of  improbability ;  but  the  vast  disparity 
of  penalty  in  the  two  cases — in  the  one,  a  sentence 
of  capital  felony,  in   the  other,   a  mere  subjection 
to  ecclesiastical  censures — deprives  it  of  any  great 
weight  in  my  judgment.     Ministers  in  this  country 
were  liable  both  to  ecclesiastical  censures  (Jb)  and  to 
pecuniary  forfeitures  (c),  for  celebrating  clandestine 
marriages  prior  to,  and  independent  of,  the  marriage 
act;  yet  it  is  well  known,  that  parties  here,  who 
were  desirous  of  being  married  clandestinely  ante- 
rior to  that  act,  were  seldom  put  to  any  difficulty 
for  lack   of  a  minister,  in  spite  of  these  penalties 
and  forfeitures.     It  is  probable  that  equal  facilities 

(a)  Stat.  12  Geo.  1.  Ir.  c.  3.  s.  1. 

(b)  Canon,  62. 

(c)  9  4fc  7  W,  c.  6.    7  &  B  W.  c.  35.    10  Ann.  c.  19, 
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in  this  kind  are  afforded  to  parties  in  Ireland  at  the 
present  day. 

Upon  all  these  several  considerations  I  pronounce 
Cor  Mr.  Powell's  interest;  and,  consequently^  that 
he  is  entitled  to  the  adminLstration  of  the  deceased^s 
efiects  as  a  husband,  whose  wife,  the  deceased,  is 
dead  intestate  in  law. 
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Scrub Y  and  Finch  t;.  Fordham  and  Others. 

Judgment. 

Sir  John  Nicholl. 

The  party  deceased  in  this  cause  is  John  Trigg, 
late  of  Melburn  Bury,  in  the  county  of  Cambridge, 
who  died  on  the  6th  May,  1821.  He  died  a  bache- 
lor, without  father,  leaving  behind  him  a  mother,  a 
sister,  by  the  whole  blood,  and  two  sisters  and  a 
brother,  by  the  half  blood ;  and  was  possessed  of 
property,  amounting,  at  the  time  of  his  death,  to 
between  sixteen  and  twenty  thousand  pounds. 

The  testamentary  papers  before  the  Court  are 
paper  B,  the  original  draft  of  a  will ;  and  paper  A, 
a  will  or  testament  itself.  This  latter  instrument  is 
pleaded,  and  proved,  to  have  been  drawn  up  from 
the  former,  and  was  executed  by  the  deceased,  in 
the  presence  of  three  witnesses,  with  the  usual  for- 
malities, on  the  6th  day  of  June,  1818.  He  ap- 
points in  it  seven  executors,  amongst  whom  are 
Thomas  Scruby  and  Charles  Finch,  the  parties  now 
propounding  the  instrument,  as  it  existed  in  its 
original  state,  and  at  the  time  of  its  execution. 
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For  its  present  plight  and  condition,  (in  which  it  1822. 
WM  left  by  the  deceased)  are  as  follows :— A  part  ^!^^ 
of  die  last  line  of  the  fourth  sheet,  and  a  part  of 


the  first  line  of  the  fifth  ^eet,  is  obliterated  with      Scbobt 

anri 

ink;  and  the  upper  part  of  this  same  fifth  sheet.       Finch 
down  to  the  tenth  line,   is  also  torn,   or  gnaWn,     fordhah 
or  otherwise  defaced.     It  is  pleaded,  and  prored,    •n*^*^"* 
that  the  passage  obliterated  with  ink  ran  as  follows : 
**  Unto  Mr.  Thomas  Scruby,  of  Melboum,  the  sum 
of  500/.  ;*'    and  that    the    several  bequests  in  the 
upper  part  of  the  fifth  sheet,  down  to  the  tenth  line, 
were—**  Unto  William  Mortlock,  Esq.  of  Meldreth, 
the   sum  of  500/. ;    unto  Mr.  William   Scruby,  of 
Malton,  the  sum  of  500/. ;  unto  Mr.  William  Wedd, 
of  Foulmire,  the  sum  of  500/. ;  unto  Mr.  William 
Nash,    of  Royston,  the   sum  of  500/. ;    unto  Mr. 
Charles  Finch,   sen.    of  Cambridge,  the    sum    of 
600/. ;   unto  Mr.  Thomas  Newbury,  of  Melboum, 
the  sum   of  200/. ;  unto  Mr.  Richard  Beaumont,  of 
Whaddon,  the  sum  of  100/. ;  and  unto  Mr.  Joseph 
Dickson,  of  Littington,  the  sum  of  100/.'* 

The  execution  of  the  will  itself,  and  the  capacity 
of  the  deceased  at  the  time  of  execution,  are  ad- 
mitted on  all  hands.  It  is  proved  to  have  been 
prepared  with  great  deliberation  :  the  bequests  con- 
tained in  it  were  canvassed,  in  repeated  interviewsy 
between  the  deceased  and  his  solicitor,  Mr.  Wedd, 
of  Royston,  who  drew  it  up ;  and  the  draft  was 
settled  by  counsel  prior  to  its  engrossment  for  exe^ 
cation.  In  substance,  it  provides  for  the  sister  by 
the  whole  blood,  and  her  family,  the  more  liberally, 
it  should  seem,  through  Mr.  Wedd's  good  offices ; 
it  bequeaths  legacies  to  several  friends  and  relations, 
eleven  in  number ;  and  it  disposes  of  the  rest,  and 
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residae,  comprising  a  large  proportion  of  the  whole 
property,  to  charitable  uses. 

To  this  disposition  of  his  affairs  the  deceased 
adhered  for  nearly  three  years,  and  up  to  the  time 
of  his  death  ;  unless  any  thing  to  the  contrary  is  to 
be  collected  from  the  present  plight  and  condition 
of  his  will.  It  is  contended,  however,  that  nothing 
to  the  contrary  is  to  be  so  collected.  For  the  case 
set  up  is,  that  the  instrument  was  so,  in  part,  at 
least  f  apparent  It/,  cancelled  by  the  testator,  whilst 
he  was  of  unsound  mind,  memory,  and  understand- 
ing. And  the  Court  is  prayed  to  decree  probate  of 
the  instrument,  as  it  originally  stood  ;  supplying 
the  blanks  caused  by  these  apparent  cancellations, 
from  paper  B,  the  admitted  draft  of  the  in- 
strument. 

It  appears,  that  the  deceased  and  his  family  were 
not  upon  the  most  amicable  terms.  Ilis  father  died 
when  he  was  an  infant ;  his  mother  married  again, 
and  had  a  second  family.  The  mother,  as  adminis- 
tratrix of  the  father,  took  possession  of  a  leasehold 
estate,  of  considerable  value,  for  herself  and  her 
children,  which  was  occupied  and  farmed,  for  a 
series  of  years,  by  her  second  husband.  On  the 
dece;ised  becoming  of  age,  in  the  month  of  March, 
1812,  differences  arose,  as  respecting  that  estate ; 
which,  being  referred  to  arbitration,  produced  an 
award,  giving  the  deceased  possession  of  the  estate, 
upon  certain  conditions.  A  bill  in  Chancery  was 
filed  by  the  one  party  to  set  aside  this  award ;  and 
steps  were  taken  in  the  Court  of  King's  Bench,  by 
the  other,  to  enforce  submission  to  it.  It  is  true 
that,  in  this  stage  of  the  business,  a  compromise  was 
^ffcjcted,  through  the  interference  of  mutual  friends 
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to  the  parties,  but  it  is  in  eyidence,  that  the  de-       1833. 
crftoedy   from  this  period,  never  cordially  forgave       j^^ 
^  the  Fordhams ;'*  and  that  his  father,  and  brother-      wv«^ 
in*law    (the  husband   of  his   sister  by  the   whole      ^^^^ 
blood)  both  named  Fordham,  were  the  objects  of      Vntcn 
his  particular  disaffection.    I  have  already  said,  that     ford'ham 
diis  sister  was  indebted  to  Mr.  Wedd's  interposition 
for   partaking  so  largely  of  the   deceased's  testa- 
mentary bounty.     Slie,  it  is,  and  her  husband,  who 
oppose  the  will,  as  propounded^  it  being  their  in- 
terest, under  the  will,  that  it  shall  be  pronounced  for 
in  its  present  plight,  rather  than  in  its  original  state. 
An  appearance  has  also  been  given,  indeed,  for  the 
next  of  kin,  praying  an  intestacy ;  but  their  oppo- 
sition may  be  taken  as,  virtually ^  abandoned. 

At  the  time  when  this  will  was  made  and  exe- 
cuted, there  is  no  reason  to  suspect  the  testator  of 
any  intention  to  marry.     But  it  seems  that,  for  some 
months  prior  to  his  decease,  he  had  paid  his  ad- 
dresses to  the  daughter  of  a  friend,  and  neighbour, 
who  had  consented  to  be  married  to  him,  with  the 
perfect  sanction    and  approbation   of   her  family. 
Now  this  circumstance  has  been  taken  hold  of  by  the 
counsel  against  the  will,  as  propounded^  as  laying 
a  foundation  for  those  mutilations  apparent  on  the 
face  of  it,  for  the  validity  of  which  they  would  con- 
tend.    But  in  order  to  determine  the  force  of  this 
argument,    it  is  requisite    to   consider  what  these 
mutilations,   in  themselves,  •  import  j    or,    in   other 
Words,  what  would  be  their  effect,  supposing  the 
Court  should  incline  to  pronounce  for  them,  as  being 
of  opinion  that  the  testator  was  perfectly  sane,  and 
rational,  at  the  time  of  their  being  made.   For,  if  it 
should  appear  that  these  cancellations,  at  most,  could 
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182S.      operate  merely  as  revocations  of  particular  legacien^ 
and  not  as  a  revocation  of  the  whole  will,  it  dm^ 
poses,  at  once,  of  the  argiunent  for  the  probability^ 
ScavBT      ^  priori^  of  the  deceased's  being  induced  to  make 

Vincm      tbam,  from  this  circumstance  of  his  contemplated 

Bqi^kam    marriage.     By  the  result  of  this  enquiry^  will,  also» 

be  determined^  the  propriety,  on   the  contrary,  of 

the  parties  in  distribution,  ceasing  to  contend  for  aa 

intestacy. 

Now,  as  with  respect  to  this  part  of  the  case,  I 
am  of  opinion  that,  on  the  face  of  the  instrument 
itself,  this  obliteration,  and  tearing,  could,  at  most^ 
effect  a  partial  only,  and  not  a  total,  revocation  of 
the  instrument.  Questions  of  revocation  are  mere 
questions  of  intention — all  which  rests  with  the 
Court,  in  respect  of  them,  is,  to  put  a  rational 
construction  upon  the  act  of  revocation.  If  a  tes- 
tator tear  off,  or  efface,  his  seal,  and  signature,  at 
the  end  of  a  will,  the  Court  will  infer  an  intention  to 
revoke  the  whole  will ;  this  being  the  ordinary  mode 
of  performing  that  operation.  If  a  testator,  on  the 
other  hand,  obliterates  a  particular  clause,  this,  on 
the  same  principle,  operates  only  as  a  revocation 
pro  t  ant  Of  or,  of  that  particular  clause  {a).  So, 
again,  if  part  of  one  sheet  of  a  will,  consisting  of 
several  sheets,  be  torn  off,  or  cut  through,  the  other 
sheets,  together  with  the  signature,  attestation,  and 
so  forth,  remaining  in  their  original  state,  this  would 

(a)  This  also  was  the  doctrine  of  the  ci?il  law.  Vide  D. 
28.  4.  3.  Mantica  says,  "  Ita  demum  pnssumitur  testamenimm 
canceUatum^  favore  venientium  ab  intestato,  quando  testator  can- 
etllavit  vel  tuduxit  totum  testamentum.  Qvod  si  testator  solvm 
cancellaverit  testamentum  in  aliqua  parte,  in  aliis  partibms  mm 
cancellatis,  firmum  manct:'  De  Conj.  UU.  Vol.  1.  xii.  tit^  1. 
No.  31. 
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qffy  revoke  the  part  actuaUy  so  cut,  or  torn;  and 
wwld  not  enure  to  a  revocation  of  the  whole  will. 
Wketh^ty  indeed^  any  person  in  his  senses,  under 
ordinary  circumstances,  would  resort  to  this  mode, 
of  partial  revocation,  is  another  question;  but  if  he 
did,  or  must  be  presumed  so  to  have  done,  I  am  o£ 
opinion,  that  the  effect  could  be  only  that  last  de- 
scribed* Now  these  considerations,  I  s^prehend, 
dispose  of  the  whole  argument  against  the  will,  as 
propoundedf  built  upon  the  deceased's  intention  to 
have  been  married.  His  intention  to  marry  might 
be  gpround  for  revoking  his  whole  will,  as  pre- 
paratory to  a  new  disposition  of  his  property,  al- 
together ;  but  it  could  be  no  reason  for  cancelling 
particular  legacies;  Uie  whole  effect  of  this  last 
operation  being  to  swell  the  residue,  which,  as  well 
as  specific  sums  to  a  large  amount,  stands  be- 
queathed, as  I  have  already  said,  to  charitable 
mieii.  The  same  considerations,  by  the  way,  also 
evince,  that  the  parties  in  distribution  could  not  jiave 
contended,  effectually,  for  an  intestacy. 

The  history  of  the  deceased,  as  spoken  to  by  the 
witnesses,  is  peculiar,  and  affecting.  He  is  de- 
scribed as  '^  a  very  clever,  sensible,  young  man, 
quick  and  keen  in  business,  of  a  lively  and  cheerful 
disposition,  but  rather  irritable.**  This  is  said  to 
have  been  his  <<  general  character,"  and  it  con- 
tinued to  be,  for  any  thing  that  appears  in  evidence 
to  the  contrary,  till  within  a  few  days  of  his  de- 
cease. On  the  Monday  (30th  April)  preceding 
that  event,  he  is  describe  by  Mr.  Wedd,  upon 
whom  he  had  called,  at  Royston,  as  ^<  transacting 
business  correctly;"  but  as  evidently  labouring 
uuder  **  a  great  dejection  of  spirits ;"  and,  in  par- 
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1822.       ticular,  as  impressed  with  a  notion,  for  which  thi»4P* 
Bilary      jQgg  jjqj  geem  to  have  been  the  slisrhtest  foundatioiu 
that  his  intended  match  with  Miss  H.  was  '<  off. 


^^tmd^  as  he  expressed  it ;  or  would  never  take  place.  On 
FmcH  Wednesday,  the  2d  of  May,  the  deceased  was  visited 
FoRDHAx  by  Mr.  Mortiock ;  and  on  Thursday,  the  3d  of 
May,  at  his  own  express  desire,  by  Mr.  Wedd; 
and  the  depositions  of  these  gentlemen  render  it 
obvious  that  his  disorder,  in  this  interval,  was  still 
gaining  ground.  They  represent  him,  on  those 
days,  as  buried  in  gloom  and  despondency,  and 
visited  with  a  number  of  fancies,  the  mere  offspring 
of  that  malady,  with  the  seeds  of  which  he  was 
obviously  impregnated  on  the  preceding  Monday. 
He  still  insisted  that  his  match  with  Miss  H.  was 
^  off,"  assigning  as  the  reason  for  it,  when  urged, 
one  which  could  not  be  true ;  he  complained,  that 
^*  all  his  friends  turned  their  backs  upon  him,  and 
could  have  nothing  to  say  to  him;"  he  said,  that  a 
mere  common  place  letter  which  he  had  received, 
in  answer  to  one  enquiring  the  character  of  a  bailiff, 
was  "  ironical,"  and  meant  to  "  banter  him  j"  and 
that  he  had  been  betrayed  by  the  parishioners  of 
Melbourn,  at  a  parish  meeting,  into  "  signing  a 
paper,  by  which  he  was  ruined."  These  and  similar 
notions,  which  haunted  the  deceased's  imagination, 
had  no  foundation  whatever  but  in  his  own  dis^ 
tempered  fancy. 

It  is  not  my  intention  to  pursue  this  melancholy 
history  in  detail.  It  is  sufficient  to  state  that  the 
deceased  became  rapidly  worse — ^and,  that  during 
the  last  three  days,  at  least,  of  his  existence,  he 
was  decidedly  lunatic.  In  the  course  of  Sunday, 
the  6th  of  May,  towards  midnight,  he  escaped  from 
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tfte  persons  about  him,  by  leaping  from  a  window 
of  some  height,  into  the  garden  of  his  house ;  and 
was  suffocated  in  a  pool  or  pond  of  shallow  water, 
contig^us  to  the  garden,  into  which  he  either 
threw  himself,  or  accidentally  fell;  possibly,  in 
making  his  way  towards  some  deeper  water,  a 
little  further  off,  for  the  purpose  of  self-destruction. 
Mr.  Haines,  his  medical  attendant,  speaks  to  his 
belief  that  he  was  **  meditating  suicide,' '  on  the 
Saturday,  the  day  preceding. 

I  shall  now  briefly  advert  to  those  parts  of  the 
evidence  which  respect  the  deceased's  operations 
upon  his  willy  on  the  particular  subject  of  which  it 
will  be  seen,  that  the  deceased,  although  constantly 
harping  upon  it,  was  not  a  bit  more  rational  than 
ia  his  general  conduct. 

Mr.  Mortlock,  an  intimate  friend  and  neighbour 
of  the  deceased,  deposes,  that  just  as  he  was  about 
to  leave  the  deceased's  house  on  the  morning  of 
Wednesday,  the  2d  of  May,  after  the  visit  to  which 
I  have  just  alluded,  the  deceased  followed  him,  and 
rtopt  him,  saying,  <*  I  want  you  to  take  care  of  a 
paper,  which  Joseph  Wedd  has  given  me  for  you." 
The  deponent  having  asked  "  what  paper  Mr.  Wedd 
could  have  given  him  for  the  deponent,"  the  de- 
ceased told  him,  "  it  was  his  (the  deceased's)  will ; 
and  that  he  wished  the  deponent  to  take  care  of  it 
for  him."  The  deceased  looked  for  it  in  the  par- 
lour where  they  were,  but  could  not  find  it.  The 
deponent  told  him,  that  **  he  could  not  stop  then, 
but  that  he  would  be  with  him  again  in  the  after- 
noon, and  would  then  take  it."  In  the  afternoon, 
however,  of  that  day,  the  deceased  rode  over  to 
Mr.  Mortlock's,    and    remained   alone  with    him 
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nearly  tliree  hours.  Mr.  Mortlock  represjents  him 
as  buried  in  glooom  and  despondency,  which  he, 
mow  ascribes  to  mental  derangement,  though  he  did 
not  so  consider  it  at  that  time,  In  the  course  of 
conversation  he  repeated  his  wish,  that  **  Mr.  Mort- 
lock should  take  charge  of  his  will,'*  which,  how«L 
ever,  he  had  not  brought  with  him,  for  the  purpose 
of  depositing  in  his  custody,  as  might  have  bqea 
expected. 

In  the  morning  of  Friday,  the  4th  of  May,  the. 
deceased  had  a  good  deal  of  irrational  conversation 
with  his  housekeeper,  Taylor,  on  the  subject  of  his. 
will.  He  repeatedly  expressed  his  fears,  that  '^  the 
Fordhams  would  get  at  it,"'  in  which  case,  as  he 
expressed  it,  '^  Melbourn"  would  be  ruined  (a). 
He  wished  her  to  convey  it  to  Mr.  Thomas  Jar- . 
main's,  a  neighbour,  which  she  refused.  He  then 
persuaded  her  to  take  charge  of  it  herself,  to  whick 
at  length  she  consented,  and  folded  it  up  in  one  of 
her  gowns,  by  the  express  desire  of  the  deceasedt 
where  it  remained  till  the  evening  of  that  day*  She 
deposes,  that  **  about  eight  o'clock  in  the  evening, 
the  deceased,  who  had  gone  out  on  horseback,  and 
who,  it  appears,  had  dined  with  Mr.  William 
Scniby,  of  Malton,  his  uncle  by  marriage,  returned 
home,  and  after  being  alone  some  little  time  in  the 
parlour,  rang  for  the  deponent,,  and  desired  her  to 
fetch  him  that  parcel^  which  he  had  given  her  in 
the  morning,  and  added,  '  I  want  to  put  some 
writing  into  it,'  or  *  I  have  got  more  writing  to 
put  into  it,'  or  to  that  effect :  she  went,  and  fetched 

(a)  Tho  testator  had  bequeathed  by  his  will  2000/.  towards 
the  edncatioD  of  poor  children  living  in  Melbonrn  and  Mel- 
dretb,  or  within  six  miles  of  Melbonm. 
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it  to  hioii  and  left  it  with  him ;  he  said  nothing*! 
that  she  recollects,  when  she  gave  it  to  him :  he 
remained  in  the  parlonr,  alone,  after  that,  for 
lome  time,  she  cannot  say  how  long;  from  half  an 
honr  to  an  hour  it  might  be :  he  then  rang  for,  or 
called  her,  and  ag^in  wished  her  to  take  the  will, 
l^at  she  did  not  like  to  have  it  again  :  he  kept  wor- 
tyitig  her  about  it,  as  he  had  done  ir\  the  morning, 
either  to  take  it  herself,  or  to  send  for  her  husband 
and  let  him  take  it,  to  Mr.  Jarmain's/*  This  con- 
tinued till  the  deceased  was  diverted  from  his  im- 
portunity by  the  arrival  of  Mr.  Scruby. 

Mr.  Scruby,  who  had  followed  the  decease  home, 
in  sotne  alarm,  deposes,  that  **  on  hearing  his  voice, 
B»  he  believes,  the  deceased  came  out  from  the  par- 
hKOTp    and  said,    '  ho  was  glad  the  deponent  was 
edihe^  that  he  was  just  setting  off  to  the  deponent's 
house ;'  he  then  took  the  deponent  into  the  parlour, 
a  parcel  was  lying*  on  the  table,  the  deceased  said, 
*  ^re  is  what  I  was  telling  you  about,  what  I  was 
^oing*  to  send  to  Jarmain's.'     He  then  broke  open 
an  envelope,  and  gave  the  enclosure  to  the  depo- 
nenty  saying,  <  there,  do  you  take  this  home  with 
y*iij'    the  outer  cover  which  he  so  took  off  was 
addressed,  in  the  hand-writing  of  the  deceased,  to 
Mr.  Jarmain;  the  inner  cover  which  the  deceased 
did  not  break,  but  in  which  he  gave  the  parcel  to  the 
deponent,  was  addressed,  also  in  the  hand-writing 
of  the  deceased,  to  the  deponent,  or  Mr.  Mortlock ; 
and  the  deponent  put  it  in  his  pocket."     After  some 
farther  incoherent  conversation,  the  "  deceased  or- 
dered his  horse,  and  accompanied  the  witness  home, 
^here  he  agreed  to  take  a  bed.  The  witness,  after 
^per,   attended    the   deceased  to  his  bed-room, 
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where  he  left  him ;  and,  shortly  afterwards, 
to  his  own  bed-room,   immediately  over  that  in' 
which  the  deceased  was  to  sleep ;  appointing  a  fe^ 
male  servant  to  sit  up  in    a  room  adjoining  the 
deceased's,  and  to  call  him  up  if  she  heard  the  de* 
ceased  moving.  Accordingly,  he  had  scarcely  retired 
to  bed,  when/  he  was  summoned  to  the  deceased's 
apartment,  whom  he  found  extremely  agitated,  and 
insisting  on  the  re-delivery  of  the  *  paper  which  he 
had  given  the  witness.*  **     The  witness  deposes,  that 
**  on  giving  it  him,    he  broke  open  the  seal,   and 
kept  turning  the  sheets  over  and  over ;  he  said,  ^  I 
scratched  my  pen  over  Tom  Scruby  when  I  was  a 
little  angry  with  him  about  the  small  tithes,  but  I 
wish  that  to  be  as  it  was— he  has  been  a  very  kind 
friend  to  me'^^nothing  would  satisfy  the  deceased^ 
but  he  would  have  the  will  from  the  deponent,  and 
he  had  it,  as  he  has  deposed ;  and  then,  when  he  had 
done  with  it,  the  deponent  had  to  get  him  wax  to 
seal  it  up  again,  and  he  was  very  particular  in  sealing 
it  up  again."     The  deponent  says,  that ''  while  the 
deceased  was  turning  over  the   sheets  of  his  will, 
he  stood  by  the  side  of  the  bed,  and  noticed  him-— 
his  manner  was  quite  insane — be  turned  over  a  sheet, 
looked  at  the  next,  and  did  not  attempt  to  read  it, 
or  any  part  of  it.''     After  the  deceased  had  sealed 
up  his  will  again,  he  gave  it  to  the  witness,  who 
locked  it  up  in  a  drawer  in  the  room,  and  took  out 
the  key,  and  determined  on  continuing  with  the  de- 
ceased during  the  rest  of  the  night,  in  the  course 
of  which  he  fell  asleep,  and  slept,  till  awakened  by 
the  deceased.     He  goes  on  to  depose,  that  "  he  left 
the  deceased  about  six  o'clock,  and  returned  about 
eight,  when  he  found  him  still  in  bed.'*     On  the 
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deponent  asking  him  ho*^  he  did,  the  deceased  an- 
swered *^  how  am  I  ?  I  am  a  wretch  not  fit  to  live, 
I  am  a  devil— what  have  I  been  doingr  P  I  have  been 
tearing  my  will/*  The  deponent,  not  believing  this, 
having  locked  it  up,  and  not  seeing  it  aboat,  said, 
^  oh,  no!— -yon  have  not*'— he  said  "  I  have**— the 
deponent  said  **  no,  no'*-*— upon  which  the  deceased 
took  it  from  under  the  bed  cloathes,  and  casting  it 
before  the  deponent  on  the  bed,  said  "  there  it  is*'— 
the  deponent  turned  over  the  pages,  and  not,  at  first, 
seeing  the  torn  part,  said  **  oh,  no ! — I  don't  think 
you  have  torn  it."  The  deceased  rose  up  in  the 
bed,  and  reaching  a  coat  that  lay  by  the  side  of  the 
bed,  put  his  hand  in  the  pocket,  and  pulled  out 
some  torn  pieces  of  paper,  which  he  gave  to  the 
deponent,  saying  ^  there  it  is;  I  have  been  gnawing 
it  like  a  dog— Oh !  what  a  wretch  am  I,  I  have  been 
trying  to  injure  my  best  friends— can  it  be  repaired  ?'* 
The  deponent,  to  pacify  him,  told  him  he  had  no 
doubt  but  it  could ;  the  deceased  added  **  only 
think  that  I  should  go  to  the  drawer,  and  that  one 
of  my  keys  (of  which  he  had  several  with  him) 
should  undo  it."  The  deponent  then  gathered  the 
pieces  of  paper  which  the  deceased  had  given  him, 
and  folded  them  into  the  will,  which  he  again  put 
into  the  drawer. 

On  the  Saturday  morning,  the  deceased,  still  con* 
tinning  at  Mr.  William  Scruby's,  consented  to  be 
bled;  after  which  he  was  apparently  quiet,  and 
possibly  enjoyed  something  of  a  lucid  interval  for 
Meral  hours.  He  soon,  however,  relapsed,  and 
reverted  to  the  subject  of  his  will,  insisting  on 
having  "  that  paper  again."  The  deponent,  not 
dunking  it  right  that  the  deceased  should  have  it. 
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told  him  that  he  had  given  it  to  Mr.  Mortlock^ 
who  had  been  at  the  deponent^s  house  in  the 
course  of  the  morning-— the  deceased,  at  first,  tns^ 
pected  the  truth  of  this  assertion,  but,  on  being  sa- 
tisfied by  the  deponent's  assurances,  he  said  **  he 
would  go  to  Mr,  Mortlock  for  it,  for  have  it  he 
would  }''  the  deponent,  who  "  saw  the  storm  rising" 
as  he  expresses  it,  took  an  opportunity  of  fetching 
the  will,  and  dispatching  it  by  Mr.  Haines^  to 
Mr.  Mortlock ;  and  then,  seeing  that  nothing  would 
satisfy  the  deceased,  agreed  to  ride  with'  him  to 
Mr.  Mortlock.  The  deceased  was  very  impatient-^ 
"they  set  out  together,  but  the  deceased  very 
quickly  broke  away  from  the  deponent,  and  rode 
off  at  speed.*' 

Mr.  Mortlock  deposes,  that,  "  in  the  afternoon 
of  Saturday,  between  three  and  four  o^clock,  as  lie 
best  recollects,  Mr.  Haines  came  to  the  deponent's 
house  in  great  haste,  and  brought  with  him  the 
deceased's  will—* but  there  was  hardly  time  for  him 
to  tell  the  deponent  the  occasion  of  his  visit,  or  for 
the  deponent  to  put  the  will  in  his  secretary,  when 
the  deponent,  looking  round  on  hearing  an  exclama- 
tion from  his  wife,  saw  the  deceased  himself,  riding, 
at  speed,  to  the  house  ;  the  deceased  leaped  a  chain^ 
came  through  a  narrow  way  between  two  posts, 
where  there  was  scarcely  room  for  a  horse  to  pass,  into 
the  garden — jumped  from  the  horse,  rushed  into 
the  hall,  and,  knocking  down  two  of  the  children 
of  the  deponent,  and  pushing  aside  his  wife,  came 
up  to  the  deponent,  in  a  state  of  the  greatest  agi- 
tation, insisting  on  having  his  will.  The  witness 
endeavoured  to  persuade  the  deceased  to  leave  it  in 
his  (the.witness's)  custody,  but  the  deceased  betrayed 
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sach  increasing  agitation  about  it,  that  the  witness, 
by  the  advice  of  Mr.  Haines,  and  in  order  to  cahn 
the  deceased,  at  length  suffered  him  to  have  it.     He 
still,  however,  pressed  the  deceased  to  leave  it  in 
his  keeping,  which  the  deceased  at  last  said  that  he 
wonld,  provided  the  deponent  would  let  him  have 
some  paper  and  wax  to  seal  it  up«     The  deponent 
accordingly  lighted  a  candle,  and  having  supplied 
him  with  some  writing  paper,  and  a  stick  of  sealing- 
wax,  the  deceased  proceeded  to  enclose  the  will  in 
an  envelope,  and  seal  it  up ;  this  he  did  with  con- 
siderable industry,  for  he  sealed  it  in  many  places, 
but  in  a  very  few  minutes  afterwards  the  deponent 
heard  him  tearing  something  behind  him  ;  the  depo- 
nent getting  round  him,  and  seeing  what  he  was  about, 
suddenly  withdrew  the  will  itself  from  the  cover, 
which  the  deceased  had  torn  open,   trying,   as  it 
seemed  to  the  deponent,  to  tear  the  will  itself,  but 
without  having  actually  done  so.      The  deceased 
then  tore  the  cover  (which  it  seems  not  unlikely 
that  he  mistook  for  the  will  itself)  in  pieces,  and 
held  them  over  the  candle,  burning  them,  as  if  he 
was  at  play  with  them ;  the  whole  action  being  one 
of  decided  derangement.     The  deponent  (who  ap- 
pears to  have  used  considerable  dexterity  in  recover- 
ing possession  of  the  will)  then  withdrew  with  it  up 
stairs.     The  deceased  remained  at  Mr.  Mortlock*s 
house  till  about  nine  o'clock  that  evening ;  between 
eight  and  nine,   Mr.  Mortlock   proposed   that  the 
deceased  should  go  home,  to  which  he  assented,  but 
when  the  gig  came,  he  could  not  be  prevailed  upon 
to  get  into  it— he  put  his  foot  on  the  step  five  or  six 
times,  and  then  withdrew  it,  and  returned  into  the 
parlour,  each  time  beckoning  or  calling  to  the  de- 
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ponenti  who  had  taken  his  seat  in  the  gig,  to  follow 
him,  telling  him  that  he  wanted  to  speak  with  him 
alone.  On  each  occasion  when  the  deponent  was 
alone  with  him,  he  told  him,  what  he  wished  prin- 
cipally to  say  was  about  his  will — he  asked  where  it 
was — the  deponent,  considering  him  to  be  in  an 
mifit  state  to  have  it  in  his  possession,  told  him  that 
he  had  burnt  it — **  well  then'*  said  the  deceased, 
**  can't  I  make  another  ?" — the  deponent  told  him 
that  he  might— that  a  man  might  make  a  will  at 
any  time,  &c.— '^  could  not  he  then  make  another  ?** 
he  said—''  might  not  he  make  another  ?"— ^nd  ia 
this  way  he  continued,  calling  the  deponent  back, 
and  asking  what  had  become  of  his  will,  and  when 
told  that  he  had  burnt  it,  asking,  over  and  over  ag^in, 
**  whether  he  could  not  make  another  ?'*  At  length, 
however,  the  deceased  was  persuaded  to  get  into 
the  gig,  and  was  driven  home  by  Mr.  Mortlock  to 
his  house  at  Mel  bourn.  As  for  the  will  itself,  that 
remained  in  Mr.  Mortlock's  custody,  till  he  deli- 
vered up  the  possession  of  it  to  Mr,  Wedd,  after 
the  melancholy  catastrophe  of  the  following  evening 
already  alluded  to. 

Now,  in  the  face  of  this  evidence,  it  would  be 
idle  to  contend,  that  the  deceased  was  sane  at  the 
time  of  reducing  this  fifth  sheet  of  his  will  (whether 
by  tearing  or  gnawing  it,  fion  constat)  to  the  plight 
in  which  it  now  appears ;  and  I  have  no  hesitation 
whatever  in  pronouncing  for  those  legacies,  as  part 
of  that  will,  which  are  proved  to  have  stood  at  the 
top  of  this  fifth  sheet,  when  in  its  integral  state. 

To  the  obliteration  with  ink,  of  the  legacy  of 
500/.  to  Mr.  Thomas  Scruby,  in  the  bottom  line  of 
the  fourth,  and  top  line  of  the  fifth,  sheet  of  the 
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will,  different    considerations  apply;   and  this,  id- 
deed,  is  the  only  part  of  the  case  upon  which  the 
Court  has  felt,  all  along,  any  sort  of  difficulty.     The 
ground  of  distinction  between  this,  and  the  other 
part  of  the  case  is,  that  it  is  impossible  to  ascertain 
the  precise  time  at  which  the  obliteration  was  made. 
It  might  have  been  made  at  any  time  within  ten  or 
eleven  months  before  the  deceased's  death — for  the 
deceased,  as  I  shall  presently  observe,  is  proved  to 
have  had  the  will  so  long  in  his  possession  or  cus- 
tody, though  for  nearly  the  two  years  next  after  its 
execation,  it  had  remained  in  the  hands  of  Mr.Wedd. 
But,  on  the  other  hand,  the  high  probability  is,  that 
it  was  effected  on   the  Friday  evening  preceding 
his  decease,  at  which  time  he  was,  decidedly,  in- 
sane.    On  that  evening  it  is  proved,  by  Taylor's 
evidence,  to  which  I  have  already  adverted,  that 
the  deceased  was  alone,  with  the  instrument  before 
him,  for  from  half  an  hour  to  an  hour,  for  the  ex- 
press purpose,  as  he  assured  the  witness,  of  **  putt- 
ing some  writing,   or  putting  .  some,  more  writing 
into  it."     It  should  seem  from  the  deposition  of  the 
same  witness,  that  the  deceased  had  an  equally  ap- 
posite occasion  of  performing  the  operation  on  the 
same  Friday  morning,  for  he,  probably,  had  been 
fcusy  with  his  will,  prior  to  his  dispatching  Taylor 
for  a  candle  and  sealing  wax  for  the  purpose  of  se- 
<:uring  it  in  an  envelope,  as  she  speaks  to  his  having 
^one,  on  the  morning  of  that  day.     Be  this,  how- 
ever, as  it  may,  to  the  morning,  or  the  evening,  of 
%.hat  Friday,  I  am   clearly  of  opinion,  that  this  ob- 
literation is,  with  far  the  greater  probability,  to  be 
Teferred. 

Still,  howeveri   it   must  be  admitted,  that  the 
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lett.  Court  hat  no  direct  eyidence  of  the  timei  or,  conw^ 

m^ory  quentlyi    of  the  deceased'ii  state  of  mind  at    die 

y^^  time,  of  the  act  done.       It  must  have  recourse, 

scRVBT  therefore,  to  the  usoal  mode  of  ascertaining  it  in 

FuicH  M^^  eases— which  is,  by  looking  at  the  act  itself— 

Vawmiam  ^^^  *^**  ^  *^^^  ^  ^  *^  general  rule,  where  a  will 
wad  otiwrk  Jg  traced  into  the  hands  of  a  testator,  whose  sani^ 
is  once  fairly  impeached,  bat  of  whose  samity  or 
insanity  at  the  time  of  doing  or  perfomung  some 
act  with  relation  to  that  will,  there  is  no  direct  cm* 
Stat.  In  other  words,  the  agent  is  to  be  inferred 
rational,  or  the  contrary,  in  such  cases,  from  the 
character,  broadly  taken,  of  his  act. 

Applying,  therefore,  this  test  to  the  present 
question,  I  am  led  to  consideri  whether  the  obliter* 
ation  of  this  legacy  of  500/.  to  Mr.  Thomas  Scmby, 
Tinder  all  the  circumstances,  were  a  rationid  act 
in  itself--*and  whether  it  were  rationally  done,  and 
•performed,  as  to  the  mode  of  obliteration  resorted 
io  by  the  deceased.  Now  I  own  that  I  can  bring 
myself,  exact  ly^  to  neither  of  these  conclusions. 

And,  first,  how  was  the  act  done  or  performed  ^ 
If  a  person  of  sound  mind  was  about  to  revoke  a 
legacy,  he  would  probably  erase  it,  or  strike  his  pen 
through,  or  draw  lines  across  it ;  and,  if  a  person  of 
only  ordinary  caution,  he  would  note  the  revocation 
in  the  margin,  accompanied  with  its  date,  and  au- 
thenticated by  his  signature,  or  the  initials  of  his 
name.  Has  any  thing  of  the  sort  occurred  in  this 
instance  ?  The  mode  of  obliteration  appears  to  have 
been  this :— The  testator  appears  to  have  let  drops 
of  ink  fall  on  the  passage  from  the  quill  part  of  a 
pen,  and  then  to  have  smeared  it  over  with  the  fea- 
ther end;  and  that  so  incautiously,  as  in  part  to 
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^ace,  at  the  same  time,  his  own  signature  at  the  l^M, 
bottom  of  the  fourth  sheet.  Now  Ais  is  hardly  a  r«w^ 
sane  mode  of  obliteration.  It  is  observable,  too^  >«^v^ 
that  the  testator  has  suffered  the  phrase,  "  my  eleven  ^^^^ 
last  mentioned  legatees/'  to  stand  at  the  very  foot  Fuch 
of  this  obliteration,  though,  if  valid,  it  reduces  the  Foi|^4p 
number  to  ten ;  and  that  the  name  of  Mr.  Thomas  ^ 
Scruby  is  left  as  an  executor,  though  it  is  purported 
to  foe  struck  out  as  a  legatee. 

Nor,  secondly,  can  I  quite  be  of  opinion  that  the 
act  itself,  independent  of  the  mode  of  action,  is 
perfectly  rational :  it  is  so  far,  at  least,  irrational  as 
to  be  capable  of  no  assignable  reason,  which,  per- 
haps, under  the  circumstances f  is  ail  that  is  required. 
It  has  however  been  attempted  to  be  shewn,  that 
something  of  a  reason  did  exist  for  the  testator 
altering  his  mind  as  to  Mr.  Thomas  Bcraby's  legacy ; 
and  to  this  end  interrogatories  have  been  addressed 
to,  I  believe,  all  the  witnesses,  as  to  a  misunder? 
standing  which  is  supposed  to  have  occurred  between 
the  deceased  and  Mr.  Thomas  Scruby,  subsequent 
to  the  making  of  the  will.  Now,  in  the  first  place, 
it  is  not  quite  clear  whether  this  misunderstanding 
did  not  occur  prior  to  the  execution  of  the  will  j 
bat,  be  that  as  it  may,  this  at  least  is  certain,  that 
any  coolness  which  it  might  have  occasioned  betweeii 
the  parties  had  subsided,  long  before  the  deceased 
ever  had  this  will  in  his  possession.  For  it  appears 
by  the  evidence  of  nearly  all  the  witnesses,  that  the 
difference  in  question  (as  to  the  origin  of  which, 
too,  the  deceased  had  the  candour  to  admit  himself 
in  the  wrong)  occurred  in  the  spring  of  the  year 
1818,  and  that  it  lasted,  as  one  of  the  witnesses  ex* 
presses  it,  **  a  very  little  while.''    And  it  is  mani^ 
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fest  by  the  deposition  of  Mr.  Wedd,  that  the  will 
was  in  his  custody  from  the  time  of  its  execution 
till  the  month  of  May  or  June,  1820,  when  it  was 
delivered  to  the  deceased  by  Mr.Wedd  (of  his  own 
mere  motion,  and  not  at  the  request  of  the  deceased, 
as  for  any  purpose  of  alteration  or  cancellation)  only 
ten  or  eleven  months  prior  to  the  death  of  the  de« 
ceased. 

And  this  last  piece  of  evidence,  by  the  way,  nearly 
disposes  of  the  argument,  derived  from  what  has 
been  termed  the  deceased's  ^*  recognition^*  of  the 
obliteration,  contained  in  his  declaration,  already 
stated,  to  Mr.  William  Scruby,  that  he  had  ^^  scratch- 
ed his  pen  over  Tom  Scruby  when  he  was  a  little 
angry  with  him  about  the  small  tithes^  Sup- 
posing,  however,  that  the  deceased's  averment  on 
this  head  had  not  been  erroneous  on  the  face  of  it^ 
as  it  plainly  was,  still  the  Court  could  scarcely 
have  ventured  to  build  any  superstructure  on  the 
foundation  of  what  fell  from  a  man,  in  the  state  of 
derangement  which  the  deceased  is  proved  to  have 
been  in  at  the  time  of  making  this  supposed  '^  rr- 
cognition^ 

Upon  the  whole,  then,  the  Court  has  reason  to  be 
satisfied  that  the  testator  was  of  unsound  mind,  me- 
mory, and  understanding,  at  the  time,  as  well  of 
cancelling  this  legacy  to  Mr.  Thomas  Scruby,  as  of 
defacing  the  bequests  at  the  top  of  the  fifth  sheet  of 
his  will ;  and  I  have  no  hesitation  in  pronouncing 
for  the  will,  as  it  originally  stood,  in  both  respects. 
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Stanhopjb  V.  Baldwin,  otherwise  Gossteb, 

falsely  called  Stanhope. 


Augustus  Henry  Edward  Stanhope,  the  na-  Amtnitn 
tural  and  lawful  son  of  the  Earl  and  Countess  of  !2u«»n^f  im 
Harrington,  was  bom  on  the  26th  of  March,  1794,  |^^JJ  pJ****- 
and  was  baptized,  on  the  14th  of  May  following,  u*nj,  midtf 
by  the  aforesaid  names  of  Aug^tus  Henry  Edward,  c  ss.  ' 
()n  the  8th  of  May,  1813,  at  the  age  of  little  more 
than  nineteen,  he  was  married  to  Jane  Baldwin^ 
otherwise  Gosster,  in  the  parish  church  of  St.  John, 
Hampstead,  by  virtue   of  banns,  in  which  he  was 
described  as  <<  Edward  Stanhope*'  only.     This  was 
a  suit,  instituted  by  Mr.  Stanhope,  to  annul  his  mar* 
riage  with  his  said  wife,  by  reason  of  such  (undue) 
publication  of  banns. 

On  the  part  of  Mr.  Stanhope  it  was  pleaded  and 
proved,  that  at  all  times,  from  his  baptism,  he  was 
called  and  known  by  the  name  of  Augustus,  to  the 
intire  exclusion  of  the  names  of  Henry  and  Edward. 
These  last,  indeed,  were  so  completely  dormant, 
that  even  his  nearest  relatives,  and  most  intimate 
friends,  were  ignorant  that  he  had  any  other  chris- 
tian .'name  than  that  of  Augustus.  It  was  further 
pleaded  and  proved,  that  the  said  marriage  was  had 
without  the  consent  or  knowledge  of  Lord  Har- 
rington ;  and  that,  in  order  to  conceal  it  the  more 
effectually  from  Mr.  Stanhope's  friends,  the  parties 
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16M.       had  been  married  in  disguise— Mr.  Stanhope  having^ 
J^fary      assumed,  on  that  occasion,  the  dress  of  a  gproom,  or 
labouring  man,  and  the  lady  that  of  a  maid  servant. 


Stahhopb  It  was  also  in  evidence,  that  Lord  Harrington  did 
BALDwtir.  not  become  acquainted  with  his  son's  marriage  for 
m'ore  than  two  years  afterwards ;  at  which  time  his 
said  son  had  attained  his  majority — that  Mr.  Stan** 
hope  had  been  resident  abroad  nearly  ever  since  his 
marriage-— and  that  he  had  only  recently  ascer- 
tained that  proceedings  could  ,be  instituted,  with  a 
prospect  of  having  the  marriage  declared  null  and 
void. 
The  Judge  (Sir  CHRiSTOPHna  Robinson) 
Was  of  opinion  that  the  ground  of  nullity  charged 
vi^as  fully  sustained ;  and  that,  even  if  the  variation 
did  not  go  intirely  to  disguise  the  identity,  which 
he  was  inclined  to  hold,  still  that  he  was  boonc^ 
under  the  circumstances,  to  pronounce  a  sentence 
dissolving  the  marriage  (a). 

(a)  See  the  principles  which  gorerned  the  decision  of  this 
emsoy  laid  down  in  the  case  of  Pooget  v.  Tomkins,  1  Phill«  4W. 

It  is  to  be  obserredy  that  the  statute  3  Geo.  4.  c.  75,  com- 
BMmly  called  the  New  Marriage  Act,  does  not  render  good,  and 
valid,  marriages  had  by  banns,  prior  to  the  passing  of  the  act, 
sach  marriages  being,  in  themselves,  null  and  void  by  reason  of 
nndae  publication  of  banns— hot  only  sach  as,  being  had  by 
licence  prior  to  that  period,  were,  in  themselres,  null  and  void 
by  reason  of  minority  and  want  of  legal  consent.  A  marriage 
therefore  prior  to  the  1st  of  September,  1822,  [vide  s.  21.  of  the 
act]  had  in  virtue  of  banns  unduly  published,  is  still  a  nuUity ; 
and  must  be  so  pronounced,  upon  proof  made,  in  a  suit  insti-* 
tuted  for  that  purpose.  But  it  is  provided  by  the  act  [s.  19  & 
21],  that  no  marriage  had  by  banns,  from  and  after  the  1st  of 
September,  1822,  **  shall  be  avoided,  on  account  of  the  true 
name,  or  namesi  of  either  party  not  being  used  in  the  pubUca* 
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tion  of  such  banns;  bat  it  shall  be  lawfal^  in  support  of  sucli 
mnrriagey  to  give  evidence  that  the  persons^  who  were  actaally 
married  by  the  names  specified  in  such  pablication  of  banns, 
were  so  married;  and  such  marriago  shall  be  deemed  good  and 
▼alidy  to  all  intents  and  parposes,  notwithstanding  false  names, 
or  m  ialse  name,  assnmed  by  both,  or  either  of  the  said  par- 
ties, in  the  pablication  of  such  bannsy  or  at  the  time  of  the 
solemnization  of  sach  marriage," 
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The  Office  of  the  Judge,  promoted  by  Clinton 

V.  Hatchard. 


^^hWBnf.  tnd  X  HIS  was  a  proceeding  by  articles  against  Henry 
drareh"^^^  Hatchard,  of  the  parish  of  St  Margaret,  Westmin- 
64ms Ed^a!  *t^r,  at  the  promotion  of  the  Rev,  Dr.  Charles  Fynes 
^Nopertoa  Clinton,  prebendary  of  the  collegiate  church  of 
2"**SJ^"v  St.  Peter,  Westminster,  and  incumbent  curate  of 
dceted  by  the  the  Said  parish.  The  articles,  after  pleadmg,  first, 
wi^oat  the      the  general  law  touching  the  orderly  demeanour  of 

nctof  •  COB"  i_  'a      At_  •  i_      i_        i_  J 

mit  Miicmi  persons  who  repair  to  their  pansh  churches ;  and, 
taS^rtU  secondly,  that  part  of  5  &  6  Edw.  «.  c.  4,  which 
SSovUiS!^^  respects  quarrelling^  chiding^  or  brawling^  in  any 

church,  went  on  to  chaise,  that  the  said  Henry 
Hatchard  did,  in  the  afternoon  of  Sunday  the  10th 
of  December,  1820,  whilst  at  the  church  of  St.  Mar- 
garet, Westminster,  and  during  the  celebration  of 
divine  service  therein,  behave  in  an  irreverant  and 
disorderly  manner,  and  annoy  and  interrupt,  the 
Rev.  William  Johnson  Rodber,  assistant  curate  of 
the  said  parish,  whilst  he  was  passing  from  the 
vestry-room  to  the  pulpit,  and  endeavour  to  prevent 
him  from  preaching  a  sermon  therein — that  he,  the 
said  Henry  Hatchard,  in  order  to  effect  his  said 
purpose,  had  caused,  or  induced  a  number  of  per- 
sons to  collect  about  the  vestry  door,  by  shouting,  in 
a  loud  tone,  *'  We   want  some  friends  about  the 
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▼estry-roQin  doorj"  so  that  the  said  ReT.  William      iMt- 
Johnson  Rodber  could^  with  difficulty,  effect  a  pas^      7^^ 
sage  from  the  said  vestry-room  to  the  pulpit— /Aaf,     w^v^w 
daring  the  said  Rev*  William  Johnson  Rodber's     cuwjoa 
passage  from  the  said  vestry-room  towards  the  pulpit,  nktcuAWD^ 
the  said  Henry  Hatchard  took  hold  of  his  gown» 
and,   addressing  himself  to  him,  said,    ^*  Here  is 
Mr.  Saunders,  ready  to  do  his  duty ;  why  won't  you 
let  him  preach  ?'*—4Aa^  upon  the  said  Rev,  Wil- 
liam Johnson  Rodber's  disengaging  his  gown,  and 
still  proceeding  towards  the  pulpit,   he,   the  said 
Henry  Ebitchard,  followed  him,  repeating  the  word 
^  Shame;*'  and  adding,  in  an  angry,  chiding,  and 
reproachful  manner,    ^*  For  shame,   Mr.  Rodber } 
Mr.  Saunders  was  regularly  elected-— why  not  let  him 
preach?  For  shame"— «nd  thatf  hj  such  irreverent 
and  improper  conduct,  he,  the  said  Henry  Hatchard^ 
greatly  annoyed  and  disturbed,  as  well  the  said  Rev* 
William  Johnson  Rodber  in  the  performance  of  hia 
duty,  as  the  congregation  then  assembled  in  the  said 
church,  for  tlie  purpose  of  divine  worship, 

A  responsive  allegation  was  given,  and  admitted^ 
on  the  part  of  the  said  Henry  Hatchard,  which 
pleaded,  in  substance,  that,  in  the  autumn  of  the 
^ear  1830,  the  afternoon  parochial  and  unendowed 
lectureship  of  the  parish  of  St.  Margaret,  Westnmw 
ster,  having  become  vacant,  the  Rev.  Isaac  Saun^ 
^ers.  Rector  of  St.  Ann's,  Blackfriars,  was  chosen 
lecturer,  against  several  competitors,  by  a  majority 
of  parishioners,  at  a  poll  taken  by  the  churchwar- 
dens on  the  6th,  7th,  and  Bth  of  December  in  that 
year-^/itf/  it  being  doubtedj  during  the  said  election, 
>vhether  Dr.  Clinton,  the  incumbent,  would  grant 

Mr*  Saunders  the  use  of  the  pulpit,  if  elected,  much 
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curiosity  was  excited  among  the  parishioners  to  kno^ 
the  result,  which  led  to  the  assemblage  of  an  qb- 
usual  number  of  persons  at  the  afternoon  service,  at 
Cli^tob  gj^  Margaret's,  on  the  ensuing  Sunday,  being  the 
iUtcoabin  loth  of  December — that^  among  others,  the  said 
Henry  Hatchard  went,  and  arrived  there  towards 
the  conclusion  of  prayers ;  and  having  learnt,  upon 
his  arrival^  that  the  said  Mr.  Saunders  was  in  the 
vestry,  he  went  thither  to  inquire  whether  he  was, 
or  was  not,  allowed  to  preach— 4A/it  being  an- 
swered by  that  gentlemen  in  the  negative,  he  with- 
drew from  the  vestry  into  one  of  the  aisles  of  the 
church,  where,  having  learnt,  soon  afterwards,  from 
one  of  the  beadles,  that  the  said  Mr.  Saunders  had 
retired  into  the  church-yard,  upon  the  vestry  beii^ 
cleared^  he  also  went  there,  and  found  him  in  o(H1- 
versation  with  a  friend,  who  suggested  that  it  wonU 
be  proper  to  ^we  formal  notice  to  Mr.  Rodber,  the 
officiating  curate,  that  Mr.  Saunders  was  in  attend- 
ance, as  a  matter  of  curtesy ;  and  that  the  said 
Henry  Hatchard,  as  a  supporter  of  the  said  Mr. 
Saunders,  was  a  proper  person  to  communicate 
rach  notice  to  Mr.  Rodber-— /A^zt  the  said  Henry 
Hatchard  thereupon  proceeded  towards  the  vestry^ 
for  the  purpose  so  suggested ;  but  that,  encountering 
Mr.  Rodber  in  his  way  from  the  said  vestry,  which 
he  had  just  left,  to  the  pulpit  steps,  he  said  to  him, 
in  a  very  low  tone  of  voice,  and  in  a  mild  and  rcr 
spectful  manner,  '^  Mr.  Rodber,  Sir,  the  Rev.  Isaac 
Saunders  is  here  to  perform  the  duty  to  which  he 
has  been  elected''—  that  the  said  Rev.  William 
Johnson  Rodber  taking  no  notice  thereof,  the  said 
Henry  Hatchard  immediately  turned  away,  and  left 
the  said  church,  which  he  did  not  re-enter  during 
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that  afternoon-— //i^^,  on  the  said  Henry  Hatchard       iMs. 
id  turning  away,  several  persons  cried  out  "  Shame,      ^''^^^ 
Shame,"'  and  "  For  shame,  Mr.  Rodber,'*  or  to  that      ,^»v^ 
effect ;  and  there  was  a  noise,  and  a  hissing,  and  a      CLniToir 
considerable  tumnlt,  in  the  said  church ;  but  that    Hatch aao; 
the  said  Henry  Hatchard  took  no  part  in  the  sarne*-^ 
that  he  had  not  previously  shouted  or  said,  in  a  loud 
tone  of  voice,  or  otherwise,  **  We  want  some  friends 
at  the  vestry-room  door;*'    and  that  he  did  not, 
subsequent Ij/f  accompany  the  said  William  Johnson 
Rodber  towards  the  pulpit  steps,  exclaiming,  **  Pbr 
shame,  Mr.  Rodber,"  or  to  that  effect;  or  address 
him  in  any  other  words  than  those  before  pleaded. 
''No  evidence  was  adduced  in  support  of  this  alle^^ 
^ion ;  but  three  witnesses  were  produced  and  exa- 
mined upon  the  articles^ 

Frederick  Price,  one  of  the  bearers  of  the  parish, 
deposed  (in  substance) — that  he  was  at  the  parish 
church  of  St.  Margaret,  Westminster,  on  the  after- 
noon, in  question,  and  that,  just  after  the  evening 
prayers  were  finished,   he  observed  Mr.  Hatchard 
(whom  he  had  never  seen  at  the  said  church  before, 
but  at  a  funeral,  he  being  an  undeilaker)  standing 
very  near  the  vestry  door,  by  the  deponent,  whose 
office  it  was   to  attend   the  officiating  clergyman 
from  the  vestry  to  the  pulpit— -that  he  distinctly 
heard  him  say  to  a  person  who  stood  close  to  him, 
•'  we  want  a  few  friends  near  the  vestry-room  door"— 
ikatf  as  Mr.  Rodber  was  passing   from   the  vestry 
towards   the    pulpit,   he  was   closely  followed   by 
Mr.  Hatchard,  who  said  to  him,  in  the  deponent's 
hearing,  plainly  and  distinctly,  "  Shame,  Mr.  Rod- 
ber, Mr.  Saunders  is  regularly  elected — why  not  let 
him  preach  ?-*for  shame  of  yoxH'^^that  immediately 

g2 
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lasi.       upon  Mr.  Rodber^s  ascending  tlie  pulpit,  a  number 

^*^      of  persons  began  to  hiss  and  shout^  and  call  out 

y^\^^^     "  shame'*-— whereby  so  g^eat  a  tumult  was  excited^ 

^"^1     that  a  very  few  of  the  congregation  could  possibly 

Hatcbaso.   distingtiish  Mr.  Rodber's  sermon,  although  preached 

in  his  loudest  t(me,— and  that  after  the  service  was 

over,  the  crowd,  which  was  greater  than  ever  tlw 

deponent  had  seen  there^  either  before  or    since^ 

would  not  quit  the  church  till  a    magistrate  waa 

sent  for,  and  arrived,  from  the  Queen  Square  P^ea 

Office,  accompanied  by  several  constables— and  that 

it  was  between  five  and  six  o^dock  before  the  diurch 

was  cleared.     This  witness  further  deposed,   thai 

*^  although  there  was  some  talking,  and  a  kind  of 

murmuring  noise,  before  Mr.  Hatchard  addressed 

Mr.  Rodber,    as   above— -yet    there   was  nothing 

violent  or  outrageoua  until  qfler  he  had  so  addressed 

him.** 

The  Rev.  William  Johnson  Rodber  (in  substance) 
deposed,  that  on  Sunday,  the  10th  ot  Decembet^ 
1820,  he  attended  the  afternoon  prayers  at  the 
parish  church  of  St.  Margaret,  Westminster,  aa 
assistant  curate  of  the  parish*— t/ta/  as  soon  as  ibm 
clergyman  who  read  the  prayers,  had  finished,  he 
left  his  pew,  and  retired  to  the  vestry— /A^/,  on 
leaving  the  vestry  for  the  pulpit,  where  the  deponent 
was  about  to  preach,  his  progress  was  impeded  bjt 
a  great  number  of  people  about  the  vestry-door^ 
among  whom  was  Henry  Hatchard,  the  party  pro* 
ceeded  against,  so  that  the  deponent  had  great 
difficulty  in  efiecting  a  passage  towards  the  pulpit— 
that  he  had  proceeded  but  a  short  way  from  the 
vestry,  when  he  felt  the  left  sleeve  of  his  gowa 
pulled,  and  heard  bis  own  name  called  out;  where^^ 
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apon  he  turned  round,  and  saw  the  said  Henrjr  18J& 
Hatchard,  who  immediately  said,  "  Mr.  Rodber,  ^am. 
here  is  Mr*  Saunders,  ready  to  do  his  duty,  will  you 
choose  to  let  him  preach?**  [The  deponent  says,  that 
hfe  had  observed  the  said  Rev.  Mr.  Saunders  in  the  Hatchab*. 
said  church  daring  the  afternoon  prayers,  and 
knew  him  to  have  been  elected  afternoon  preacher, 
by  the  parishioners,  although  he  had  been  denied 
the  use  of  the  pulpit,  even  for  a  probationary  ser« 
mon,  and  had  been  told  that  it  would  still  be  denied 
to  him,  in  the  event  of  his  being  elected]— »/Atff 
the  deponent  did  not  make  any  reply  to  the  said 
Henry  Hatchard,  but  passed  on—^An/  the  said 
Henry  Hatchard  kept  close  to  the  deponent,  and,  ieis 
he  was  passing  near  the  rail  of  the  altar,  again  ad- 
dressed  him,  saying,  angrily,  '*  Mr.  Rodber,  why 
woQ*t  yoil  let  Mr.  Saunders  preach— -he  has  been 
regularly  elected  ?-— for  shame**— //i^/  deponeisit 
still  not  answering,  but  forcing  his  way  throngli 
die  crowd,  a  most  violient  outcry  and  noise  iinine- 
diately  took  pla'ce— /Aat  in  his  passage  through  the 
crowd,  to  the  pulpit  steps,  which  the  d^onent,  with 
difficulty,  effected,  by  aid  of  two  of  the  church 
beadles,  he  was  kicked  till  both  his  legs  were  black 
and  blue,  and  hissed  at,  and  spit  upon-— whilst  there 
were  many  persons  crying  out  '<  Mr.  Rodber,  come 
back,  don*t  disgrace  yourself*^— /A^f  the  deponent 
delivered  his  sermon  in  the  midst  of  an  uproar, 
which  continued  during  the  whole  service,  and  was 
loud  enough,  at  times,  to  drown  the  sound  of  the 
organ,  and  the  voices  of  the  congregation  and  the 
charity  children— tA^^  this  uproar  was  such  as  the 
deponent  had  never,  upon  any  occasion,  before 
witnessed,    and   that  after  the  service,  the  crowd 
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.1822.       was  obliged  to  be  dispersed  by  constables^— ://iaf  it 

'Mtlary      ^j^g  evidently  the    intention    of  the  persons  who 

\^^,^     hustled  the  deponent  in  his  way  to  the  pnlpit^  to 

Clinton     prevent  him  from   reaching*  it — and  that  the   said 

Hatcharo.  Henry  Hatchard  was   principally  instnimental    in 

this  attempt,  and  in  exciting  the  tumult  and  dis* 

order  which  otherwise  existed  in  the  said  church. 

The  evidence  of  John  Woodward,  also  one  of  the 
bearers  of  the  parish,  was  precisely  corroborative  of 
that  of  Price,  the  first  witness,  and  that  of  Mr.  Rod* 

Judgment. 

Dr.  SwABSY.  [after  stating  the  charge,  and  nt 
icapi'tulating  the  evidence.] 

Upon  this  view  of  the  case  I  conceive  it  impost 
sible  to  deny  that  the  ofience  imputed  to  this  de-* 
fendant,  and  which,  as  appears,  may  be  one  of  grave 
consequence^  is  brought  home  to  him  by  the  clearest 
fmd  most  indisputable  evidence.  In  particular,  no 
language  can  be  a  "  chiding  and  brawling'*  within 
the  statute  of  Edw.  6,  in  a  truer  sense  of  the  words, 
than  the  defendant's  expostulations,  or  remon* 
4ltrances,  with  Mr.  Rodber,  as  spoken  to  by  the  se- 
veral witnesses,  upon  the  occasion  in  question.  The 
attempted  justification  set  up  (in  plea)  can  be  re* 
yarded  in  no  other  light  than  that  of  a  mere  pretext* 
Not  only  was  a  *.*  formal  notice"  to  Mr.  Rodber 
that  Mr.  Saunders  was  in  attendance  purely  super* 
iluous,  but  its  delivery  can  scarcely,  I  think,  under 
the  circumstances,  be  ascribed^  by  any  stretch  of 
charity,  to  a  laudable  motive.  But  be  that  as  it 
may,  it  is  certain,  that  the  scene  of  tumult  and  dis- 
order which  ensued  was  the  actual,  if  it  was  not 
the  designed,  consequence  of  the  delivery   of  thi^ 


COMMISSARY   COURT   OF  WESTMINSTER.  )M 

^  notice**  hy  the  defendant ;  who  therefore  has  been       i^ 
selected,  in  my  judgment,  with  great  propriety,  as       jfenZ 
the  person  against  whom  these  proceedings  have      v^^v^ 
been  instituted.    A  very  little  inquiry,  which  it  was     cuhtow 
his  duty  to  have  made,  if  inclined  to  meddle  in  this:   Haxchaui 
matter  all,  would  have  instructed  him,  that  in  the 
case  of  every,  at  least  unendowed^  lectureship,  no 
choice,  by  the  parish,   of  a  lecturer  is  eflfective^ 
without  the  consent  or  approval  of  the  rector  (tf); 
whose  undoubted  right  it  is,  in  every  such  case,  to 
grant  to,  or  withhold  from,  the  lecturer  so  chosen 
the  use  of  his  pulpit.    At  all  events,  however,'  he 
could  not  be  ignorant  that  if  Mr.  Saunders  had  a 
legal  right  to  the  pulpit  in  the  instance  in  question^ 
there  must  be  a  legal  mode  of  enforcing  it-^that 
any  other  mode  of  attempting  to  enforce  it  was  as 
unjustifiable,  as  it  must  eventually  prove  unavailing  $ 
and  that  an  appeal  to  private  judgment,  or  rather 
to  popular  feeling  upon  such  a  subject  (which  this 
defendant's  conduct  amounted  to,  in  my  apprehen* 

(a)  Xo  person  can  be  a  lectorer,  endowed  or  uaendowed, 
vithont  the  rector's  consent,  unless  there  bo  an  immemorial  cus- 
tom to  elect  without  his  consent — where  there  is  such  a  custom, 
it  is  binding  on  the  rector,  as  it- supposes  a  consideration  to  him. 
The  eftdowmeni  only  seems  material,  in  this  respect,  as  it  does 
(or  my)  furnish  an  argument  in  support  of  the  custom,  and  to 
shew  that  it  had  a  legal  commencement  See  2  Str.  1102. 
1  Wils.  11.  Rex  V.  Bishop  of  London,  1 T.  R.  331 ;  and  Rex  v. 
Field  and  others,  4T.  R.  125. 

£ten  after  the  rector's  consent  is  obtained,  the  bishop's  li» 
cense  is  also  necessary — if  not  as  forming  part  of  the  title  of 
the  lecturer,  still,  at  least,  to  exempt  him  from  the  penalties  of 
13  &  14  Car.  2*  c.  4.    Vide  1 T.  R.  331. 


*  Vide  8. 19.  and  Canonf  of  1603.    Canon  ixx^u 
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sion  of  it)y  was  illegal^  as  well  as,  in  the  highest 
degree,  indecorous. 

It  remains  only  to  pronounce  the  sentence  of  the 
law,  which  assigns  to  this  species  of  offence,  the 
offender  being  a  layman,  the  penalty  of  snspensioD 
ab  ingrcsiu  eccUnm^  for  a  discretionary  period.  I 
am  induced  to  limit  that  period  to  one  month  only 
(to  be  computed  from  Wednesday  next)  in  the  pre- 
sent instance,  from  the  circumstance  of  this  de* 
fendant  being  an  undertaker.  I  trust  that  he  will 
be  sensible  of  the  lenity  of  the  Court  in  this  re« 
spect^-^nd  that,  in  futore,  he  will  be  led  to  his 
parish  church  by  better  motiTes,  and  conduct  him- 
self  in  it  with  greater  caution  and  propriety. 

I  accompany  this  sentence  of  suspension  with  a 
decree  for  aMi  against  Mr.  Hatehard,  as  a  matter 
of  course. 


ARCHES  COURT  Off  CA'KTSRBURT. 


EASTER   TERM,  ibm. 

Baiter 
l8t  SeSSTOK.  Term. 

ARCHES  COXTRT  OF  CANTERBURY. 


SCHULTES  V.  HOBGSON. 


t 

(An  Appeal  from  the  Consistory  Court  of  Sarum.)  f^^st.  ^ifi. 

This  ™  .  .pp.;;:.  «.e  .piscp.  ^  .^^ 

sistorial  Court  of  Saram,  promoted  and  brought  .by  tides  u  not 
the  Rev.  John  Schultes,  vicar  of  the  vicarage  and  ani|^^' 
parish  church  of  Hagboum^  in  the  county  of  Berks,  S^ImJiTS. 
diocese  of    Sarum,   and  province  of  Canterbury,  ^^^^L 
iLgainst  Christopher  Hodnon,  of  Parliament  Street,  <i«7t  Aftttr 

■WT  •        1  i»  ■**•  « 11  1  their  •dnl*» 

Westmmster,  m  the  county  of  Middlesex,  and  pro*  tim  by  tiie 
vince  aforesaid,  from  two  certain  orders  or  decrees,     %.vi^ 
made,  and  interposed,  in  a  certain  causa,  or  business,  SledltadiHrt't 
of  the  office  of  the  Judge,  promoted  by  the  said  J^TISelSt" 
Christopher  Hodgson,  against  the  said  Rev.  John  to  i>e  ^^v^y 
Schultes,  <'  touching  and  concerning  his  soul*s  health,  hewb  or  po- 
and  the  reformation  of  his  manners,  and  correction  J^t  \ 
of  his  excesses,  and  more  especially,  touching  and  JSJ^J^, 
concerning  the  crimes  of  fornication,  adultery,  and  in- 
continency,  committed  by  him,"  and  the  fame  there^ 
o/.'*    By  the  first  of  such  orders  or  decrees,  bearing 
date  the  22d  of  November,  1821,  the   Judge  ap- 
pealed from  ^^  admitted  the  articles  tendered  by  the 
promovent'*  only  upon  that  same  Court  day^  notwith* 
standing  the  defendant  dissented  to  their  admission, 
and  prayed  to  be  assigned  a  term,  to  the  next  ^ourt. 
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in  order  to  consult  upon  their  admissibility  ;  by  the 
second,  bearing  date  the  19th  of  December,  he, 
the  said  Judg-e,  further  decreed,  that  "  the  defend- 
8CB1II.TES  ant  should  take  the  usual  oath  for  his  personal 
HoDosoii.  answers  to  the  said  articles/'  The  other  proceed- 
ings had  in  the  Court  below  are  stated  in  the  judg- 
ment. 

On  the  part  of  the  appellant,  various  objections 
were  taken,  by  counsel,  to  the  articles  admitted  as 
above,  in  point  both  of  form  and  of  substance— -in 
particular,  it  was  submitted,  that  the  time  had 
gone  by,  when  Ecclesiastical  Courts  would,  or 
ought  to,  proceed  upon  common  fame.  They  also 
contended,  that  it  was  not  competent  to  the  Court 
appealed  from  to  require  the  defendant's  answers, 
on  oath,  to  articles  exhibited  against  him,  under  the 
staL  13  Car.  2.  c.  12.  s.  4  (a) — and  that  this  was  a 
grievance  which  the  Court,  must,  at  once,  pro- 
i^ouncc  for,  whatever  became  of  the  other  alleged 
matter  of  grievance,  the  admission  of  the  articled. 
On  the  otj^er  hand  it  was  contended,  by  counsel 
for  the  respondent,  1st,  that  no  exceptions  could 
fww  be  taken  to  the  articles— their  admission  having 
been  acquiesced  in  for  a  longer  term,  than  that 
prescribed,  by  law,  for  an  appeal;  aqd  2dly,  oa 
the  authority  of  Oughton  (6),    that  the  defendant^ 

(a)  Which  enacUi,  that  <<  it  shall  not  he  Uwfal  for  sny  penon 
exercising  ecclesiastical  jurisdiction,  to  tender  or  adminisior  to 
any  person  whatever,  the  oath  usually  called  th»  oath  ex  offiew^ 
or  any  other  oath,  wherehy  such  person  to  whom  the  same  is 
tendered  or  aJuiiuistered,  may  he  charged  or  compelled  to  con- 
fess, or  accuse,  or  to  purge  him  or  herself,  of  any  criminal 
matter  or  thing,  whereby  he  or  she  may  be  liable  to  censure  or 
punishment*' 

(6)  Vide  Oughtou,  TiU  6C.  Ill,  142. 
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being*  himself  present  in  Courts  was  bound  to  take       X822. 
the  oath,   and  to  answer  to  such  positions  or  articles       ^  '^ 
as  were  not  criminatory  (as  to  the  first,  for  instance,      wv^^ 
pleading  that    the  defendant  was  a  clerk  in  holy     9cBULTBi 
orders,  and  vicar  of  Hagbom;  to  the  11th,  pleading    Hoogboiu 
the  jurisdiction  of  the  Bishop  of  his  diocese,  &c.) 
though  not  to  answer  to  such  parts  of  the  articles 
as  conveyed  any  criminal  imputation.      They  ad- 
mitted^  indeed,  that  the  practice  was  otherwise,  in 
the   superior  Ecclesiastical  Courts — but   they  pro- 
tested against  the  Judges  of  the  Diocesan,  and  in- 
ferior Courts,  which  were  slower  in  their  changes, 
being  liable  to  be  appealed  against  for  grievances, 
in  ^hering  to  the  more  ancient,  and^  as  they  in- 
sisted, the  correcter  (or,  at  least,  ia  many  respects, 
the  more  convenient)  practice* 

.    JUDGMSNT. 

Sir  John  Nicholl. 

This  is  an  appeal  from  two  orders  or  decrees 
made  by  the  Consistory  Court  of  Sarum,  in  a  cause 
of  office,  originally  promoted  there  against  a  clerk 
of  that  diocese,  for  adultery,  fornication,  or  in- 
QOntinency. 

The  proceedings  had  in  the  Court  appealed  from, 
9eem  to  have  occupied,  in  all,  but  thy^ee  Court 
days.  On  the  first  of  these,  the  81st  of  October, 
being  the  day  of  the  return  of  the  citation^  the 
party  cited,  not  appearing,  was  pronoiuiced  con- 
tamacious.  No  writ  (a)^  however,  appears  to  have 
issued :  and  on  the  2d  Court  day,  the  22d  of  JIo- 
yember,  the  defendant  having  appeared  voluntarily, 
and  taken  the  usual  oath,  &c.  was  absolved  from 
fcs  contumacy.     The  articles  were  then  brought  in, 

(o)  Vix.  **  Dc  contumace  capiendo,''    Vido  53  Gw).  3.  c.  127. 


GASB8   DBTfeRMIltfiD   tV  tttK 


Easier 
Term. 


^tHULTBI 
BoDOftOV* 


and  were  admitted,  instant tr,  notwithstatidingf  the 
dissent  of  the  defendant's  proctor  j  and  the  de- 
fendant was  monished  to  answer  immediately: 
wherenpon,  the  articles  being  first  read  over,  thA 
defendant  gave,  in  person,  a  negative  issued,  and 
the  proctor  for  the  promovent  was  assigned  a  telrtn 
probatory,  till  the  next  Court.  On  the  3d,  and  Aezt 
following.  Court  day,  the  19th  of  December,  tiie 
Judge,  at  the  petition  of  the  proctor  for  the  pro- 
movent, decreed,  that  the  defendant  should  '*  take 
the  usual  oath  for  his  personal  answers**— when  hia 
proctor,  for  the  first  time,  protested  of  a  grievance, 
with  intent  to  appeal.  That  appeal  was  entered 
accordingly,  and  has  since  been  prosecuted,  and 
the  Court  has  now  to  determine  on  the  matter,  or 
matters^  of  alleged  grievance. 

The  grievances  (for  they  are  to  be  spoken  of  in 
the  plural  number)  purported  to  be  appealed  from, 
in  special f  seem  to  be,  1st,  the  admission  to  proof, 
instanter,  of  the  articles,  notwithstanding  the  dis- 
sent of  the  proctor  for  the  defendant,  on  the  22d  of 
November  j  and  2dly,  the  order  or  decree  of  Court, 
for  the  defendant's  personal  answers  upon  oath,  of 
the  19th  December. 

Now,  as  with  respect  to  the  first  alleged  grier- 
ance-— that  of  the  22d  of  November— it  is  observ- 
able, that  this  appeal  is  only  entered  on  the  34th  of 
December,  clearly  after  the  fifteen  days  allowed 
by  the  statute  {a).  No  appeal  is  protested  of,  even, 
till  the  19th  of  December-— and  the  protest  is  theit 
only  of  appeal  from  steps  taken   by  the  Court  on 

(a)  M  Hen.  8.  c.  12.  ••  7.  Ten  days  for  appeal  are  assigned 
by  tho  Canon  Law,  and  the  same^  rule  was  adopted  into  the  r^* 
forwuitio  legum. 
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dayt  a^d  not  of  appeal  from  the  admission  of       lom 
urticles  on  the  Court  day  preceding.     The  de- 
ant,  too,  had  acquiesced  (a)  in  the  admission  of 
articles,  by  compl^^ing  with  the  assignation  of    ScsniffM 
[]!ouii;  in  giving  a  negative  issue,  of  course  sulh-    Hoimoik 
CHt  to  their  admission. 

pan  these  gprounds  I  am  of  opinion  that,  how* 
hardi  and  precipitate  the  proceedings  in  the 
rt  below  may  have  been,  and  however  at  vari- 
i»  not  merely  with  formal,  but,  in  some  respects, 
.  substantial  justice  (for  instance,  as  well  in  pro- 
icing  the  party  contumacious  on  the  very  day 
ic  return  of  the  citation^  which  is  still  not  com- 
»ed  of  as  a  grievance ;  as  in  admitting  the  articles 
(Qpt  affording  the  defendant  time,  or  opportunity, 
onsult  upon  their  admissibility,  which  now  is* 
\f  I  am  of  opinion,  that  the  admission  of  the 
les  had  been  too  long,  and  too  far,  acquiesced 
M>  be  duly  appealed  from;  and,  consequently, 
the  articles  must  stand  admitted  in  their  present 
■^  however  objectionable  that  form  may  be ;  the 
tioQ  of  their  admissibility  being  one  of  which 
Court  has  no  authority  to  dispose.  Whether,  if 
tsntial  justice  require  it,  the  Court,  in  the  pro* 
I  of  the  suit,  may  not  devise  some  means  of 
ng  these  articles  into  a  more  regular  shape,  if 
[olar  in  their  subsisting  form,  is  a  point  as  to 
;h  it  would  be  useless  to  enter  into  any  present 
dlation.  Mean  time  I  may  suggest  to  the  coun- 
jr  the  promovent,  the  propriety  of  considering 

Nam  potest  appellare  qui  terminum  recipit  ad  praeedeu' 
vel  ad  solvendum,   vcl  aliaSi   procesiui   caustt  acquievit. 
It  Prase.  253. 
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X9n.       whether,   and  hoW  far.  it   would  be  advissMe  to 

.  jWwT      proceed  to  examine  upon  articles  which  were-  sub- 

^^^sfm^      9tantia)ly  faulty  in  their  original  fnime/and  ion- 

ftcHucTBt     gtraction ;  without  at  all  committing  myself  to  any 

lUuQMom.     opinion  that  the  articles  in  question  are  such. 

The  other  matter  of  grievance,  the  order  or  de- 
cree for  the  personal  answers  of  the  defendant^  is 
duly  appealed  from :  so  that  the  only  qaestion  in^ 
respect  of  this  is,  was  it,  or  was  it  not,  in  its  own 
nature,  an  appealable  grievance  ?  Nor  is  it  a  ques- 
tion which  imposes  on  the  Court  any  sort  of  diffi- 
culty. This  is  a  criminal  suit ;  and  I  am  dear  tbaty 
in  a  criminal  suit,  under  the  statute  of  Gar.  2.  the 
answers  on  oath  of  the  defendant  are  not  to  be 
required  (a).  An  issue  negative,  or  affirmative, ''tt 
the  only  answer,  and  the  calling  for  any  other  tet^ 
tainly  is  an  appealable  grievance. 
•  The  Court  was  aware  indeed,  prior  to  the  argia-^ 
ment,  that  the  contrary  was  asserted  by  Qughtoo,- 
whose  authority  upon  points  of  this  nature,  gene^ 
rally ^  is  not  lightly  to  be  questioned.  But  the  /wi«?-» 
tic6  (if  such  were  the  practice)  of  Ooghton's  timtp 
bas'been  varied  in  all  modern  instances,  and  I  con- 
ceive correctly,  according  to  the  very  wording  of  the 
statute.  For  the  statute  provides,  that  no  ecclesi- 
astical Judge  shall  tender  any  person  whatsoever^ 
any  oath,  whereby  such  person  shall  be  charged  to 
purge  him  or  herself  of  any  criminal  matter  or 
thing:  it  not  simply  justifies  the  party  to  whom  the 
Oath  in  question  is  tendered,  in  refusing  to  take  it ;. 

(a)  It  should  seem,  that  if  tlie  Ecclesiastical  Court  proceeded 
to  enforce  answers  in  a  criminal  suit,  probibilion  would  lie.  Soo- 
Goulson  V.  Wainwrigbt,  i  Sid.  874. 
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fcut  H  prohibits  the  very  tender  of  it,  by  any  per-       IBM. 
5on  exercising  ecclesiastical  jurisdiction.  iwf 


It  is  argued,  however,  that  this  statute  only  goes 
to  protect  parties  from  being  forced  to  answer  Sc«i/wit 
criminal  charges  j  and  that  it  contains  nothing  which  Hodgmiu 
prevents  the  usual  oath  for  answers  from  being  ad- 
ministered to  defendants  in  criminal  snits,  so  as  to 
oblige  them  to  answer  those  articles  objected  to 
them,  which  are  not  criminal  charges.  To  this  in- 
terpretation of  the  statute  1  can  by  no  means  assent ; 
it  being  neither  consonant  to  practice,  nor  to  those 
general  principles,  which  govern,  in  this  country, 
tiie  administration  of  criminal  justice* 
'  And  first,  as  to  practice,  the  contrary  has  been 
laid  down  by  this  Court  in  such  repeated  instances, 
that  it  would  be  mere  idle  pedantry  to  refer  to  par- 
ticalar  cases. ,  It  may,  indeed,  be  the  tiodified  prac- 
tice in  civil  suits,  founded  on  criminal  imputations  ; 
it  is  clearly  not  the  practice  at  ail,  in  suits  directly 
eriminal.  For  instance,  if  adultery  be  proceeded 
against  by  libel,  quoad  petendum  divortium  ;  the  de- 
fendant's answers  may  be  (though  seldom  ar^  (^i)  ) 
taken  to  such  parts  of  the  libel  as  involve  no,  direct 
or  implied,  charge  of  adultery.  But  if  adultery  be 
prosecuted  by  articles,  quoad  pcsnam  legalem ;  tlie 
defendant's  answers  may  7wt  be  taken,  not  even  (that 
ie)  to  such  parts  of  the  articles  as  involve  no  charge 
€>f  adultery,  either  direct  or  implied.     The  same 

(a)  An  issue,  if  confessing  the  marriage,  though  otherwise 
c^oDtesting  suit  negatively,  is  all  that  is  required.  Answers  are 
Seldom,  if  ever,  called  for  in  cases  of  this  description ;  unless 
to  the  fact  of  marriage,  where  the  defendants  proctor  has 
tven  a  negative  issue  to  the  libel,  generally,  a  step  which  is 
relj  taken. 
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18SS.       hcldSf  mutatis  mutandiSf  in  proceediDgs  for  incert, 

^^^      and  in  other  cases.     It  is  the  not  attending  to  thift 

wiy.*^      settled  distinction,  which  may  have  given  rise  to  the 

ScBOLTBs     erroneous  notion  that  answers  may  be  called  for  ia 

Hoimoir.     criminal  snits. 

Nor,  secondly,  do  I  conceive  that  calling  for  an- 
swers  in  suits  of  this  description,  is  more  at  variance 
with  the  correct  practice,  than  it  is  objectionable 
upon  sound  principle.  On  principle,  parties  are  nei- 
ther compellable  to  render  diemselves,  nor  to  inmish 
their  accusers  means  of  rendering  them,  obnoxious 
to  censure  or  punishment :  they  are  neither  to  be 
forced  to  implicate,  nor  to  do  any  thing  which  hw 
a  tendancy  to  implicate,  themselves.  The  guilt  of 
parties  under  prosecution  is  to  be  sifted  out  by  the 
depositions  of  witnesses  and  other  ''  due  proofs  and 
evictions,*'  from  the  number  of  which  the  parties 
own  answers  are  excluded,  as  well  by  natural  jus* 
tice  as,  1  conceive,  under  the  statute  of  Car.  2.  by 
positive  law.  In  criminal  suits  the  maxim  is,  *'  ac^ 
tore  non  probante,  reus  absolvitur*^  And  it  is 
obvious  how  much  of  the  burthen  of  proof  maj  be 
shifted  from  the  "  ^rfc^r"— the  promovent— by  tlie 
defendant's  answers,  even  to  such  heads  or  positions 
objected  to  him  as  are  not  in  themselves,  and  directly 
criminatory.  Admissions  from  the  defendant  of 
those  parts  of  the  articles  which  are  not  of  this  kind^ 
may  be  the  means,  (perhaps  the  only  means)  of 
helping  the  promovent  to  the  proof  of  those  parts  of 
them  which  are.  Add  to  this,  that  the  popular^  at 
least,  though  not  the  just  and  legale  inference,  de- 
ducible  from  tlie  defendant's  answering  articles  in 
part,  and  declining  to  answer  the  criminal  charges, 
is  an  admission  of  his  guilt.     And  it  is  contrary  to 
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nataral  justice,    that  a  defendant,   even  if  giiilty,       1822. 
should  be  put  to  the  alternative  of  perjury,  or  any       "S"***" 
thing  in  the  nature  of  confession ',  the  more  especi«      ^^^v<^ 
ally  as  the  same  defendant,  swearing  himself  inno^^     Schcltei. 
cent  (as  the  fact  might  be)  of  the  offence  imputed  to     Hodoiom. 
him,  could  hope  to  obtain  but  little  credence,  and 
expect  to  derive  but  little  benefit. 

As  to  the  single  other  point  insisted  upon  in  the 
Vgunoent,  the  hardship  of  sustaining  appeals  from 
inferior  Courts  for  pursuing  the  ancient,  in  prefer- 
ence to  the  modern,  and,  it  is  to  be  presumed,  the 
correcter,  practice;  the  general  answer  to  arg^« 
ittents  from  topics  of  this  nature  is  simple  and  ob- 
viotis.  Where  those  Courts  have  deviated  into 
mere  formal  irregularities,  the  visiting  of  these  with 
any  thing  of  strictness  by  this  Court,  may  justly  be 
deprecated  as  harsh.  But  where  their  course  of 
procedure  violates  either  the  rules  of  positive  law  or 
die  dictates  of  natural  justice,  or  both  these  together^ 
this  Court  is  bound  to  administer  a  correction  to 
Uiem  which  it  can  only  apply,  by  sustaining  appeals 
from  those  orders,  or  decrees,  to  which  that  course 
•f  procedure  may  have  led. 

Upon  these  considerations  I  reverse  the  order  for 
the  defendant's  personal  answers,  and  retain  the 
taose^  The  observations  which  I  have  made,  hypo- 
tbetically,  upon  the  articles,  are  in  the  recollection 
^f  the  respondent's  counsel,  and  will,  I  have  no 
^bt,  be  attended  with  due  effect. 


VOL.  I.  H 
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^*^"**  DURANT  V.  DURANT. 

2d  Session. 


(^An  Appeal  from  the  Consistorial  Episcopal  Court 

of'  Litchfield  and  Coventry. 


wiwteTeriii  to  A  HIS,  in  the  first  instance,  was  a  cause  of  divorce^ 
miu^^h/^l  ot  separation  d  mensd  et  thoro,  by  reason  of  adul- 
K'SlS^r^  tery,  promoted  and  brought  by  Mary  Ann  Durant, 
staicta^^"a  wife  of  George  Durant,  Esq.  of  the  parish  of  Tong 
perMMi  ser-  Castle,  county  of  Salop,  in  the  diocese  of  Lichfield 
tiee.  or  decree,  and  Coventry,  and  province  of  Canterbury,  against 
ii|H>n  the  party  ^^^  Said  George  Durant,  Esq.  in  the  Consistorial  Epis- 
]^e,*tiie  ^^P^l  Court  of  Lichfield  and  Coventry.  The  pre- 
oenriee  of  a  gent  appeal  was  entered,  on  the  part  of  the  original 
•wenvponthe  defendant,  from  a  sentence  or  order  of  that  Consis- 
notjoitifyihe  tory  Court,  pronouncing  him  in  contempt,  and  de« 
tuifftiiirj^    creeing  him  to   be  signified,   pursuant  to  the  sta- 

aniweriarc  The  proceedin&fs    had  in   the   Court  below  are 

not  brought  in.  .^         ^    ^ 

stated  in  the  judgment. 

Judgment. 

Sir  John  Nicholl. 

The  course  which  the  present  appeal  has  taken 
relieves  me  from  the  obligation  of  determining  on 
the  merits  of  it;  for  it  appears,  if  I  may  so  say,  to 
have  determined  itself.  But  it  involves  a  question 
of  some  nicety  in  practice;  upon  which  it  may  be 
convenient  that  I  should  embrace  the  opportunity, 
thus  afforded  me,  of  delivering  my  opinion. 

(a)  StaU  53  Geo.  3.  c.  127. 
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This  in  an  appeal  from  the  Consistory  Court  of  1823. 
Coventry  and  Lichfieid,  where  the  suit  originally  ^^^ 
depended,  being  a  suit  of  separation  d  mensA  et  v«^v^ 
tkoro,  promoted  by  the  wife  against  the  husband  i>«ra«t 
for  adultery.  The  citation  was  returned,  person-  Durant. 
ally  served  on  the  18th  of  January,  1820  $  but  no 
appearance  was  given  for  the  party  cited,  till  the 
8th  of  May,  1821 ;  and  then  only,  it  should  seem, 
in  consequence  of  a  notice  served  upon  the  party 
on  the  17th  of  April  preceding,  that  he  would  be 
pat  in  contempt  and  signified,  failing  to  appear 
upon  that  day.  A  libel  and  allegation  of  faculties 
were  brought  in  on  the  2  2d  of  May,  and  were 
admitted  on  the  3d  of  July,  when  a  general  nega- 
tive issue  to  the  libel  was  g^ven  for  the  defendant, 
and  a  decree  for  answers,  both  to  the  libel  and 
allegation  of  faculties  was  prayed  for  the  plaintiff. 
The  decree  was  subsequently  extracted,  and  was 
returned  on  the  9th  of  October,  personally  served 
upon  the  defendant's  proctor,  who  appeared  to  the 
decree,  and  was  assigned  to  bring  in  his  client*8 
answers  by  the  next  Court.  This  assignation  was 
continued  from  Court  day  to  Court  day,  till  the 
15th  of  January,  1822,  when  the  Judge  (having 
already  previously  directed  a  notice  to  be  served  on 
the  party,  and  which  was  actually  so  served  on 
the  8th  of  November,  that  he  would  be  put  in 
<M>ntempt  if  his  answers  were  not  filed  as  on  the 
SOth  of  November  preceding,  his  proctor  then  ap- 
Jpearing,  and  still  appearing  from  Court  day  to 
CJourt  day,  and  praying  further  time)  pronounced 
^e  defendant  in  contempt,  from  which  supposed 
^ievance  this  appeal  has  been  duly  prosecuted  to 

its  present  stage. 

h2 
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ia22.  Now,  on  the  face  of  these  proceedings,  there  are 

-j^'^  strong  grounds  to  suspect,  that  the  defendant  ha» 
>^^^  been,  vexatiously,  endeavouring  to  obstruct  the. 
PuRANT  course  of  justice  to  the  plaintiff.  No  appearance 
PuRANT.  even  was  given  till  more  than  a  year  and  a  quarter 
after  the  return  of  the  citation ;  and  though  some- 
thing has  been  said  of  compromise,  and  of  pro- 
posed arrangement,  which  partly  relieves  from  the 
impression  produced  by  that  fact,  still,  it  is  to  be 
remembered  that,  this  appearance,  at  last»  is  only 
obtained  by  threats  from  the  Court  of  resorting  to 
its  compulsory  process*  A  general  negative  issue 
is  then  given  to  the  libel  (quite  out  of  the  usual 
course),  not  even  confessing  the  marriage  i  so  that 
the  Court,  with  no  constat  before  it  of  a  fact  of 
marrhgCf  could  allot  the  wife  nothing  on  the  ac- 
count, or  in  the  nature,  of  alimony.  Lastly,  an 
interval  of  nearly  six  months  occurs  between  the 
decree  for  answers^  and  the  step  appealed  from— 
the  answers  to  the  libel,  though  said  to  be  readjt 
being  then  unfiled,  and  the  answers  to  the  allegatioa 
of  faculties  not  even  being  asserted  to  be  in  a  state 
of  forwardness  (a). 

.  It  is  not  to  be  denied  that  the  proceedings  here 
stated  compose  a  case  of  great,  I  may  even  say  of 
extreme^  hardship  upon  the  wife.  Still,  however^ 
the  Court  would  have  been  put  to  some  difficulty  to 
pronounce  against  the  present  appeal,  in  the  ab- 
sence of  "  a  personal  service,  upon  the  party,  of  thfi. 
decree  for  answers;**  in  which   absence  I  should 

(a)  The  appellant's  proctor  merely  prayed  **  further  time  J* 
upon  a  statement  that  his  client's  "  answers  to  the  libel,  settled 
Ky  counsel,  had  been  just  left  with  him,"  but  that  his  answera 
to  the  allegation  of  faculties  ''  had  not  yet  come  to  his  hamds.^* 
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hardly  have  been  led  to  decide,  that  the  present  1822. 
appellant  was  duly  and  lawfully  put  in  contempt  ^^^''^ 
And  this  is  a  question  which  the  Court  might  have 
had  to  determine  judicially,  with  reference  to  the 
merits  of  the  present  appeal,  had  it  been  made  a 
point  of,  and  insisted  upon,  by  the  counsel  for  the 
Appellant,  and  had  not  the  appeal  been  pronounced 
for^  less  upon  the  merits  than,  under  a  sort  «( 
armngement  between  the  parties  (^a).    As  with  any 

:Xa)  Tlie ibllowing  is  the  minute  of  the  jadgment  entered  by 
toDsent.  **•  Bedford  (proctor  for  the  appellant)  prayed  the  Judge 
to  pronounce  for  the  appeal,  and  complaint  made  and  interposed 
in  this  behalf,  and  for  his  jurisdiction,  and  that  the  Judge,  from 
whom  this  cause  is  appealed,  hath  proceeded  wrongfully,  nully, 
and  .unjustly — to  reverse  the  order  or  decree  appealed  from-^ 
to  retain  the  principal  cause — and  therein  to  allow  time  for  him 
the  said  Bedford  to  give  in  his  client's  answers.    Box  (proctor 
for  the  respondent)  prayed  the  Judge  to  pronounce  against  the 
appeal,  and  complaint  made,  and  interposed  in  this  behalf,  and 
that  the  Judge,  from  whom  the  same  is  appealed,  hath  proceeded 
rightly,  justly,  and  lawfully — to  affirm  the  order  or  decree  ap- 
pealed from,  and  to  retain  the  principal  cause — and  therein  to 
decree  the  said  Bedford's  party  in  contempt,  and  his  contempt 
to  be  signified  according  to  the  act  of  parliament,  in  that  case 
made  and  provided,  for  not  having  obeyed  the  order  or  decree 
of  the  Judge  from  whom  this  cause  is  appealed,  and  to-eondemn 
the  appellant  in  costs.    The  Judge  having  heard  the  proofs  read^ 
and  advocates  and  proctors  on  both  sides  thereon,  by  •wterlocu* 
lory^lecreQ,  having  the  force  and  eSectof  a  definitive  sentence 
In  writing,  pronounced  for  the  appeal  and  complaint  made  and 
interposed  in  the  said  cause,  and  for  his  jurisdiction,  and  that 
the  Judge,  from  whom  this  cause  is  appealed,  hath  proceeded 
^nrongfuUy,  nuliy,  and  unjustly,  reversed  the  order  or  decree 
appealed  from — retained  the   principal  cause-^-and  therein  as- 
signed Bedford  to  give  in  his  client's  answers  the  next  Court 
^ay." 

A  new  decree  for  answers  was  ^o  further  directed  to  issue, 
•at  petition  of  Box. 


i 


118  CASB8   PXTBRMINIP    IK    THE 

1822.       immediate  reference  therefore  to  the  present  appeaf, 

•®^^      the  question,  in  a  manner,  merges,  still  however  it 

\^^^     may  be  convenient,  I  repeat,  as  a  guide  to  practir 

DuRANT     tioners,   in  these  and  similar  cases,  that  I  should 

i>uEAirff.    state,  and  examine,  somewhat  indeed  extra  jadi« 

cially,  and  without  the  point  having  been  argued^ 

what  the  correct  practice^  in  thb  matter  of  peraonal 

answers,  is. 

And  here,  in  the  first  place,  it  may  save  time  to 
inquire  what  was  the  old  practice  in  the  matter  in- 
quired of;  for  if  that  be  consonant  to  reason  and 
analogy,  and  has  undergone  no  authoritative  al^ 
teration,  it  is,  or  ought  to  be,  the  practice  of  the 
Court  at  the  present  day. 

From  the  old  practice  then  as  laid  down  by 
Oughton,  Clerk,  and^  Consett,  it  is  to  be  collected 
that  personal  answers  were  twofold— -being  to  be 
had,  in-  certain  causes,  on  special  application,  from 
the  proctor  in  the  cause,  as  well  as  from  the  prin- 
cipal. This  is  distinctly  laid  down  by  Oughton ;  for 
instance,  in  the  16th  sec.  of  his  6l8t  title  (a),  "  de 
litis  contestationej*  and  in  the  subsequent  section 

(a)  tfota  etiam,  quod  procurator  actorisp  postquam  lii  $ii  com* 
tesiaiaf  n  crediderit  se  in  aliquo  [videlUet  in  aliquA  positicme  mm' 
teriali  libelli,  prtesertim  poritione  aliquA  lihelli  nuUrimomialU^ 
po$»e  rekvari  ex  responsis  procuratoris  partis  advena,  potest  primi 
{scilicet  aute  decretum  pro  parte  prindpaU]jurare,  pro  parte  nii, 
quod  credat  tefideliter  posuissc^  content  a  in  lihello^  ct  peterejura* 
mentum  a  procuratore  partis  adverse  prastari,  defideliter  respan* 
dcndo  positionilms  ejusdem  libelU  in  proximo  die  juridico :  quod 
est  concedendum,    Ougbton,  tit.  1.  xi.  s.  IG. 


*  This,  in  Ougbtoo,  is  misprinted  yQiniue, 
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[s.  17  of  the  same  title  (a)  ]>  the  suits,  in  special^  where       W'iX 
the  proctor's  answers  may  be  had,  are  pointed  out^       "S**'^ 
and  the  uses   to  which  they  are  capable  of  bein^      v-^-v^ 
made  subservient   in   these    suits^   are  ascertained^.      BuRAKf 
Now  this  being  so,  I  apprehend  that  notices  or  de-      d^haiv* 
<5rees  for  personal  answers  were  always  served  ac-«. 
cordingly  ;  that  is,  notices  for  such  answers  from  th6 
proctor,  upon  the   proctor;    and   decrees  for  such 
answers  from  the  party,  upon  the  party. 

It  is  true  indeed  that  Oughton,  in  his  62d  title, 
refers  to  a  note  on  title  xxi.  [Obs.  9.]  by  which  it 
seems,  that  a  decree  for  the  answers  of  the  party 
principal  in  the  caiise  may  be  served  on  his  procton 
But  this  can  only  be,  he  observes  (6),  under  the 
special  authority  of  the  Court,  in  virtue  of  a  special 
clause  inserted  in  the  decree  itself:  and  conse- 
quently  it  forms  no  exception  to  the  rule,  that  in 

^ 

(a)  Et  est  admodum  necessarium  ut  hoc  fiat ^  in  causa  restitutio^ 
His  obsequiorum  conjugalinm,vel  divortii  out  seperati&nis  d  thoro  et 
mensd:  nam  de  verinmili  procurator  ret'  est  ita  instructus  d  do^ 
mino  suOf  quod  vuU  fateri  soUmnizationem  tnatrimonii  allegati ; 
tx  quop  procurator  mulieris  ayentis  potest  adstatim  petere  sumptui 
iitis  et  alimonicBt  domitUB  suce  decemi,  quod  alias  petere  nmi  possit^ 
idsipostquam  ipsa  pars  criminalis  faerit  examinata ;  quod  plerum- 
que  (prcesertim  in  his  casibus)  differtnr,  per  rei  contumadamf  ad 
evitandum  condemnationem  ui  eisdem  expensis  liiis  et  alinumicB. 
OaghtoD,  ubi  snp.  s.  17. 

(6)  Citailo  verb,  seu  decretutn  citatorium  pro  respontis^post  litis 
coniestationem)  personalibus  partis  prirvcipalis  exequi  solet  vel  in 
partem  ipsam  principalem,  per  ostensionem  efusdem  sub  sigillo  JU' 
dicis  officii^  et  relictionem  notuke  {ad  effectum  ejusdem)  angiicaiUB  ; 
vel^  ut  supra,  viis  et  modis ;  aut  aliter,  vi  clausula  cujusdam  in  ipso 
decreto  (cum  ita  petatur  ajudice)  specialiter  inserenda  solummodo^ 
nouutnquam  exequi  solet  in  procuratorem  originalcm  in  causd,  pre 
dictd  parte  exercentcm;  ostendendo  scilicit  decretum  hujusmodipro 
rp^onsis,  sub  sigillo ;  et  vcram  penes  cum  relinquendo  copiam  efus^ 
Ot^htoD,  tit.  xxi,  obs.  9. 
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1823.       ordinary  cases,  the  decree  for  the  personal  antwers 
Easier      ^f  ^^ie  party  principal  must  be  personally  served 
\^-v*^      upon  the  party  principal.     Ougfaton's  whole  62d  title 
DuRAMT     represents,  under  ordinary  circumstances,  the  decree 
.DiJiujiT.     for  the  personal  answers  of  the  party  principal,  aa 
a  formal  process,  under  seal  of  the  Court,  against 
the  party  principal,  and  required  to  be  served,  per- 
sonally, upon  the  party,  as  contradistinguished  fromi 
any  mere  assignation  or  notice  to  be  served  upon  the 
proctor.   And  this,  I  conceive,  to  have  been,  invari- 
ably, the  old  practice,  except  as  excepted  in  the 
9th  obs.  on  Oughton's  21st  title—an  exception  not 
at  all  applicable  to  the  case  of  present  appeal,  or 
in  ordinary  instances. 

So  stood  the  old  practice,  a  practice,  I  must  aLw 
remark,  both  perfectly  reasonable  in  itself,  and  per- 
fectly consonant  with  the  practice  of  the  Court  ia 
analogous  cases.  For  the  reasonableness  of  the 
practice,  it  is  too  obvious  to  be  insisted  upon ;  and 
for  its  consonance  with  analogy,  we  all  know,  that 
whatever  is  to  be  done,  personally,  by  the  party,  ab- 
solutely requires,  in  strictness,  a  personal  service  of 
the  notice  or  decree  for  doing  it  upon  the  party. 
Where  steps  are  to  be  taken  by  the  proctor  merely, 
A  mere  assignation  upon  the  proctor  suffices— be, 
quoad  hceCf  being  '^  dominus  litis."  But  where  the 
personal  intervention  of  the  principal  is  requisite  to 
the  act  to  be  done,  as  it  is,  for  instance,  where  costs 
are  ta^ed  against  him,  or  where  sums  are  decreed 
to  be  paid  by  him  on  account  of  alimony,  the  prac* 
ticeis  to  take  out  a. monition  against  the  party,  not 
merely  to  serve  a  notice  on  the  proctor,  which  mo- 
nition must  be  personally  served  upon  the  party  j 
in  all  cases,  that  is,  where  it  i^  requisite  that  th^ 
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proceedings  should  be  conducted  with  any  semblance  i8». 

of  regularity.  ^^^ 

It  must  be  conceded^  however,  in  this  matter  of 


fersonal  answers^  that  the  modem  practice  has  been  Dvramt 
to  serve  the  decree  on  the  proctor  only,  and  not  on  doraht. 
the  principal  This  may  have  arisen,  partly  perhaps 
from  the.  two  species  of  personal  answers  already 
aUuded  to  (the  latter,  for  obvious  reasons,  now  ob- 
solete) being  confounded  in  modem  practice ;  and, 
partly,  because  persons  seldom  hang  back  in  this 
matter  of  answers^  which  are  to  be  obtained,  in 
most  cases,  without  any  sort  of  difficulty.  Being 
the  practice,  however,  I  should  be  disposed  to  admit, 
that  a  service  of  the  decree  for  answers,  though 
merely  upon  the  proctor,  might  be  a  sufficient  ser- 
vice of  the  decree  for  very  many  purposes.  For  in- 
stance, if,  after  such  service,  the  party's  answer  to 
an  allegation  of  faculties  were  not  brought  in  within 
It  fit  and  reasonable  time,  it  might  justify  the  Court 
in  allotting  sums  on  account  of  alimony  (the  mar- 
riage, that  is,  being  proved  or  confessed)  in  pro- 
portion to  the  full  extent  of  the  faculties  alleged ; 
and  so  on.  But  it  is  a  very  different  question  whe- 
ther such  a  service  would  justify  the  Court  in  putting 
the  party  in  contempt,  and  proceeding  to  signify 
him,  in  order  to  his  imprisonment,  under  the  statute ; 
a  measure  which,  I  conceive,  Ecclesiastical  Courts 
to  be  only  warranted  in  adopting,  where  the  prior 
proceedings  have  been  conducted  with  the  strictest 
regularity. 

5Ior  would  it  vary  the  case,  in  this  view  of  it,  to 
my  apprehension,  that  notice  of  the  decree  should 
have  been  served  on  the  principal,  or  that  the  proc- 
tor, should  have  appeared  to  the  decree,  and  prayed 
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1822;       further  time,   and  so    forth;   both  which  circam* 
^cu^er      stances  occurred  in  this  very  suit.     As  for  the  no-» 
v«»v..^^      tice,  that  was  a  mere  notice  from  the  adverse  proc- 
DuRANT      tQ|..   f\^Q  QQiy  notice  which  the  party  was  bound 
DuNANT.     (under  this  penalty  at  least)  to  obey,  being  the  de- 
cree of  the  Court,  under  seal  of  the  Courts  dufyi 
i.  e.  personally,  served  upon  him,  the  pftrty.    As  for 
the  proctor's  appearing  to,  and  acting  upon  the  de^^* 
cree,  I  can  by  no  means  think  the  act  of  the  proctor 
M  binding  on  the  principal — unless,  indeed,  in  virtue 
of  some  special  clause  to  the  effect  of  enabling  him 
to  accept  services  of  decrees,  &c.  upon  the  priiici- 
pal,  inserted  in  the  proxy— for  I  cannot  concede  that 
a  party  may  be  put  in  contempt,  and  signified  so 
as  to  become  liable  to  all  the  penalties  of  contumacy^ 
merely  from  his  proctor  doing  that,  for  doing  which 
he  has  no  strict  legal  authority. 

Such  then  being  the  old  practice,  and  being  S0| 
as  it  is,  consonant  both  to  reason  and  analogy,  it 
remains  only  to  inquire  whether  it  has  undergone 
any  authoritative  alteration  in  later  times.  Nor  do  I 
conceive  that  the  inquiry  can  be  attended  with  any 
sort  of  difficulty.  Is  there  any  adjudged  case  pro- 
ducible where  this  Court  has  proceeded  to  enforce 
decrees  of  this  nature  by  its  compulsory  process,  in 
the  absence  of  a  personal  service  ?  I  am  confident 
there  are  none.  Can  it  even  be  shewn  that  such 
decrees  have  been  so  enforced,  unless  after  a  personal 
service,  the  whole  matter  passing  sub  silentio  ?  I 
am  nearly  as  confident  that  this  has  not  occurred  j 
for  the  Court  is  always  (or  means  to  be)  satisfied 
that  there  has  been  a  personal  service  before  issuing 
its  compulsory  process  in  this  description  of  cases* 
The  result  therefore  of  the  whole  inquiry,  which  is 
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almost  too  obvious  to  be  stated  in  terms,  is,  that  the       1B23. 
old  practice  in  this  matter  of  personal  answers,  be-       Term"^ 
ing  both  perfectly  reasonable,  and  perfectly  ana-      ^^v^/ 
logons  to  the  correct  practice  in  similar  cases,  should      Duramt 
and  mustf  in  all  cases,  strictijuris^  be  the  practice      Duravt. 
of  Ecclesiastical  Courts  at  this  very  day. 

For  the  present  appeal  I  have  only  to  prononnce 
for  it|  upon  the  understanding,  and  under  the  terms, 
arranged  between  the  parties ;  and  I  direct  that  the 
Judge  of  the  Court  below  shall  be  {^prized,  at 
ODce,  of  this  decree,  and  of  the  grounds  upon  which 
it  has  proceeded* 


( 
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JBasier 
Term, 

3d  Session,     ijj  xHE  PECULIARS  COURT  OF  CANTERBURY, 


Clifford  v.  Mabet. 

•--..w.    The  pr«e,rt  ,„e,Uo„  aro,e  upon  the  right  of  . 
csD'^beeotitM  p^rty  to  be  admitted  a  pauper  iu  a  suit  for  defania- 

to  Mc  or  de-      ^.i^^. 
fe»d  ai  a  "OH- 

CSKIit"         Judgment. 
«•«?    ,^         Sir  John  NicHOLL. 

swearioKbim-  This  is  a  cause  of  defamation  promoted  by 
dlgw^hrm  Martha  Mizzlebrook  Clifford,  against  Henry  Ma- 
rirtno^^^  bey.  The  citation  was  returned  on  the  1st  Session 
^^plthat  ^^  Michaelmas  Term,  1821,  when  the  party  cited 
fiict,  if  denied,  appeared,  personally,  and  prayed  a  libel,  which  was 
cifiraiw  proT-  brought  in,  and  admitted.  A  negative  issue  being 
t^npnJtlif  given  to  the  libel,  witnesses  were  examined,  and  pub- 
MAHeat,^f  1'^^*^*^  was  prayed — when  the  defendant,  still  ap- 
Hr/ed^uh  P^^""S  personally,  asserted  an  allegation, 
tiw  receipt  of       On  the  1st  Sessiou  of  Hilary  Term,    1822,  the 

defendant,  still  only  giving  a  personal  appearance, 
prayed  to  be  admitted  a  pauper.  This  was  objected 
to,  on  the  pail  of  the  plaintiff,  who  has  stated  his 
grounds  of  objection  in  an  act  of  Court,  to  which 
the  defendant  has  also  written,  in  support  of  his 
prayer.  Affidavits  are  brought  in,  on  both  sides ; 
and  the  question  for  the  Court  to  determine  is 
whether  the  petitioner  is,  or  is  not,  entitled,  to  be 
admitted  to  defend  this  suit,  in  J'ormd  pauperis. 
It  is  denied  that  he  is  so  entitled,  on  the  part  of  tlie 
original  plaintiff,  as  well,  1st,  from  the  nature  of  the 
suit,  as,  2dly,  from  the  state  of  the  petitioner's 
circumstances.     In     detei*miniug   this   cjuestion,   I 


a  competent 
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shall  endeavour  to  keep  these  two  heads  of  objection       latf. 
distinct  and  separate ;  only  premising,  that  as  the      ??^^ 
privilege    claimed,    that    of   appearing    in  Jormd     ^J^HII^ 
patiperiSf  is  a  great  privilege  in   law,   on  several     Cuprou 
accounts,    the    claim  must    be    clearly  made   out^      Mabby* 
before  the  privilege  itself  can  be  conceded. 

1.  First,  then,  I  entertain  considerable  doiibts^ 
whether  a  party  can  be  admitted,  either  to  sue  or 
defend,  as  a  pauper,  especially  the  latter,  in  a  cause 
of  defamation.  A  defamation  cause  is  in  the  nature, 
at  least,  of  a  criminal  suit — it  is  styled  by  Oughton, 
causa  mixta  \Jioc  est — partim  criminalism  partim  ci^ 
vilis'] — ^and  again,  with  greater  precision,  causa  cri^ 
tninaliSf  civititer  intent ata-^^nd  I  strongly  ques-. 
tion,  whether  in  reason,  and  upon  principle,  it  is 
competent  to  a  party,  under  any  circumstances,  to 
appear  as  a  pauper  in  a  suit  of  this  description  (a). 
Of  any  precedent  for  the  present  application,  I  am 
wholly  unaware— nor  would  the  Court  be  induced, 
by  acceding  to  the  prayer  of  this  petitioner,  to  fur- 
nish a  precedent,  which  might  be  nearly  tantamount 
to  licensing  persons  of  a  low  condition  to  defame 
their  neighbours  with  impunity,  unless  it  felt  itself 
deprived  of  any  discretion  on  this  head,  by  some 

(a)  The  statute  11  Hen.  7.  c.  12,  clearly  relates  only  to  civil 
mits.  It  should  seem,  however,  a  defendant  in  some  kinds  of 
misdemeanor,  may  be  admitted  to  defend  in  formA  pauperis — bat 
the  reason  tkert  is  said  to  be,  that  the  prosecntor,  who  can  have 
«9  eoils,  is  not  prejudiced — a  reason  observed  by  the  Courts 
Bot  to  apply  in  this  case.  Vide  Rex  v.  Wright,  2  Stra.  1041. 
The  provision  in  2  Geo.  2.  c.  28,  only  applies  to  defendants, in 
actions  brought  relating  to  the  Customs* 

It  was  held  in  Rex  v.  Pierson,  2  Burr.  1039,  that  a  defendant 
could  not  be  admitted  pauper  vpon  an  attachment  for  a  contempt. 
But  the  decision  therCf  proceeded  upon  a  quite  distinct  principle. 
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1822.  paramount  authority.  On  the  contrary,  however, 
JBtwicr  tjj^  single  authority  in  point,  with  which  I  am  ac- 
quainted, or  to  which  I  have  been  referred,  is  ex- 


Clifford  press,  that  parties  are  not  admissible  to  sue  or  defend 
M ABBT.  ^^  paupers  in  defamation  suits  (a).  It  occurs  in 
Oughton's  8th  tit.  <<  de  admissiane  in  Jortnd  pau^ 
per  is  f^  or  rather,  in  a  note  on  that  title;  but  it  is 
to  be  observed,  that  Oughton*s  notes,  generally 
speaking,  are  of  at  least  equal  authority  with  his 
text — the  notes  being  explanatory  of  the  practice  in 
Oughton  s  time ;  the  text  of  the  older,  and  com- 
monly less  correct,  practice  in  the  time  of  Clerk. 

2.  But,  secondly,  I  am  of  opinion,  that  the  facts 
disclosed  in  this  act  of  Court,  and  upon  the  affi- 
davits, would  not  justify  the  Court  in  conceding  to 
the  petitioner  this  great  legal  privilege—if  the  law 
were  otherwise,  or  if  the  petitioner  were  defendant 
in  a  mere  civil  suit.  From  the  petitioner's  own 
affidavit  it  results,  that  at  the  time  when  the  defa- 
matory words  are  charged  to  have  been  uttered, 
and  at  the  commencement,  and  long  subsequent  to 
the  commencement,  of  this  suit,  he  was  a  master 
shoemaker,  employing  two  journeymen,  and  oc- 
cupying a  house  at  Walworth,  at  the  annual  rent 
of  18/.  including  the  taxes,  indeed.  It  appears,  too, 
that  he  only  finally  withdrew  from  this  house  on  the 
21st  of  January,  in  the  present  year— -/Ae  very  day 
upon  which  he  prayed  to  be  admitted  a  pauper---'^ 
circumstance  which  justifies  a  suspicion^  that  he 
only  withdrew  from  it  for  the  express  purpose  of 
that  prayer.  The  petitioner  has  deposed,  indeed, 
to  the  diminished  state  of  his  business  and  income, 

(a)  In  causa  diJTatnationis  non  est  omnind  admittenda  pan  im 
fortnd  pavperii,    OugbtoD,  tit.  8.  n.  (b.) 
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for  the  last  twelvemonth,  which  he  ascribes  to  cir* 
cmnstances  into  which  it  is  not  necessary  for  me  to      nrm! 
enter-^yet  I  observe,  that  even  during  this  period^     ^^v^^ 
he  admits  the  average  amount  of  his  nf  eekly  inccmie    cuvpom 
at  20s.    Add  to  this,  that  he  has  still  a  shop  in      Uamt. 
which  he  carries  on  his  business,  and  **  furniture, 
goods,   and    effects/' — which,   though    he    swears 
them  not  to  be  worth  5/.  he  has  not  specified,  as  he 
onght  to  have  done ;  so  that  neither  the  adverse  party, 
nor  the  Court,  has  any  means    of  forming  an  es- 
timate of  their  probable  value.     So,  again,  the  pe* 
titioner   has    sworn  himself  unable  to  pay   up  the 
arrears  of  rent  due  for  his  late  dwelling-house,  as 
also,  to  discharge  his  debts — but  neither  the  amount 
of  these  arrears,  nor  that  of  his   debts,  nor  how 
these  last  were  incurred,  is  stated  in  any  manner. 
As  for  the  petitioner  swearing  himself  not  to  be 
worth  5/.  after  payment  of  all  just  demands  upon 
him— this  gives  him  no  indefeasible  right  to  be  ad- 
mitted a  pauper,  where  that  step  is  objected  to— « 
the  fact  of  his*  not  being  worth  5/.  if  denied    by 
the    other    litigant,    must  be  specifically  proved. 
Nor  will  even  proof  of  that  fact  be  sufficient,  if 
the  petitioner,  notwithstanding   such   actual  insol- 
vency upon    the  balance,  can  be  fixed  with    the 
enjoyment  of   a  competent    income.       Were  this 
otherwise,    many    persons,    of  large    expenditure, 
and  living  in  splendour  and  luxury,   might  entitle 
themselves  to  the  gratuitous  labors  of  others,  as  well 
as  place  their  legal  adversaries  under  very  undue 
disadvantages,  without    any  risk    of  a  prosecution 
for  perjury.      This  was    explicitly  stated   by   the 
Court  in  the  case  of  Lovekin  v.  Edwards  (a),  a  case 

(a)  1  PliUlimore,  179. 
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1822.       in  which  this  question  was  mnch   canyassed,  and 
^^^      fnlly  entered  into— from  the  general  principles  laid 
\^v<^     down  in  which  case,  I  see  no  reason  whatever  to 
CLirpoRD    swerve  or  depart. 

Habkt.  Upon  these  considerations,  I  am  satisfied  that  I 
cannot,  in  justice  to  the  other  party,  admit  this  de- 
fendant (if  a  defendant  in  any  such  suit)  a  pauper ; 
and  I  pronounce  accordingly. 
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Btuier 
Tmrm. 

PREROGATIVE  COURT  OF  CANTERBURY.         W  8w»imi. 


BOOSB    V.  MOULSBAI.E. 


(On  the  Admission  of  an  Allegation.) 

Stephen  ROOSE,  late  of  Bryntirion  Amlwch,  a tettammi. 
in  the  Island  of  Anglesea,  died  on  the  6th  of  October,  t^i^TS^- 
18219  a  widower,  leaving  behind  him  three  sons  and  ^ainiSSn* 
four  daugrhters.  J®""  P«>^«d  <• 

p  have  bc€a 

Within  a  few  days  after  the   deceased's   death,  wch  in  the 
the  following  testamentary  paper,    all   of  his   own  appreheuiiMi 
hand- writing,  was   found  between  the  leaves  of  a  effect ;  wher? 
ledger*book,  locked  up  in  the  deceased's  bureau.      fiid iSuSi 

^        and  oppor- 
(a)  9f  wbat  I  parpose  to  be  my  Will :— That  my  Soa  Ste«  tonity,  if  be 

phen  Rose  Ms  to  be  my  sole  Executor  of  all  my  EaUt's  *»«*  tUooght 


proper,  to 
**  Lease  Hold  Property  of  all  discriptions  of  Cash  Mort-  haTe  reoderad 

"  gages  Bonds  Notes  of  Hand  Promisory  Notes  Shanes  J^^,"^****^ 

''  ia  Shipping  Amlwql(  Brewery  Houses  Household  Fur- 

Oxn 
Stock  of  HoncB  Cows  Hay  &  Corn  &e.  &c.  &c. 
"  niture  of  evry  discription  where  ever  they  may  be  found 

"  in  this  or  any  other  Country  &c.  &c.  and  to  pay  in  Twelve 
**  Months  after  my  demise  as  folows  : — 
**  Vis.  to  my  Son  George  Bradley  Rooso  600 

'*  to  my  Daughter  Sarah  Hughes  Madjm        250 

**  to  my  Daughter  Easter  or  Hester  Owen     800 

'*  to  my  Daughter  Margaret  Roose    -v  1100 

Steed  1  f»^  ^^^  '*^® 


"  with  the  Seed  &  Seeding  she  now  V    *  ^j^  ^^ 

**  lyeth  upon  j     that  to  my 

''  with  a  House  in  Amlwch  called  Synllan  ^  ^^  g^^. 

Bishops  Lease  ^  pheo  and 

)   his  Isae 


«< 
«« 


with  the  Sheeds  <Stc.  Islonjiii';  tLfPolo  {I)  '  ^" 

C«)  The  word  <'  Of"  was  utrnck  ont  with  a  pen. 

(&)  The  words  ^*  belonging  tiiereto"  were  struck  ont  with  a  pen. 

VOL.  I.  I 


no  CAS18  DSTERMIITED   IV  THE 

MKi  Brought  orer  2650 

''  Also  I  giro  to  my  Orand  daughter  Jane  Hnghei 

_  "  Madyn                                                        100 

Room  **  ^  ™J  ^nn^  daughter  Jane  Ann  Monlsdale  100 

«•  ''  tomy  Grand  Son  Stephen  Roote,  Liverpool  100 

MooLiOAu.  ^  ^  ^y  Q^^^  g^^  j^j^  Stephen  Owen         100 


nnu 


inall  £3050 

'*  Brjrntirion,  ■ 

••  May  24th,  1821.*' 

The  present  question  arose  upon  the  admissibility 
of  an  allegation,  propounding  the  above  testamentary 
paper,  as  the  last  will  of  the  deceased,  on  behalf  of 
Stephen  Roose,  the  sole  executor  purported  to  be 
named  in  the  same.  Of  the  seven  children  of  the^ 
deceased,  five  v^ere  before  the  Court,  consenting* 
that  probate  should  pass  as  prayed.  This  was  <op^ 
posed,  however,  by  a  married  daughter,  Mrs.  Mools* 
dale,  party  in  the  cause ;  and  the  proceedings  were 
had  in  pain  of  another  married  daughter,'  who 
gave  no  appearance.  The  deceased,  at  the  time  of 
his  death,  was  seised  of  real  estates,  of  the  value 
of  about  60/.  per  annum,  and  of  personalty  to  the 
amount  in  value  of  about  10,000/. 

Judgment. 

Sir  John  Nicholi-. 

The  several  considerations  which  appear  to  me 
to  apply  to  the  paper  propounde<l  in  this  allegation, 
and  consequently,  to  the  allegation  propounding  it, 
are,  briefly,  the  following  :— 

1st,  Is  the  paper,  in  itself,  and  upon  the  face  of 
it,  to  be  deemed -a  finished  and  complete  will?— or, 
if  not  to  be  so  deemed, 

2dly.  Would  it,  nevertheless,  be  established  by 
the  circumstances  propounded  in  the  allegation,  that 
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it  was  a  finished  and  complete  will,  in  the  deceased^i      *id2t. 
view  and  apprehension  of  it— in  other  words,  would       j^lT 
it .  result  from  the  facts  pleaded,  that  the  deceased     v^kv*^ 
regarded  it  as  a  will^  and  meant  it  to  operate  as       ^^" 
such  in   its  present  shape,  and  without  doing  any  MouumUu 
further  act  in  order  to  give  it  testamentary  effect  ? 

In  the  latter  of  these  events,  this  instrument  may 
bef  as  in  the  former  it  clearly  is^  entitled  to  probate. 
But  if  both  these   questions   are  to  be  answered 
negatively,  there    is  an  end  of  the  case.      If  the 
paper  were  **  a  finished  wilt^  in  neither  of  the  above 
respects,  it  is  wholly  invalid— it  not  being  pretended 
that  the  deceased  had  not  full  time,  and  opportunity, 
to  have  rendered  it  a  **  Jinished  wilU^     He  sur- 
vived the  writing    of  this  paper  upwards  of  four 
nHiBths*— and  is  pleaded  to    have  been  '^  gradually 
declining  in  health  for  the  last  two   years  of  his 
life,  so  as  to  have  required  the  visits  of  a  medical 
attendant  during  the  greater  part  of  that  period'*-— 
and  yet,  not  to  have  been  ^'  confined  to  his  bed, 
until  within  about  three  days  of  hb  death/'  •   Under 
these  circumstances— in  this  total  absence  of  any 
**  act  of  God,*'  technically -so  termed,  to  prevent  or 
obstruct  its  completion,  this  instrument  can,  I  re- 
j>eat,  only  be  entitled  to  probate,  either  as  being 
Sn  itself,  or  as  proved  to  have  been,  in  the  deceased's 
^ipprehension  of  it,  a  finished  and  complete  instru- 
^Maent— in  point  of  effect,  that  is— in  its    present 
^hape. 

!•  Now,  as  to  the  first   of  these  questions— the 
aper,  upon  the  face  of  it,  and  taken  by  itself,  is 
ot,  in  my  judgment,  to  be  considered  as  finisheid 
ad  complete.     It  begins,  **  What  I  purpose  to  be 
^:ny  will*'— that  is— as  I  understand  it,   <^  what  I 

i2 
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idM,       intend  to  make  my  will  in  future  ;'*  or  "  thfe  manner 
^?*^      in  which  I  mean  to  dispose  of  my  property,  when 
I  make  my  will'* — not  **  what  I  constttnte  to  be  my 
will  in  presentif   and  by  this  very    instrument/* 
lEoouDAti.  It  signifies   the   same  thing,  to   my  apprehension, 
with    "  outlines  of,    or  memoranda  for,  a  will.** 
With   this    interpretation    of   the  heading  of  the 
paper,  the  wording  of  it,  throughout,  corresponds. 
It  is  not  dispositive— -it  is  not  in  the  ordinary  termif, 
''  I  give  or  bequeath*'— it  suggests  to  my  mind,  in 
every  part,   the  notion  of  heads  of  a  will  to   bf 
drawn  up  at  some  future  period,  not  the  notion  Ht 
a  will  itself.     The  interlineations  and  erasures,  ap- 
parent in  the  body  of  the  paper,  and  the  want  of 
,  subscription  at  the  end,  all  confirm  this  notion  of  it. 
2d.  But,  secondly,  are  the  circumstances  pleaded, 
suflicient  to  show  that  this  was  a  complete  and  oper- 
ative instrument;  in  the  deceased's  view  of  it  ? — ^fc* 
in  this  case,  I    have  already  said,  that  it  will  be 
equally  entitled  to  probate,   as  in  the  former  one. 
In  answer  to  this  question,  it  becomes  necessary  to 
state,  and  examine,  the  several  circumstances  from 
which  this  inference  is  souorht  to  be  drawn. 

The  second  article  of  this  allegation  enters  into 
a  long  and  particular  history  of  various  advances 
made  by  the  deceased  to  his  several  children ;  and 
the  next  following  article  pleads  the  exhibit  annexed 
to  the  allegation,  being  a  paper  book  in  the  de- 
ceased's hand-writing,  in  which  those  several  ad- 
vances are  set  out  to  the  account,  separately,  of 
each  child.  It  should  seem,  that  the  deceased  con- 
templated making  a  provision  for  each  of  his  chil- 
dren, to  the  amount  of,  from  a  thousand  to,  twelve 
or  thirteen  hundred  pounds— •and  the  advances  tto- 
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tually  made  to  four  of  the  seven  during  his  life,       I8tt. 
together  with  the  sums  purported  to  be  bequeathed      ^^ 
them,  in  this  testamentary  paper,  make  up  some")*      wpv«^ 
thing  near  that  amount     For  instance,  the  advances      ^^* 
to  the  deceased's  son,  George  Bradley  Roose,  are   Mowuoaw, 
stated  in  the  account-book  at  750/.  and  500/.  is 
supposed  to  be  bequeathed  in  the  will — making  up, 
together,   1250/.     The  advance  to  the  deceased's 
daughter  Hester  Owen,  namely,  upon  her  marriagOy 
is  stated  at  200/.— -and  the  will  purports  to  bequeath 
her   800/.— in  the  whole  1000/.      The  advance  to 
Mrs.  Moulsdale  on  her  marriage,  is  stated  lOOOA 
accompanied  with  the  following  notice,    **  N.  B» 
This  is  all  I  purpose  (a)  giving  to  Ellen'' — and  ac- 
cordingly this  daughter  is  not  benefitted  by,  or  even 
mentioned  in,  the  supposed  will,  though  it  bequeaths 
^  legacy  of    100/.    to  her    daughter,   the  grands 
dfiifghier  of  the    deceased.      The    deceased's   son 
Jphn  Roose  again,  is   in  no  sort  benefitted  by  the 
wi^l— but  the  advances  set  out  to  his  account  in  the 
Jf^er  book,  amount,  together,  to  1230/.     The  de*- 
ceased's  daughter  Margaret    (who,  together  with 
^^phep  Roose  9  the  party  in  the  cause,  are  pleaded 
tfi  be  the  only  children  of  the  deceased  not  settled 
^a  the  world)  is  bequeathed  1100/.  she  having  re^ 
cejved  no  advance  in  her  father's  life-time.     The 
several  sums,    indeed,   carried    to  the  account  of 
Stephen   Roose,  amount  to  nearly  700/.— ^uid  the 
operation  of  the  present  paper  is  to  give  him  almost 
as  many  thousands,  to  say  nothing  .  of  the  real  es^ 

"^  (dl)Tlie  Conrt  obserred,  that  there  was  no  e<m»tat  as  to  the 
Hme  At  vhidh  this  |mrpose  was  eipressed-»lt  might  have  been 
IM9JF  jears  before ;  in  short,  at  any  time  subsequent  to  Mrs» 
Modsdale's  marriage  in  February,  1811. 
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I8n.       tate— all  the  several  supposed  beqaests,  amountin 

^^^J^      to  only  3050/.  and  the  deceased's  personalty  bein 

v^v^^/      pleaded  to   have    amounted,   in  value,*  to  nearl 

9.*        10,000/.      But  the    deceased's    superior  love  an 

MouuDAiB.  aftection    for  this    son  is  expressly   pleaded,    an 

must  be  taken  as  proved — and  there  are  plain  ii 

dications  of  his  Jloating  intentions,  not  to   bend 

his  other    children    beyond    the    amount  of,  frol 

1000/.  to,  12  or  1300/,  as  already  stated. 

Now  the  obvious  inference  from  the  facts  allege 
in  these  articles  of  the  plea,  and  from  the  annexe 
exliibit,  upon  which  so  much  stress  has  been  lai 
by  the  Counsel  for  its  admission,  unquestionably  i 
that  the  dispositions  contained  in  tlie  paper  pn 
pounded,  under  the  circumstances,  are  not  iin 
probable — that  they  are  conformable  with  the  d< 
ceased's  expressed  intentions,  and  being  so,  are  nc 
unlikely  ones  for  the  deceased  to  have  actual! 
made.  But  to  what  does  all  this  amount,  as  bearin 
upon  the  real  question  before  the  Court  ? — that  ques 
tion,  it  is  to  be  remembered  all  along,  being,  nc 
the  probability  of  ^hat  the  deceased  would  do,  bu 
the  fact  of  what  he  has  actually  dofic  In  my  judg 
ment,  it  amounts  to  but  very  little.  It  is  good  i 
proof  of  the  deceased's  intention  to  make  a  will 
so  disposing  of  his  property— of  the  fact  of  hi 
having  finally  made  such  a  will,  it  is  no  proof.  1 
is  good  in  bar  to  any  argument  of  improbabillt; 
that  might  be  urged  against  the  paper^  from  tb 
apparently  unequal  distribution  of  the  deceased* 
property  between  his  several  children — but  upo; 
tbe  real  point  in  issue,  namely,  whether  the  decease 
intended  this  paper  to  operate  in  its  present  form 
and  meant  to  do  nothing  more  to  give  it  effect— h 
bears  very  remotely. 
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2.  The  next  circamstance  relied  on  by  the  Coun-^  lan. 
gel  for  the  paper,  is  pleaded  in  the  seventh  article  of  ^^^T 
the  allegation,  in  the  following  terms :  -  v^v^/ 

^'  That  the  deceased  had  been  gradually  declining  Roora 
in  health  for  title  last  two  years  of  his  life,  and  was  Movmaut^ 
attended  by  Mr.  Robert  Williams,  a  surgeon  in  the 
neighbourhood,  during  the  greater  part  of  thai 
period,  but  he  was  not  confined  to  his  bed  until 
about  three  days  before  his  death :  that  on  the  day 
after  the  said  deceased  had  been  confined  to  his  bed 
by  his  said  illness,  and  when  he  was  in  perfect  pos* 
session  of  his  mental  faculties,  the  said  Robert 
Williams,  at  the  request  of  some  of  the  family  of 
the  said  deceased,  asked  him,  the  said  deceased, 
'  if  he  had  made  his  will,'  smd  the  said  deceased 
said,  <  that  he  had  done  it,'  or  words  to  that  or  the 
like  effect.  And  the  party  proponent  doth  allege 
and  propound,  that  the  said  deceased  then  alluded 
and  referred  to  the  paper  propounded  in  this  cause, 
as  his  last  will  and  testament.*' 

Now  admitting,  for  argument's  sake,  what  I  con- 
ceive to  be  incapable  of  proof,  that  the  deceased, 
(m  the  occasion  pleaded,  referred  to  this  identical 
paper;    still,  I  am  of  opinion,  that  the  reference 
itself  will  by  no  means  produce  the  effect  ascribed 
to  it— that  of  converting  this  (apparently  )  unfinished, 
into  a  finished  paper,  this  imperfect,  into  a  perfect 
instniment—- and  that,  6n  general  principles,  it  wovld 
he  extremely  unsafe  to   ascribe  this  effect  to  it. 
JParties  enfeebled  by  long  illness,  and  on  the  verge  of 
dissolution,    often  answer  at  random,   and  merely 
itb  avoid  disturbance  and  importunity.     By  what  I 
collect  from  the  plea,  the  whole  of  what  fell  from 
tlie  deceased  on  the  occasion  (in  answer,  too,  to  a 
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1822;  *    query  pot  by  kis  wiedical  attendant)  was  a '  mere 

^^'^^      general  declaration  in  the  affirmatiTe.    I  premmt^ 

v^iViW      of  conrse,  that  all  which  passed  on  the  occaaiiHil 

^^**       in  snbstance  at  leasts  has  been  embodied  in  the  plea. 

llouuo^M^       The  sole  remaining  circumstance  insisted   npooi 

is,  the  place  of  finding,  to  which,  however,  I  cas 

attach  no  greater  importance  than  to  those  preced-« 

ing  it.    It  is  pleaded  to  have  been  found  '*  within 

a  ledger-book,    in  which   the   deceased   kept   his 

accoonts,  and  had  written  entries  very  shortly  b^ 

fore  his  death,**  such  ledger«-book  being,  together 

with  other  books  and  papers,  locked  up  in  a  bureau^ 

of  which  the  deceased  always  kept  the  key. 

Now  this  place  of  finding,  to  my  mind,  furnishes 
rather  a  contrary  inference  to  that  which  has  been 
contended  for.  It  is  found  between  the  leaves  of  a 
ledger*book,  which  the  deceased  must  be  pns*- 
sumed,  and  is  pleaded,  to  have  been  in  the  constant 
habit  of  turning  over  for  making  entries,  and  similar 
purposes.  Surely  it  can't  be  contended,  that  this 
is  the  natural  repository  of  a  will,  even  though  the 
ledger-book  itself  were  locked  in  the  deceased's 
bureau*  It  is  just,  indeed,  the  place  where  a  maa 
of  business  would  dispose  of  a  paper  of  the  delibe^ 
rathe  kind,  such  as  I  conceive  this  to  have  bben^ 
It  is  one  of  the  last  places  which  any  man  would- 
have  deposited  a  wiil  for  safe  custody,  which  imA 
received  its  final  shape,  aud  was  an  operative  an4 
effective  instrument,  in  his  view  and  apprehension 
of  it,  without  any  further  act  done,  in  its  subsisting 
form. 

That  this  instrument  was  such,  is  rendered,  |a 
my  judgement,  further  improbable,  by  the  ciixum* 
^tiiuce  of  the  deceased  having  die(i|  sejflied  of  reid 
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(tate*    I  consider  it  to  have  been  the  deceased't      isti. 
itentioiit  tibat  his  son  Stephen,  should  hare  thiSf  as      ^ufT 
'^  as  the  residue  of  his  personalty ;  for  I  cannot     v^vw 
ccede  to  the  supposition   of  one  of  the  learned      ^^^^ 
kHmsely  that  the  deceased,  by  the  term  ^'  estates,**  MowilniEa; 
vi^  mean  his  personal  estates  only,  leaving  his 
^  estate  to  go,  by  regular  descent,  to  his  heir  at 
air*    I  entertain  no  doubt  whatever,  looking  at  the 
riiole  context  of  the  paper,  and  all  the  cireum- 
tenees,  that  it  was  the  deceased's  intention  (his 
oattng  and  deliberative  intention)  at  the  time  of 
ryitiiig  this  paper,  that  Stephen  Roose,  subject  to  the 
onditions  named,  should  take  his  realty  as  well  as 
personalty.    Now  if  this  be  so,  it  is  nearly  concla- 
i've  against  the  supposition  that  the  deceased  meant, 
aid  intended,  that  this  should  operate  as  a  final  will ; 
ar  though  the  deceased,  as  it  has  been  observed, 
nd  as  indeed  it  is  to  be  collected  from  this  very 
»aper,  was  not  a  man  of  letters  or  of  much  educa- 
ten,  yet,  as  a  man  of  business  and  the  world,  one 
^rirfiably  raised,  ex  humilif  to  a  respectable  rank  in 
^fe  by  his  own  efforts  and  exertions,  I  can  hardly 
i^ppose  him  to  have  been  ignorant  that  the  law  ren- 
era  the  attestation  of  three  witnesses  necessary  to 
^ery  devise  of  real  estate.  nA  ^^  /^**  ^«*^  --^  ^^«*'- 

Opon  the  whole,  I  feel  warranted  in  concluding, 
oth'that  the  paper  propounded  is,  in  itself,  an  un^ 
'^hhed  paper,  and  that  proof  of  the  facts  pleaded 
^<Mdd  be  insufficient  to  justify  me  in  deciding  that 
t  y^  any  other  than  an  unfinished  paper  in  the 
deceased's  own  apprehension  of  it.  Taking  the 
>Apsr  to  be  unfinished  in  both  respects,  I  have 
^^ready  said,  that  it  could  not  be  pronounced  for ; 
the  deceased  having  survived  the  writing  of  it  up* 
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^^i      aitrarck  of  four  months,  without  any  steps  taken  on 

^ena.      his  part  to  finish  or  complete  it^    I  at  once,  thereCorei 

yv^     adhere,  to   the  practice  of  the  Court,  and  qpare 

^9^^*      the  parties  useless  expence  and  anxiety,  by  rejectr* 

Uqvudamm.  ing  this  allegation.     As  for  the  consent  of  five, .  of 

the  seven,  next  of  kin  to  probate  of  the  paper 

passing  as  prayed^   of  which  something  has  been 

said  in  the  argument,  I  need  scarcely  observe,  that 

this  is  wholly  immaterial  to  the  case,  in  a  leg^I 

point  of  view.  Had  the  next  of  kin  been  much  more 

numerous,  any  one  of  the  number  would  still  have 

had  a   perfect  right  to  submit  the  validity  of^tbis 

paper  to  the  consideration  of  the  Court ; .  and  having 

been  so   submitted,  it  instantly  became  subjieet  to 

those  rules  which  Courts  of  Probate  are  bound  to 

follow  in  determining  cases  of  this  description  ;  and 

it  was  by  the  operation  of  those  rules  alonCf  that  its 

fate  could  be  ultimately  decided. 

Allegation  rejected. 


Evans  v.  Knight  and  Moore. 


J82i. 
Ea9ter 


Term.         (^^^  ^'^^  Admission  of  an  e^vceptive  Allegation.^ 

2d  Session.  ._^ 

iiie  admission  J.  HIS  question  arose  upon  the  admissibility  of  an 
aiiegatioD^may  allegation  oxceptive  to  the  testimony  of  Edward 
tui'diTiiea^  Man  waring,  a  witness  examined  upon  an  allega- 
dpiS^ttwl"'  ''^^  propounding  certain  "  instructions,"  as  contain-^ 
CoSrtlSui  '  ^^S  ^^^  *^t  ^^^^  ^^^  testament  of  John  Moore^.  the 
niit  evidence    party  deceased  in  the  cause. 

to  be  taken        *         ^ 
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final! 
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cause. 
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iv  rej«*ct  it,  according  as  it  tlicn  appears  tliat  the  credit  due  to  the  witness 
kcdy  isy  oris  not,  esseotial  to  a  right  dccisioa  upon  tlic  nwrits  of  tlie  principai 
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•FlTD&MENT. 

(ir  John  Nicholl. 

the  admission  of  this  allegation  must,  unavotd- 

B.l>]79  tend  to  inc^reased  delay  and  expence,  I  shalMie 

ill  disposed  to  admit  it  if  I  can  see  reason  to  belierCy 

tKat  it  may  be  dispensed  with,  in  all  probability, 

vif  itliout  detriment  to  either  party.     For  the  allega* 

fcioz),  if  admitted,  provokes  a  counter  allegation ;  atid 

leads,  consequently,   to   the  introduction  of  several 

new  issues,    quite '  foreign^  to  the  real  issue,   and 

equally  so  to  the  real  merits  of  the  cause,  which  is 

b^fOrfithe  Court, 

The  deceased  in  this  cause  died  on  tlie  24th  of 
April,  1812,  and  probate  of  his  will — that  is,  of  cfeN 
tain  instructions  as  containing  his  will — ^was  granted 
to  the  executors  on  the  23d  of  the  following  month. 
That  probate  is  called  in,  eight  years  after,  in  the 
ii^onth  of  April,  1820,  aiid  the  executors  are  put  on 
proof  of  the  wi)l  in  solemn  form  of  law. 

The  plea  propounding  the  will  was  admitted  to 

pi'oof  in  July,  1820.     In  the  November  following 

^n  allegation  was  admitted  on  behalf  of  the  next  of 

l^in-— as  a  further  allegation  has  since  been,  on  the 

^^tde  behalf,  exceptive  to  the  character  of  Edward 

""^ajiwaring,  a  witness  examined  upon  the  execu- 

.*or'8  plea.      THe  allegation  now   tendered   to  the 

•  >^oi|rj;  is  exceptive  to  the  testimony  of  the  same  wit' 

^^^^f  who  is  charged  to  have  deposed  falsely  in  his  . 

.**Jswers  to  the  23d  interrogatory  (a). 

'  (^)  That  interrogatory  was  m  follows : — 
I^et  £dward  Man  waring  be  asked,  did  not  yon,  some  years 
'^m  and  vhen,  live  in  the  capacity  of  waiter  at  the  Jamaica 
.         J]ec-hou8e»  kept  by  Mr.  Grobb?  Were  you  not  discharged  by 
^  -said  Mr.  Grabb,  in  consequence  of  his  having  detected  you 
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The  instructions  of  which  probate  was  grapted»  as 
containing  the  deceased's  last  will,  bear  date  on  the 
21st  of  April,  1812.  The  drift  of  the  adverse  dDe- 
gation  is,  that  the  deceased,  at  this  period,  was  of 
unsound  mind.  It  pleads  in  the  6th  article,  that 
M^luu  «<  the  deceased  having,  in  the  beginning  of  the  monti) 
of  April,  1812,  been  taken  ill  of  the  sickness  whereof 
he  died,  continued  daily  to  get  worse,  and  was^ 

• 

in  the  fact  of  stealing  the  wine  from  his  cellar^  or  in  eonseqaeiice 
of  his  having  accused  you  of  so  doing?  Did  job  not  aftenrards 
ohtain  a  situation  as  waiter  at  the  Virginia  Coffee-hoaae,  ia  Com- 
biU,  kept  by  Mr.  Stroat?  Were  yon  not  liring  in  snob  sitBatiea 
jat  the  period  of  the  death  of  the  deceased  in  this  cause  T  For 
what  reason  were  yon  discharged  from  such  situation  7  Did  yea 
not,  at  or  about  the  time  when  you  were  so  discharged  therefrom* 

offer  for  sale,  or  to  pledge  to Underhill,  who  resided  ik 

9  some  table  cloths?  Did  not  the  said  UnderhiU  retsili 

them,  and  carry  them  to  Mr.  Strout?  Did  you  not,  aflter  yo«  had 

been  discharged  from  the  Virginia  CoOee-house,  make  proposals 

in  the  way  of  marriage  to     "    ■  Royle,  who  is  a  pastry-cook,  and 

who  resides  near  the  Town  Hall  in  the  boroagh  of  South wark  T 

Was  not  such  intended  marriage  broken  off  In  consequetitoo  of 

impropriety  of  conduct  on  your  part  towards  the  said  WtCfyM 

Did  not  the  said  Koyle»  in  consequence  of  such  your  oondael, 

eaase  you  to  be  arrested  and  imprisoned  in  the  Fleet  Pn^osii? 

How  long  did  you  remain  in  such  prison,  and  by  what  n^efms 

were  you  liberated  therefrom?  By  what  means  did  you  proci^ 

a  livelihood  after  you  had  procured  your  release  from  sob^ 

prison?  Were  you  not  soon,  and  how  long  afterwards,  again  ial- 

prisoned  at  the  instance  of  the  parish  officers  «f  somq  and  w^ 

parish,  for  the  expences  oceasioned  by  two  natural  childroQ^^ 

your's,  whom  you  were  unable  to  maintain,  or  for  some  other 

reason,  and  what?  When  and  by  what  means  did  you  obtain  your 

release  from  such  imprisonment?  Let  the- witness  be  rendndM 

of  tlie  pains  and  penalties  of  peijory,  and  be  farther  mskod^^ 

Upon  yonr  oath  have  you  not  fmquently,  since  your  last  liboi»- 

tion  from  prison,  solicited  and  received  alma?  Have  yojo.  «oC 

even  received  halfpence  given  to  you  in  the  way  of  charity  ? 
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durinjg^  the  latter  part  tbereoff  very  frequently  m  t 
atate  of  deliriam — that,  on  the  19th  of  April,  he 
^as  removed  from  the  room  which  he  bad  till  that 
time  occupied,  and  which  was  on  the  first  floor  of 
the  house  in  which  he  resided,  to  a  room  on  the  se* 
cond  floor,  in  which  room  he  continued  to  remain 
till  his  death— -/Aa<  from  the  period  of  such  the  re* 
moval  of  the  deceased  into  the  room  on  the  second 
floor  until  his  death,  he  was,  from  the  violence  of 
his  disorder,  in  a  state  of  almost  constant  deliriuuiy 
,vrhich  rendered  it,  very  frequently,  necessary  fqr  tW0 
f>^'son8  to  hold  him— ///a/,  during  the  said  period, 
the  violence  of  his  delirium  occasionally  abated  for 
a  short  period,  but  his  mind  was  so  much  weakened 
and  aflfected,  that  he  remained,  in  such  intervals, 
totally  incapable  of  knowing  or  understanding  what 
be  said  or  did,  or  what  was  said  or  done  in  his  pre* 
-aence,  and  was  rendered  incapable  of  recognizing 
those  about  him ;  and,  during  such  intervals,  he  was 
constantly  subject  to  delusion  and  mental  derange* 
,m(^i^,  and  wits  of  unsound  mind,  memory,  and  uo* 
derstanding/*  And  the  next,  the  7th,  article,  recitea, 
tiMit  part  of  the  executor*s  plea,  which  alleges  the 
/hetum,  &c.  of  the  instructions  on  the  21st  of  April, 
1812,  which  it  contradicts,  and  pleads,  that  **  the 
deceased  was  not,  at  the  time  the  instructions  bear 
date,  nor  at  the  time  the  same  may  have  been  drawn 
up  and  reduced  into  WTiting,  of  sound  or  disposing 
mind,  memory,  and  understanding;  nor  did  he,  at 
ainy  time,  give  verbal,  or  other,  instructions,  or  direc* 
,%iQI^  for  the  drawing  up  of  the  same — that  if  the  pre- 
tendedi instructions  were,  in  fact,  ever  read  over  to 
the  ideceased,  he  did  not  know  or  understand  the 
contents  thereof^and  that  he  did  not  set  and  sub* 
scribe  his  name  thereto  in  testimony  of  any  good 
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I8tt.       liking  or  a{^robatioii  of  the  same ;  nor  did  he,  «i 
^"^^      the  time  the  instructions  i^ere  drawn  up,  or  i£t  thi 


time  the  same  bear  date,  know  or  understand  wh«l 
^^  he  said  or  did^  or  what  wa3  said  or  done  in  his  pM^ 
^jyy  E&nkcef  neither  was  he  capable  of  giving  instruetiuM 
or  directions  for,  or  of  making  or  executingt  a  will^ 
or  of  doing  any  other  serious  or  rational  act»  of  that 
or  the  like  nature,  requiring  thought,  judgment,  and 
reflection— /Ant  the  deceased  was,  during  the  whole 
of  the  21st  of  April,  either  labouring  upder  violoit 
attacks  of  delirium,  or,  in  the  intervals  thereof,  in 
a  state  of  entire  mental  debility  and  derangement-^ 
so  that  he  was  not,  during  any  part  of  the  earned 
capable  of  entering  into,  or  holding  any  rational 
conversation  whatever."  The  main  issue,  therefoi^ 
between  the  parties  in  the  cause,  obviously,  ia^  tiie 
deceased's  testamentary  capacity  on  Tuesdays*  the 
21st  of  April,  the  day  on  which  the  instructim 
were  taken. 

The  article  of  the  allegation,  propounding  the  wiQb 
to  which  the  witness  Manwaring  was  designed^ 
pleads^  in  effect,  that  on  the  day  following  that  oft 
which  the  instructions  were  taken,  being  Wednesda]^ 
the  32d  of  April,  he,  Manwaring,  called  upon  tbci 
deceased,  with  whom  he  continued  for  about  hidf  M 
hour:  that  the  deceased  was  then  of  sound  mind; 
and  thatf  in  answer  to  a  question  put  to  him  by 
Manwaring,  he  distinctly  recognized  the  instrii^ 
tions  given  for  his  will  on  the  twenty-first. 

Now,  whether  the  evidence  taken  upon  this  articli 
of  the  plea,  as  to  what  passed  on  the  22d  of  Apcili 
is  material,  or  the  contrary,  depends  on  the  -.  suffi- 
ciency, or  insufficiency,  of  the  evidence  as  to  <tha 
deceased's  capacity  on  the  preceding  day.  I  think 
it  not  improbable  that  it  is  quite  immateriaL    No 
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fewer  than  nine  other  witnesses  have  been  examined 
npon  the  plea— one  of  whom  is  vouched  as  having 
been  actually  present  when  the  instnictions  were 
taken ;  and  several  are  vouched  as  having  seen,  and 
conversed  with,  the  deceased  in  the  course  of  that, 
and  upon  subsequent  days.     It  may  possibly  be,  that 
their  evidence  renders  the  case,  in  favor  of  these 
instructions,  too  clear  to  require  the  subsidiary  aid 
of  recognitions  in  support  of  it :  on  the  contrary, 
evidence  of  subsequent  recognitions  may  be  most 
material  to  the  decision  of  the  cause-Hshould  the 
evidence,  that  is,  of  the  deceased^s  capacity,  at  the 
time  when  the  instructions  were   ta^en,  leave  it 
questionable  how  far,  resting  upon  such  proof  alanCf 
they  were  entitled  to  probate.     Under  these  circum- 
stmces  I  am  disposed  neither  to  reject,  nor  to  admits 
tWtUegation,  but  to  suspend  it  till  the  hearing  of 
tke  cause.     If  it  should  appear  to  be  essential  that 
the  question  of  this  witness  Manwaring's  credibility 
shook!  be  gone  into,  the  Court  will  then  rescind  the 
coBflinsiofi  of  the  cause,  and  suffer  evidence  to  be 
taken  on  the  allegation  now  offered.     But  if  the 
Cottrt  can  satisfy  itself,  either  one  way  or  the  other, 
witilont"  going  into  further  evidence  as  to  the  credit 
das  to  this  witness,  from  the  other  proofs  in  the  cause, 
it  will  be^  best  for  all  parties  that  it  should  be  finally 
dispensed  with.     I  am  the  less  disposed  to  the  prc^ 
^M  admission  of  this  allegation,  as  the  general  cha- 
racter of  the  witness  has  already  been  excepted  to— 
^  although  I  by  no  means  lay  down  that  the  par- 
ticnlaf  testimony  of  a  witness  may  not  be  excepted 
^  tfttr  an  exception  taken  to  his  general  character, 
yell  certainly  recc^lect  no  instance  of  this  doubU 
^ception  to  one  and  the  same  witness.    I  may  also 
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observe  that  the  interrog^atory,  in  answer  to  which 
the  witness  is  charged  to  have  deposed  falsely*  has 
been  merely  put  in  order  to  furnish  a  test  of  the 
credit  due  to  hinit  generally;  and  that  it  has  no  re- 
levancy whatever  to  the  question  at  issue  between 
the  parties  in  this  cause. 
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RiTCHiB  t;.  RjCBg  and  Ress. 

Richard  wall  died  some  time  in  the  year 
1777.  In  the  month  of  November  in  that  year^ad- 
ministration  of  the  goods  of  the  deceased  (witkthe 
will  annexed)  was  granted  to  Richard  Rees,  aicw- 
ditor,  upon  the  renunciation  of  Martha  Wall^  wid«w 
of  the  deceased,  his  sole  executrix  and  nniversal 
legatee.  Martha  Wall  survived  her  husband  Richard 
Wall  only  a  few  weeks,  and  died  intestate,  leaving 
two  children,  a  son  John,  and  a  daughter  Madha. 
John  Wall  died  in  the  year  1815,  having  first  made 
his  vnll,  and  appointed  his  wife,  Mabell  WalU  ^his 
universal  legatee,  but  no  executor.  Mabell  Wall 
died  in  tlie  year  1819,  without  having  taken  probata 
of  her  husband's  will,  and  appointed  Archibald 
Ritchie  her  sole  executor.  Ritchie  took  probate  of 
the  will  of  Mabell  Wall ;  and,  subsequently,  obtained 
letters  of  administration  (with  the  will  annexed)  of 
the  goods  of  John  Wall ;  as  also  of  the  goods  of 
Martha  Wall,  mother  of  John  Wall,  and  universal 
legatee  of  the  original  testator.  Martha  Kell  (for- 
merly Wall)  daughter  of  Richard  and  Martha  Wall, 
and  sister  of  John,  was  still  living. 
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In  the  month  of  January  hi  the  present  year,  i823. 
(182S)  a  decree  issued,  under  seal  of  the  Court,  at  ^'^ 
the  suit  of  Archibald  Ritchie,  calling  upon  Richard 
and  Robert  Rees,  the  sons,  and  executors  of  Richard 
Raesy  who  died  in  the  year  1807,  to  exhibit,  on 
oath,  an  inventory  and  account  of  the  efiects  of 
Richard  Wall,  deceased. 

To  this  decree  an  appearance  was  given  for  the 
parties  cited,  under  protest.    It  was  objected  on  their 
parts  **  that  upwards  of  forty-four  years  had  elapsed 
since  the  original  grant  of  administration,  with  the 
will  annexed,  of  the  effects  of  Richard  Wall,  de- 
oeased,  to  their  father,  Richard  Rees  :*'  that  ^  fif* 
tetti  years  had  elapsed  since  the  death  of  the  said 
Richard  Rees,'*  that  **  John  Wall,  as  a  represent 
tativc*  of  whom  the  said  Archibald  Ritchie  called, 
^liRau. inventory  and  account,  had  lived  till  within 
Ihelast   seven  years,  without  proceeding   in  that 
t^half;."  and  that  ''Martha  Kell  was  then  living, 
.rad  neither  had  taken,  nor  was  about  tq  take,  any 
oiwflkiros  to  compel  such  inventory  and  account  to 
'khieshibited.**  '  And  it  was  submitted,  for  the  par- 
(itfe^ioitad,  that  ''  by  reason  of  the  premises,  Archi- 
lllil'tfid  .'Ritchie,  at  whose  promotion  the  citation  was 
tMken,  out,  was  not  entitled  to  call  upon  them  to  the 
i*6flbct  of  the  said  decree/*     On  the  other  side  it 
Mfias  alleged^  that  ''  Ritchie^  the  party  proceeding, 
'ms^  aUOf  the  legal  personal  representative  of  the 
'  universal  legatee  of  the  original  testator  ;**  and  that 
•the ^.pairties .cited,  ''  as  the  executors  named  in  the 
mWkfd  Richard  Rees,  whilst  living,  the  administra- 
im  (witti  the  will  annexed)  of  the  goods  of  the  said 
ftibhard.  Wall,  deceased,  were  bound  to  exhibit  an 
inventory  of  the  personal  estate  and  effects  of  the 
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deceased,  and  to  render  an  account  of  the  adminis- 
tration thereof,  to  the  best  of  their  knowledge  and 
belief,  when  lawfully  called  npon  so  to  do ;"  and 
thai  "  by  reason  of  no  inventory  or  account  thereof 
having  been  thentofore  rendered,  they  were  hnH 
fully  called  upon  in  this  respect  by  the  party  pro- 
ceeding." 

Judgment. 

Sir  John  Nicholl. 

The  persons  from  whom  this  inventory  and  ac- 
count are  prayed,  are  the  representatives  of  a  <npe- 
ditor  administrator  (with  the  will  annexed)  of  the 
original  testator  :  the  person  who  calls  for  it,  is  the 
representative  of  his  widow  and  universal  legatee. 
He  also,  as  executor  of  the  widow,  and  universal 
legatee  (there  being  no  executor  named  in  hit  will) 
of  '^S^ohn  Wall,  one  of  the  two  natural  and  lawful 
children  of  the  widow  and  universal  legatee,  of  the 
original  testator,  she  having  died  intestate,  is 
interested  in  a  moiety  of  the  surplus,  if  any,  of  the 
original  testator's  estate  j  the  other  moiety  belonging 
to  the  other  of  these  two  natural  and  lawful  children^ 
namely,  a  daughter,  Martha  Kell  (formerly  WaD) 
who  is  still  living. 

The  letters  of  administration  in  this  case  were 
granted  to  a  creditor  forty-five  years  i^o  j  and  the 
creditor  to  whom  they  were  granted,  survived  the 
grant  thirty  years,  and  has  been  dead  fifteen,  with- 
out, as  it  should  seem,  any  demand  of  this  natmre 
having  been  made,  either  upon  him,  whilst  living,  or 
upon  his  representatives,  since  his  decease.  Now, 
although  no  statute,  or  rule  of  positive  law,  with 
which  I  am  acquainted,  has  fixed  any  time  certaiv, 
within  which  an  inventory  and  account  must  be  sued; 
still  reason  and  justice  prescribe  some  limitation  to 
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calls  of  this  sort,  almost  necessarily.  If,  therefore^ 
tlus  lapse  of  nearly  half  a  century  is  not  pleadable 
m  bar  to  the  present  demand,  still  it  may  operate  as 
a  bar ;  provided,  that  is,  it  can  be  taken,  in  con- 
junction with  circumstances,  to  afford  a  reasonably 
fitrotig  presumpticm,  that  the  estate  has  been  fully 
administered  and  disposed  of ;  in  which  case  I  shall 
feel  no  hesitation  in  dismissing  the  parties  from  the 
effect  of  this  citation. 

What,  then,  are  the  opposite  probabilities  as  to  a 
plene  administravit  disclosed  upon  the  face  of  the 
present  petition  ?  In  the  first  place,  the  renunci* 
alien  of  the  widow  and  universal  legatee,  raises  a 
presamptk>n  that  the  estate  was  insolvent ;  in  which 
caM  it  must  be  fully  administered,  quoad  this  parttf 
at  least,  for  he  can  have  no  interest,  but  in  the  event* 
of  a  surplus.  And  this  presumption  is  fortified  by 
the  time  that  has  elapsed  without  any  account 
prayed;  and  by  the  circumstance  of  Mrs.  Kell,  who* 
is* (entitled  to  one  moiety  of  the  surplus,  if  any,  of 
the  first  testator's  estate,  still  being  no  party  even 
Vk  thill  proceeding. 

'Off  the  other  hand,  as  against  the  first  inference, 

it  may  fairly  be  urged,  that  the  veidow  might  be 

^^oled  into  suffering  the  creditor  to  take  adminis<- 

'Smtion,  by  promises  of  a  larger  surplus,  after  pay* 

^^ttent^of  the  debts,  in  the  event  of  tibe  estate  being 

^eft  at  his  disposal — a  circumstance  not  improbable 

^flfom  her  sex  and  condition.     She,  it  appears,  sur^ 

"^4ved  the  deceased  only  a  few  weeks ;  so  that  shtj  at 

^east/  bad  no  opportunity  of  taking  any  further  steps 

tiie  case.     The  parties  entitled  to  the  surplus,  if 

ly,  after  her  death,  were,  at  that  time,  minors ;  the 

^>ne  under  fourteen,  and  the  other  under  seven  years 
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1822.  of  age.  As  minors,  and  in  indigent  circnmstances, 
^^^  it  was  little  to  be  expected  that  they  should  compel 
the  administrator  to  account  for  the  deceafted*^ 
effects :  and  when  they  attained,  respectiyely^  their 
majorities,  the  whole  was  a  bye-gone  transaction, 
and  one,  which  probably  in  their  opinion^  it  was 
too  late  attempting  to  iuTestigate.  For  the  con- 
dition of  these  parties,  and  their  limited  means  of 
obtaining  advice  upon  a  subject  of  this  nature,  are 
circumstances  not  to  be  lost  sight  of,  in  estimating 
the  presumptions  and  probabilities  in  this  case,  on 
the  one  side,  and  on  the  other.  It  is  sworn,  too,  by 
Ritchie,  that  ^^  Mabell  Wall  did,  several  times,  call 
upon  Richard  and  Robert  Rees,  the  parties  cited, 
relative  to  the  affairs  of  the  said  Richard  Wall,  and 
that  Robert  Rees  appointed  a  time  for  this  appearer 
(Ritchie)  to  call  upon  him,  with  her;  and  upon  the 
appearer  afterwards  calling  upon  him,  he  said,  he 
had  re^considered  the  matter,  and  should  not  give 
him  any  information  relative  thereto.''  All  Uiis 
very  considerably  repels  the  presumption  of  a  full 
administration,  arising  from  the  non-claim  of  the 
several  parties,  successively,  entitled  to  any  surplus. 
But,  as  with  respect  to  the  acquiescence  of  Kell, 
a  circumstance  is  alleged,  which  not  only  furnishes 
a  directly  contrary  inference,  but  is  absolutely  con- 
clusive to  the  merits  of  the  petition.  For  it  is  sworn 
by  Ritchie,  that  '*  he  hath  been  informed,  and 
veriiy  believes,  the  said  Martha  Kell,  or  her  husband 
in  her  right,  is  now  in  possession  of  two  houses, 
situate  in  Leather  Lane,  Holborn,  in  the  county  of 
Middlesex,  which  were  a  part  of  the  estate  of  the 
said  Richard  Wall,  deceased,  or  were  purchased 
with  monies  arising  therefrom." 
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Now  if  this  be  so,  it  is  conclusive^  I  repeat,  on 
the  merits  of  the  case.  For  it  not  only  accounts  for 
Kelt's  non-appearance,  but  is  proof  of  a  surplus  in 
the  hands  of  the  administrator,  or  his  representatives. 
For  if  there  were  no  surplus,  she  could  be  entitled 
to  nothing* :  if  there  were  a  suiplus,  she  was  entitled 
to  only  a  moiety  ;  and  the  other  moiety  should  have 
been  paid  to  her  brother,  or  his  representatives ;  which 
as  it  is  not  pretended  to  have  been  by  the  represen- 
tatives of  the  administrator,  I  must  presume  it  to  be 
assets  of  the  original  testator,  in  their  hands.  At 
the  same  time  this  statement  of  Kell's  possession  of 
'^  houses  in  Leather  Lane,  which  were  part  of,  or 
purchased  with  monies  arising  from  the  deceased's 
estate,*'  appearing,  for  the  first  time,  in  Ritchie's 
affidavit,  without  any  allusion  to  it  in  the  act  of 
Court,  I  shall  certainly  afibrd  the  parties  cited  an 
opportunity  of  explaining,  or  denying,  that  state- 
ment in  a  further  affidavit ;  and  I  direct  this  matter 
to  stand  over,  in  order  to  afibrd  them  that  oppor- 
tmiity.  And  as  some  doubts  have  been  suggested, 
1.  Whether  the  party  proceeding  is  entitled  to  call 
far  an  inventory  and  account,  not  having  first  taken 
a  4e  bonis  grant  of  the  effects  of  the  original  tes* 
tator;  2.  Whether  the  parties  proceeded  against 
iffe  liable  so  to  be  called  upon ;  as  the  mere  execu- 
tors of  a  deceased  administrator,  and,  therefore,  not 
the  personal  representatives  of  the  original  testator  { 
I  shall  reserve  my  opinion  upon  these  points,  till  the 
whoie  question  comes  to  be  re-considered. 

In  the  mean  time  the  parties  cited  will  do  well  to 
consider  the  propriety,  on  their  parts,  of  complying 
with  this  citation,  in  the  best  mode  in  which  they  are 
able,  even  if  they  are  not  bound  to  comply  with 
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it,  in  strictness  of  law.  The  Court,  in  that  case, 
would  make  every  allowance,  as  to  the  sort  of  in- 
ventory exhibited — a  matter,  I  apprehend,  quite  in 
its  discretion.  That  these  parties  are  not  without 
the  means  of  rendering  an  account  of  smne  kind,  I 
10^  infer  from  their  own  affidavit,  which  states,  that 
'*  their  father  Richard  Rees,  duly  administered  the 
personal  estate  of  the  deceased,  and  fully  completed 
the  administration  thereof,  within  two  years  and  a 
half  after  the  death  of  the  said  deceased.'*  The 
production  of  the  documents  (for  such  there  must 
be)  upon  which  their  affidavit  is  founded,  would 
probably  be  satisfactory,  to  the  Court  at  least,  if  not 
to  the  party  at  whose  promotion  this  citation  is 
taken  out,  and,  consequently,  might  set  this  question 
at  rest. 

The  affidavit  of  the  parties  cited  is  not  quite  satis« 
factory  to  my  mind,  in  several  respects.  It  is  ex- 
tremely vague,  relying  much  on  time,  and  general 
presumptions,  with  little,  or  nothing,  in  the  shape  of 
specific  averment  It  does  not  even  aver,  specifi- 
cally, that  the  estate  was  insolvent;  but  merely  that 
*'  it  was  fully  administered,"  within  a  certain  time. 
But  if  the  estate  were  solvent,  which  as  I  have  just 
said,  is  not,  specifically,  denied,  it  is  clear  that  it 
is  not  **  fully  administered"  at  the  present  day. 
For  there  is  no  suggestion  even  of  the  distribution  of 
any  surplus  to  the  representatives  of  the  widow  and 
universal  legatee,  which  was  essential  to  the  com- 
plete administration  of  the  estate,  in  any  other  event 
than  that  of  its  insolvency. 


Ran. 
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On   a   subsequent    day    two    further    affidavits       1823. 
were    tendered    from    the   parties    cited— one,   of       j|^ 
the  parties  themselves — ^the  other,  of  Martha  Kell.      %^s/%^ 
The  first  of  these  stated,  among  other  things,  that     Ritchie 
'*  from  certain  books  and  papers  of  Richard  Rees, 
their  father,  in  their  possession,  they  the  appeaters 
(Richard  and  Robert  Rees)  were  enabled  to  svi^ear, 
that  the  said    Richard  Rees    fully  completed   the 
administration  of  the  effects  of  Richard  Wall,  de- 
ceased, within  two  years  and  a  half  of  his  death ;  and 
also,  that  the  said  Richard  Rees  satisfied  debts  due 
from  the  estate  of  the  said  deceased  to  a  greater 
amount  than  the  value  of  his,  the  said  deceased's, 
estate.     And  they  further  made  oath,  that  the  said 
Richard  Wall  deceased,  was  not,  at  his  death,  so 
far  as  they  know  or  believe,  possessed  of,  or  enticled 
to,  any  house  or  houses  in  Leather  Lane,  Holborn, 
in   the  county  of  Middlesex ;    and  they  j^isbelieve 
that  any  such  were  ever  afterwards  purchased  with 
monies  arising  from  his  estate/'     The  uppearers  fur- 
ther made  oath,  in  substance,  that  '^  they  had  always 
manifested  a  willingness  to  give  every  information  in 
their  power,  relative  to  the  affairs  of  the  deceased,  to 
the  parties  interested ;"  that  ^^  they  had  never  made, 
and  subsequently    broken,   any  appointment    with 
Mabell  Wall,  or  Archibald  Ritchie,  as  for  the  pur- 
pose of  giving  such  information ;''  and  that  ^'  since 
the  death  of  Mabell  Wall,  the  said  Archibald  Rit- 
chie had  made  no  application  to  them  for  inform- 
ation relative  to  the  said  deceased's  estate,  other- 
wise than  by  the  citation  issued  in  this  cause." 

The  affidavit  of  Martha  Kell,  stated,  that  <'  she 
was  intimately  acquainted  with  Richard  Rees'  ad- 
ministrator, with  the  will  annexed,  1of  the  goods  of 
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her  late  father  Richard  Wall,  the  party  deceased  in 
this  cause,  and  wad  then,  and  always  had  been,  per- 
fectly convinced,  that,  as  such  administrator,  he 
fully  and  duly  administered  the  said  estate,  and 
effects,  which  she  verily  believes  were  inadequate 
to  the  discharge  of  the  said  deceased's  debts ;  and 
she  further  made  oath  that  neither  she,  the  appearer, 
nor  her  husband,  then  or  ever,  were  in  possession  of 
any  house  whatever,  which  formed  a  part  of  the 
estate  of  the  said  estate  Richard  Wall,  deceased,  oi 
was  purchased  with  monies  arising  therefrom ;  and 
that  the  only  houses  which  she,  the  appearer,  or  hei 
husband,  possess  in  Leather  Lane,  Holbom,  in  the 
county  of  Middlesex,  are  two  houses  which  were 
devised  to  the  appearer,  under  the  will  of  her  uncle 
Edward  Pryce,  late  of  Red  Lion  Street,  aforesaid, 
which  houses  were  purchased  by  the  said  Edward 
Pryce,  9t  a  public  auction^  in  the  year  1780/* 

Judgment. 

The  further  affidavits  now  exhibited,  coupled  witb 
the  other  circumstances  of  the  case,  satisfy  my  mindj 
that  this  estate  has  been  fully  administered.  Con- 
sequently, I  am  disposed  to  dismiss  the  parties  cited] 
but  without  costs ;  as  no  inventory,  or  account,  in 
any  sort^  of  the  administration  of  the  deceased*! 
effects,  had  been  exhibited,  or  rendered,  at  the  time 
of  the  issuing  of  this  citation.  The  administratoi 
was  bound  to  exhibit  an  inventory,  even  though  un- 
called for :  at  least,  he  should  have  preserved  an  ac- 
count of  his  administration,  with  sufficient  vouchers: 
or  have  obtained  releases  from  the  parties  enti* 
tied  to  any  surplus  of  the  effects,  on  their  attaining 
respectively,  their  majorities.  The  probability  is 
that  by  taking  either  of  these  precautions,  he  wouk 
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have  saved  his  representatives  the  trouble  and  ex«      I8n. 
pence  of  this  proceeding.  Tbm^ 

On  the  reserved  points  of  the  case,   I  am  of     w-v-^ 
opinion,  1.  that  the  party  proceeding,  having  an     Ritchis 
interest  in  the  effects,  was  entitled  to  call  for  an  in-       Ran 
ventory  and  account  without  ^r^^  taking  a  de  bonis       Riit. 
grant  of  the  effects  of  the  original  testator.    The 
very  object  of  the  proceeding  was  to  discover,  whe- 
ther there  were  any  effects  to  which  a  de  bonis  grant 
could  apply.     1  am  also  of  opinion,  2d]y,  that  the 
parties  cited,  as  the  representatives  of  the  deceased 
administrator,  although  not,  at  the  same  time,  those 

• 

of  the  first  testator,  were  liable  to  be  called  upon  for 
such  inventory  and  account ;  upon  a  reasonable  pre- 
sumption being  raised,  that  any  part  of  the  effects  of 
the  first  testator  had  travelled  into  their  hands. 


^ 
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Beatt  v.  Bsatt. 

Francis  BEATY  died  on  the  2l8t  of  March, 
1823,  leaving  the  following  testamentary  paper :— » 
JSvS3?^«r"      "  '»  Francis  Beaty^  purser  of  the  Royal  Navy, 
afttottetioa       being  of  sound  mind,  and  in  perfect  health,  do  make 
■nbwribed  \n   this  my  last  will  and  testament,  hereby  revoking  all 


^^^^!*v^  former  wills  by  me  made. 
mnht^Tt'Mi  ^'  I  ^^^^  ^^^  bequeath  unto  my  beloved  wife, 
^jj2^JJ™5.^  Catherine  Beaty,  all  my  furniture,  plate,  books, 
2S*^*"^'  «■  linen,  and  all  other  property  whatever  in  my  house, 
pqMrb<^  No.  19,  Dorset  Street,  together  with  the  lease  and 
SiT^^"*^*^^      fixtures  thereof.     I  g^ve  also  unto  my  dearly  beloved 

daughter  Catherine  Beaty,  one  thousand  pounds  in 
the  3  per  cent,  consols ;  my  wife  Catherine  Beaty  to 
have  the  interest  of  it  for  her  life,  unless  she  wishes 
to  give  it  up  to  her  sooner;  and  I  give  to  my  wife 
Catherine  as  aforesaid,  all  other  monies  I  may  have 
in  the  stocks,  and  all  and  every  sum  or  sums  of 
money  that  may  be  in  the  hands  of  Mr.  William 
M'Inerheny,  my  agent,  or  that  may  be  due  or 
owing  to  me  by  government,  and  every  other  pro- 
perty I  may  be  possessed  of  at  my  decease,  I  g^ve 
unto  my  wife  as  aforesaid;  and  I  do  hereby  appoint 
my  wife,  Catherine  Beaty,  sole  executrix  of  this 
my  last  will  and  testament.    In  witness  whereof 
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I  have  heceanto  set  my  haad  aad  seal  this  six£k  ^^.^ 

day  of  Jane,  in  the  year  of  our  Lord  1820,  and  in  3^^ 

the  first  year  of  the  reign  of  his    Majesty  King  w%^^ 

George  the  Fourth,  over  Great  Britain,  &c.  ^^^^ 

"  Fba*  Bbaty/'  BsIVt, 
^  Signed,  sealed,  and  delivered  1 
in  the  presence  of**           > 

**  It  is  my  particular  wish  and  request,  that  I  may 
be  buried  as  privately  as  possible,  at  seven  o'clock 
in  the  morning,  and  without  any  more  expence 
than  is  absolutely  necessary. 

"  Fba'  Bbaty, 
''  June  6th,  1820. 
'^  (a)  Having  g^ven  my  dear  boys  a  liberal 
education,  and  done  what  I  could  for  them  daring 
my  life,  I  now  leave  them  with  my  blessing,  to  the 
care  of  their  mother,  and  have  not  a  doubt  but  she 
will  (with  the  kind  assistance  of  her  friends)  get 
them  provided  for  and  taken  care  of.  May  God 
bless  you  all. 

**  Fba*  Bbaty. 
•*  6th  June,  1820/' 

The  above  testamentary  paper  was  propounded 
:i^n  an  allegation  tendered  on  the  part  of  his  widow, 
^^and  relict,  upon  the  admissibility  of  which  the  pre- 
CKnt  question  arose. 

The  allegation  pleaded,  in  substance, 
1.  That  liie  deceased  died  on  the  21st  of  March, 
^822,  at  the  age  of  sixty-eight  years,  leaving  be- 

(a)  This  second  memorandmii  was  written  upon  a  separate 
paper,  but  was  found  folded  up  with  the  other^  in  the  doceased^s 
^writiog-dlBsk,  after  his  decease. 


1IJ5         ^*  CA8S8   DSTSRMIMID  IN   THB 


hind  him  a  widow,  and  fonr  children— -three  sent 
and  one  daughter. 

3.  The  second  article  pleaded  the  factum  of  the 
will,  on  the  6th  day  of  June,  1820. 

3.  The  third  pleaded  that,  subsequent  to  the  mak- 
ing of  the  said  will,  to  wit,  in  the  months  of  Janu- 
ary, February,  March,  and  July,  1821,  the  deceased 
sold  out  the  whole  of  the  1000/.  3  per  cent,  stock,  of 
which  he  stood  possessed  when  he  made  the  said  will, 
and  which  he  had  given,  by  the  said  will,  to  his 
daughter,  Catherine  Beaty,  after  his  wife's  decease ; 
and  that  the  sole  property  of  which  he  died  possessed, 
consisted,  of  the  lease  of  a  house  in  Dorset  Street, 
his  household  furniture,  and  sundry  articles  of  plate, 
not  amounting  in  value,  altogether,  to  more  than 
600/.  or  600/. 

4.  The  fourth  article  pleaded  that  ^'  the  said 
Francis  Beaty,  the  deceased,  sometime  in  or  about 
the  year  1819,  having  made  a  new  will,  requested 
Matilda  James,  a  young  lady  who  was  on  a  visit  at 
his  house  at  Rochester,  in  the  county  of  Kent,  where 
he  then  resided,  to  witness  his  said  will,  to  which  the 
said  Matilda  James  assented:  that,  thereupon,  the 
said  deceased  produced  a  paper  which  he  said  was 
his  will,  and,  at  the  same  time,  observed  to  her, 
that  it  had  been  made  a  long  while,  and  that  he 
only  waited  for  some  one  to  witness  it,  or  words 
to  that  effect :  that  the  said  will  having  been  pre- 
viously signed  by  the  said  deceased,  he  then,  in  the 
presence  of  the  said  Matilda  James,  retraced  his 
signature  thereto  with  a  dry  pen ;  and  the  said  Ma- 
tilda James  then  subscribed  her  name,  as  a  witness 
thereto:  that  about  eight  months  before  the  said 
deceased's  death,  she,  the  said  Matilda  James,  being 
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again  on  a  visit  at  the  house  of  the  said  deceased  in  1B22. 
Dorset  Street,  in  the  parish  of  St.  Mary-le-bone,  to  Term! 
which  place  he  had  then  removed,  he,  the  said,  de-  w^/-^ 
ceased,  in  the  course  of  conversation  with  her,  and  Bbaty 
alluding  to  the  will  whidi  she  had  witnessed  for  Bxatt. 
him  at  Rochester,  in  manner  as  before  pleaded, 
then  observed  to  her,  that  he  had  *  destroyed  that 
will  and  made  another  will;'  and  at  the  same  time, 
remarked,  that  <  he  usually  made  a  fresh  will  when- 
ever an  alteration  took  place  in  his  property,*  or  to 
that  effect:  thatj  on  another  occasion,  happening 
about  the  middle  of  January,  1822,  and  being  only 
a  week  before  the  deceased  was  confined  to  his  bed 
by  the  illness  of  which  he  afterwards  died,  the  said 
Matilda  James,  having  called  at  the  said  deceased's 
house,  she  found  him,  the  said  deceased,  writing 
at  his  desk,  in  the  parlour,  where  his  wife  and 
family  were  also  sitting,  and  while  the  said  Ma- 
tilda James  w^  engpaged  in  conversing  with  the 
wife  of  the  said  deceased,  he,  the  said  deceased, 
occasionally  joined  in  the  conversation;  and,  al- 
luding to  the  aforesaid  will,  which  the  said  Matilda 
James  had  witnessed  for  him  at  Rochester,  again 
remarked,  that  he  had  destroyed  that  will,  that  the 
said  Matilda  James  thereupon  replied,  that  he  had 
better  make  another  will,  to  which  the  deceased 
replied,  that  ^  he  had  made  another  will  ;^  or  then 
expressed  himself  in  words  to  that,  or  the  like, 
effect/' 

5.  and  6.  The  fifth,  and  sixth,  articles  of  the 
allegation,  pleaded  the  finding  of  the  instrument  in 
the  deceased's  writing-desk,  on  the  Sunday  follow- 
ing his  djscease,  in  the  same  plight  and  condition  that 
still  belonged  to  it ;  and  that  the  whole  body,  series, 
and  contents,  of  the  said  will,  &c.  and,  also,  the 
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1882.      wreral  rabscriptions  thereto,  i?ere  of  the  deceased's 

TmIL     ^^'^  proper  hand-writmg. 
\^s/^        Judgment. 
^^^         Sir  John  Nichoix. 

The  paper  propounded  in  this  aUegation  would  be 
clearly  entitl^  to  probate,^  bat  for  the  attestaticm 
clanse.  It  is  alt  in  the  deceased^s  hand-writiag ;  it 
is  signed  and  dated ;  it  appoints  an  executrcz ;  if 
is  a  complete  disposition  of  personal  property ;  vA 
llhe  deceased  had  no  real  estate  to  suggest  to  hinf 
the  necessity  of  executing  his  will  in  the  presence  of 
witnesses.  But  if  a  testamentary  paper  be  imper* 
fect»  either  in  itself,  or  in  the  writer's  apprehension 
of  it,  it  can  only  be  entitled  to  probate,  on  proof  be- 
ing fomidied  of  his  haying  been  prevented  by,  what 
is  technically  called,  the  *'  act  of  God,'*  from  com* 
pleting  it.  As,  therefore,  the  natural  inference  to  bt 
drawn  from  an  attestation  clause  at  tile  foot.of^ir 
testamentary  paper  is,  that  the  writer  memt  ta* 
execute  it  in  the  presence  of  witnesses,  and  that  it' 
was  incomplete,  in  his  apprehension  of  it,  till  that 
operation  was  performed— the  presumption  of  law 
is  against  a  testamentary  paper,  with  an  attestatioii 
clause  not  subscribed  by  witnesses ;  where  the  tea- 
tetor  is  not  proved,  as  he  is  not  suggested  eren  in 
the  present  case,  to  have  been  prevented  by  any 
*^  act  of  Gk>d"  from  going  on  to  complete  it,  had  he 
so  intended.  The  presumption  against  an  instru- 
ment, so  circumstenced,  I  admit  to  be  a  slight  one, 
where  the  instrument,  like  that  before  the  Court,  is 
perfect  in  all  other  respects.  Slight  as  it  Is,  how- 
ever, it  must  be  rebutted  by  some  extrinsic  evidence 
of  the  testator  intending  the  instrument  to  operate, 
in  its  subsisting  stete ;  before  it  can  be  ast^led  to 
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probate  (a),  consigtently  with  those  established  prin-       ifUMi. 
ciples  to  which  it  is  the  duty  of  the  Court  to  ad-       jb^ 
here.  v«>^/^/ 

Bbatt 
.  (a)  Thk  was  the  dootrine  of  Courti  of  Phibate  respeeting       ^^^ty 
tesUmentary  papon^  which,  though  ftiniished  with  etauaea  of 
attoatation,  were,  in  fact,  unattested »  from  an  earlj  period,  till 
die  decision  of  the  Court  of  I>elegatea  in  the  case  of  Cobbold     ^.jf^* 
ttd  Baas. 

-  The  deeeased,  m  that  case,  James  Savage,  had  giren  fantmc^ 
tioaa  to  an  attorney  to  prepare  a  will.  The  attorney  prepared 
it  with  several  ^iMrrct  and-  abbreviations,  and  the  deceased 
made  several  alterations  and  interlineations  in  the  draft  He 
afterwards,  with  his  own  hand,  wrote  the  said  will  over  fair 
from  the  draft,  adding  a  beqoest  of  the  residue  |  and' concluded 
as  follows :— • 

'*  In  witness  whereof  I  have  to  this  my  last  will  and  testa* 
meat,  contained  in  three  sheets  of  paper,  to  the  first  two 
whereof  I  have  set  ny  hand,  and  the  last  my  hand  and  seal^ 
Ihia  in  the  16th  year  of  the  reign  of  our 

Sofeidgu  George  9rd,d(e.  A.  D.  1777.-— Jam*  Savage. — Signed, 
aoaladt  p«iUislied,.deelared,  and  delivered  by  the  testator  James 
Siairage,  aa  and  for  his  last  will  and  testament,  in  the  presence 
of  as,  who  have,  at  his  request,  and  in  presence  of  each  other, 
let  our  names  as  witnesses  hereto.'* 

The  deceased  had  subscribed  his  name  to  etuk  sheet,  and 
aBxed  his  aeal  to  the  last  sheet.  But  the  dause  of  attestation 
not  being  subacribed  by  witnesses,  it  was  considered  imperfect 
for  that  reason  by  Dr.  Calvert,  the  then  Judge  of  the  Preroga* 
tive;  and  he  admitted  parol  evidence,  upon  which  he  set  aside 
the  paper.  On  appeal,  however,  the  Delegates,  Sir  W.  Henry 
AlAhurst,  Sir  Beaumont  Hotham,  and  Dr.  Macham,  were  of 
opinion,  that,  it  being  a  will  both  of  real  and  personal  property, 
il  waoi  nddtmdo  $mgula  tin^uUi,  a  perfect  disposition  of  per- 
sonal aatate,  and  therefore  a  good  will.  Accordingly  they  re- 
jected parol  evidence  against  it,  and  reversed  the  sentence  of 
the  Court  of  Prerogative.    [See  4  Ves.  200,  in  noiis.] 

This  judgment  of  the  Court  of  Delegates  in  the  case  of  Cob- 
boll  JMid  Baas  may  be  oonsidmred  to  have  governed,  far  some 
V  Coaita  of  Piobata  with  leqiect  to  testamanlary  papers 
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1822«  Now  the  circumstances  which  are  pleaded  in  this 

^^^^      allegation,  are  so  far  from  repelling  the  legal  pre- 

v^pv"^      sumption  against  the  paper  propounded,  that  they 

Bbatt      go  far,  in  my  mind,  to  fortify  and  confirm  it.     For, 

Bbatv.      in  the  first  place,  it  is  pleaded,  that  the  deceased, 

on  the  occasion  of  a  former  will  which  he  had  ni^^^ 

and  signed,  **  a  long  while  before^^  retraced  his  ^g« 

nature,  with  a  dry  pen,  in  the  presence  of  a  pei^qa 

who  subscribed,  by  his  desire,  her  name  as  a;iB^^ 

ness ;  apparently  as  if  considering  the  instrument 

incomplete,  till  that  precaution  was  taken.     This,,^ 

say  the  least,  does  not  lessen  the  probability  of  ^js 

intending  to  perform  a  similar  operation  upon  tl|is 

80  circumstancedy  averse  as  thej  were  to  eonsider  HMttM  Isv. 
Bat  the  authority  of  that  oase  was  held  to  be  so  shaken,  not  to 
say  overtomedy  by  inference  and  deduction  from  the  decision 
toth  Not.  of  the  Court  of  Review/  in  the  case  of  Matthews  and  Wamer^f 
1799.  that  Courts  of  Probate  reverted,  without  scruple,  to  the  oM 
doctrine  upon  this  matter,  which  has  been  uniformly  adhered  lo 
in  subsequent  instances :  so  that  (and  the  editor  considers  it  im- 
portant, from  the  publicity  which  has  been  given  to  that  oasa^ 
to  be  rightly  understood)  the  judgment  of  the  Court  of  Dele- 
gates  in  the  case  of  Cobbold  and  Baas  is  now  held  nol  to  be 
law — the  principle  which  governs  thu  class  of  cases  being  that 
stated  in  the  text. 


*  CoosistiBg  of  Beilby,  Lord  Bbhop  of  London ;  Lloyd,  Lord  Keajroap 
Lord  Chief  Justice  of  his  Miyesty's  Conrt  of  KiDg^  Bench ;  Sir  Aasld- 
bald  Macdonald,  Lord  Chief  Baron  of  his  Majesty's  Court  of  Exchequer; 
Sir  William  Scott,  Knight,  Judge  of  the  High  Court  of  Admiralty ;  'Sir 
Giles  Rooke,  Knight,  one  of  the  Justices  of  his  Bli^esty's  Court  of  CoHunoa 
Pleas ;  Sir  Soulden  Lawrence,  Knight,  one  of  the  Justices  of  his  Migeatj's 
Court  of  King's  Bench ;  and  James  Henry  Arnold  and  Christopher  RoUn- 
ton,  Doctors  of  Law. 

t  See  the  argument  upon  the  application  for  a  **  Commission  of  RevieWy* 
in  tlie  case  of  Matthews  and  Warner,  4  Yes.  186.  til.  It  may  be  proper 
to  add,  that  the  Conrt  of  Review,  in  that  case,  retersed  tlie  two  coacar- 
rent  tentenccs  of  the  Prerogative  Coorty  and  the  Coort  of  Daltgatea. 
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instrument;  and  that  it  was  incomplete,  in  his  view 
of  the  subject,  till  that  operation  was  performed* 

But  it  is  pleaded,  further,  to  have  been  the  de- 
ceased's habit,  according  to  his  own  profession,  **  to 
make  a  new  will  after  every  change  in  his  property/* 
Why  this  being  so,  there  is  a  circumstance  in  the 
case  which  lays  the  strongest  ground  for  concluding 
this  paper,  designedly,  abandoned.  For  it  is  pleaded, 
that  the  deceased  sold  out,  at  different  times  in 
the  year  1821,  the  thousand  pounds,  consoUf  which 
he  possessed  at  the  date  of  it,  and  had  bequeathed 
by  it,  after  the  death  of  his  wife,  to  his  daughter. 
The  probability  therefore  is,  that  he  meditated  a 
new  will,  and  had  abandoned  this  instrument;  as 
well  from  his  habit  on  similar  occasions,  as  from  the 
icircumstance  of  its  object  being  wholly  defeated, 
;ind  its  plan  wholly  deranged,  by  the  sale  of  his 
stock.  By  this  paper  the  deceased's  whole  property 
stands  bequeathed  to  the  wife;  the  daughter  will 
teke  nothing.  It  is  perfectly  true  that  the  whole  is 
but  little ;  and  that  his  sons,  very  contrary  possibly 
to  the  deceased's  intentions,  will  become  entitled  to. 
share  in  that  little  in  the  event  of  his  intestacy. 
But  these  are  circumstances,  which,  in  no  degree, 
alter  or  detract  from  the  principle  that  governs  the 
case — a  principle  wliich  it  is  the  first  duty  of  the 
Court  to  adhere  to,  uninfluenced  by  any  such  con* 
siderations. 

The  only  circumstance  which,*  in  my  judgment, 
can  have  a  tendency  to  repel  the  legal  presumption 
against  the  paper,  is  the  deceased's  declaration  to 
Miss  James,  pleaded  in  the  4th  article,  that  ^'  he 
had  destroyed  his  former  will,  and  had  made  a  new 
one."     But  the  mere  vague  declarations  of  testa- 
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ie2S.       tors,  that  ^*thejf  have  made^^  their' wills,  are  not  'al- 

yf"*^      ways  to  be  implicitly  relied  onj  and  can  never, 

v^v*^      standing  singly,  supply  proof  of  due  execution^  or, 

Bbatt       consequently,  of  what  is  to  be  taken  in  lieu  of  it.  In 

BS4TT.      common  parlance,  a  man  may  well  say,  and  possibly 

often  does,  that  <<  he  has  made^*  a  will,  when  he  has 

written  a  testamentary  paper,  however  incompleti^ 

or  unfinished  that  paper  may  be.    In  the  {Nresenf 

case,  at  all  events,  I  cannot  accept  the  declaratloh 

pleaded  as  sufficient  to  shew  that  the  deceased  iv^ 

tended  this  instrument  to  operate  ;  when  both  'the 

presumption  in  law,  and  the  probability  fitnn  tte 

facts  pleaded  are,  that  he  abandoned  it. 


•  !  • 


Allegation  rejected. 


182S. 


^  Safh  0.  Atkinson  and  Westcott. 

Term. 

If  •  wiui.be.  Judgment. 

SrJ2udS^'      Sir  John  NicHoti,. 

]![itted^tbe*         The  present  question  respects  the  validity  of  sta 

Court  wui  pro.  instrument,  set  up  as  the  will  of  William  Harcotairt, 

Bounce  for  it  ' 

in  preference    late  of  the  city  of  New  Sarum,  the  party  deceased 
MbMqaoDT^     in  the  cause,  who  died  on  the  22d  of  March,  183Qf. 
^ila^ram  of  ^^^^  instrument,  which  purports  to  bear  date  on  thi( 
SiifiiriSSi*''  4th  of  June,  1819,  is  propounded  on  the  part  of 
doobts.  Sarah  Susannah  Saph,  whom  it  constitutes  the  de^ 

The  princi*  . ,  *  _. 

piet,  whmt,      ceased  s  sole  executrix.     It  is  opposed  byMr.  At«^ 
^orto  of  Pro-  kiusou  aud  Mr.  Westcott,  the  deceased's  executors, 

bite  proceed,  * 

where  tbe  in- 

qnhy  i8|  whether  an  aticrted  wiU  wm,  or  wwaot,  theaetof  an  alleged  testatoa; 
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niider  a  will  dated  the  24th  of  October,  1818,  the 
genuifleness  of  which  is  admitted  on  all  hands. 

The  validity  of  the  ^contested  will  in  the  present 
cause  (in  which^  by  the  way,  no  fewer  than  seventy 
witnesses  have  been  examined  to  the  several  al- 
legations admitted  npon  either  side)  is  not  depen- 
dent opon  the  state  of  the  deceased*s  capacity  at 
the  time  of  its  suggested  execution,  but  upon  the 
fii^  of  execution  itself;  the  question  being,  whether 
the  deceased  ever  executed  it  at  all.  For  the  case  set 
up  -by  the  executors  pf  the  former  will  is,  that  the 
atfeged  latter  will  was  not  subscribed  by,  and  is  not 
the  act  of,  the  alleged  testator.  The  contrary  to 
this  is,  of  course,  advanced  by  the  party  propound- 
ing the  instrument,  upon  whom  therefore,  as  assert- 
ing an  affirmative,  the  burthen  of  proof  must  be 
taken  to  rest.  She  it  is  who  is  bound  to  satisfy  the 
conscience  of  the  Court  that  the  contested  instru- 
ment was  the  supposed  testator's  own  act ;  the  law 
does  not  impose  npon  Mr.  Atkinson  and  Mr.  West- 
cott  the  burthen  of  furnishing  proof  that  it  was  not. 

Now,  where  the  inquiry  is,  whether  an  asserted  w)U 
waSf  or  was  notf  executed  by  an  alleged  testator,  all 
such  collateral  circumstances  maybe  pleaded  and 
proved,  on  either  side,  as  have  a  tendency  to  shew, 
on  the  one  hand,  the  probability,  and,  on  the  other, 
tl|^  improbability, that  it  should  have  been  so  executed. 
Ij^lilde  to  such  circumstances  as,  the  place  in  which 
the  alleged  will  was  found — ^the  parties  through  whose 
ag^ency  it  was  prepared— its  conformity,  or  the  con- 
tnvry,  iwith  the  deceased's  avowed,  or  presumed,  tes- 
tamentavy  intentions ;  and  so  on.  A  variety  of  such 
circumstances  are  actually  pleaded  to  this  intent,  on 
either  side,  in  the  present  cause;  and  to  the  evi'- 
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deuce  furnished  upon  the  principal  of  these  the 
Court,  will  direct  its  attention,  in  the  first  instance, 
before  it  proceeds  to  consider  the  evidence  more 
immediately  applicable  to  Hie  fact  of  execution^  the 
main  point  in  issue. 

And,  first,  what  is  the  evidence  as  to  tiie  circmn- 
stances  connected  with  the  finding  of  this  iustra- 
ment  ?   Now,  the  circumstances  under  which  a  will 
is  found,  may,  as  we  all  know,  tend,  very  materially, 
to  its  authentication.     If,  for  instance,  it  is  found 
locked  up  in   repositories,  to  which  the   deceased 
only  had  access,  and  is  produced  from  such  by  in- 
difterent  and  disinterested  parties,  these  are  circum- 
stances which,  as  tending  to  connect  the  will  with 
the  testator,  are  strongly  confirmatory  of  its  genuine- 
ness and  authenticity.     The  disputed  will,   in   this 
cause,  has  no  advantage  of  that  description:  its  first 
production,  after  the  deceased's  death,  is  ^-Mrs. 
tSaph,  the  sole  executrix,  and  party  principally  be* 
nefited  under  it— ^rom    where   remains  to  be  an- 
swered.   But  the  testator's  former  will  (from  which 
this  latter  was  avowedly  drawn  up,  by  her  souy  Mr. 
John  Saph)  is  admitted  not  to  have  been  in^Uie 
deceased's  possession,  at  the  time  of  his  death ;  but 
at  Mrs.  Saph*s  house,  and  in  Mr.  John  Saph* s  cus- 
tody.    Something  might  be  observed  as  to- what 
passed  when  inquiry  was  first  made  for  that  former 
will.  Mr.  John  Saph's  answer,  to  say  the  least,  was  by 
no  means  explicit.     That  answer  impressed  the  in- 
quirer with  a  notion  that  he  asserted  the  instrument 
to  be  destroyed.     He  explains  himself  as  ^having 
meant  to  assert,  not  that  the  instrument  ijiielf  was 
destroyedy  but  that  it  was  revoked,  or  that  its  effect 
was  ammlled.     After  admitting,  however,  the  ^xist- 
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ence  of  the  instrument,  he  was  somewhat  reluctant 
to  produce  it ;  and,  at  last,  only  did  so  in  compli- 
ance with  the  recommendation  of  his  solicitor,  Mr. 
Dew.  Something*  might  also  be  said  as  to  the  mala 
Jides  of  the  Saphs,  in  endeavouring  to  snap  a  pro- 
.  bate,  as  it  is  termed,  in  breach  of  their  engagement 
to  take  no  step  of  that  nature,  till  after  the  funeral 
of  the  deceased.  Both  these  last,  however,  are  mere 
out-lying*  circumstances,  and  will  go  little  to  im- 
peach the  credit  of  this  transaction,  unless  it  shall 
turn  out,  that  they  are  connected  with  others  of  the 
same  colour  and  complexion.  At  the  same  time  I 
cannot  fail  to  observe,  that  here,  in  the  very  outset 
of  this  inquiry,  I  encounter  somewhat  of  deviation, 
on  the  part  of  those  who  set  up  this  instrument,  from 
that  straight-forward  path,  in  which  truth  and  fair- 
ness are  accustomed  to  proceed.     But, 

"Secondly,  to  consider  the  parties  agent  in  this 
transaction,  namely,  Mrs.  Saph  and  her  family. 
For  the  Court  is  under  no  difficulty,  in  the  present 

-  cate,  as  to  who  are  the  fabricators  of  this  instru- 
nlent,  if  it  be  fabricated ;  they  can  be  no  other  than 

'the  identical  parties,  who  are  vouched  to  ihe  factum 

~  mt  the  instrument,  as  a  genuine  one.    Now,  had  these 

"^parities  any  inducement  to  attempt,  and  did  they 

'  ^OKsess  any  means  to  effect,  the  fabrication  of  an 

»inst]?ument  of  this  description  ?    As  to  inducement^ 

'there  was  every  inducement  of  which  the  nature  of 

'  ^he> thing  is  capable;  for  the  will  purports  to  be- 

-  <|ueath  the  intire  bulk  of  the  deceased's  property  to 

-  ^ihe  Saph  family.  And  although  the  three  members 
«f  that  family,  who  attest  the  execution  (one  of  the 
three  being  also  the  writer)  of  this  instrument,  take 
iu>  dioect  benefit  under  it,  still  that  circumstance, 
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18S9.  as  I  shall  have  occasion  presently  to  obsenre^  leares 

IS^^  the  question  pretty  much  where  it  stood  before,  as 

v^vO  to  this  matter  of   inducement.    As  to  the   meam 

Safb  again,  it  must  be  admitted  that  these  parties  weie 

AniNioH  in  posseasion  of  fully  sufficient  information  to  get  up 
an  instrument  of  this  description  j  for  to  say  no- 


thing of  their  long  personal  connection  with  the 
deceased,  his  former  will,  from  which  this  latter  is 
manifestly  drawn  up,  was  avowedly  in  the  posses* 
sion  and  custody  of  the  Saphs  at  the  time  of 
death. 

That  Mrs.  Saph  was  not  altogether 
about  obtaining  a  will  in  her  fiiTor,  is  obvious  from 
the  evidence  of  Pleyer,  who  lived  in  the  deceased's 
service  from  Michaelmas  1817,  to  the  summer  of 
1818.  She  deposes  to  having  heard  Mrs.  Saph 
speak  to  the  deceased  about  his  will,  one  evening 
before  he  had  the  paralytic  stroke.*  <<  She  wished^*' 
she  said,  '^  he  would  do  something  more  for  her ; 
and  he  replied  that  he  should  not ;  for  he  had  done 
enough  for  her  already.*'  She  says,  that  ''  ajttr 
the  said  deceased  had  had  the  paralytic  stroke,  Mrs. 
Saph  used  often  to  rub  his  hands  with  mustard,  and 
other  things,  to  recover  the  use  of  them  again ;  aild 
that,  on  such  occasions,  she  used  to  say  to  him,  that 
9he  wished  she  could  get  him  the  use  of  his  hands 
again,  so  that  he  could  write ;  for  she  did  believe 
that  then  he  would  do  something  more  for  her,  by 
his  will."  Now,  the  evidence  of  this  witness  proves 
two  things ;  first,  that  Mrs.  Saph  was  sufficiently 
alive  to  her  own  interests ;  secondly,  she  was  with- 
held by  no  scruples,  of  delicacy  at  least,  from  trying 
to  promote  them.  Nothing  of  all  this,  however, 
appears  to  have  made  any  impression  upon  the  de- 
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ceased ;  for  it  is  in  evidence  that  he  made  and  exe- 
cuted two  subsequent  wills,  in  neither  of  which  he 
acceded  to  Mrs.  Saph*8  claims,  or  paid  the  slightest 
attention  to  her  applications. 

Now,  if  Mrs.  Saph  was  still  dissatisfied  with  the 
trifling  provision,  to  which  only,  as  I  shall  presently 
shew,  she  stood  entitled  under  the  deceased's  last 
(genuine)  will,  is  there  any  thing,  let  me  inquire,  in 
special^  that  is,  in  her  station  or  character,  which  in 
wy  sense,  negatives  the  probability  of  her  having 
been  tempted  to  have  recourse  to  a  fabricated  one  ? 
Birs.  Saph  was  a  married  woman,  living  (possibly 
not  through  her  own  fault)  separate  and  apart  from 
her  husband,  with  a  large  family,  and,  I  presume, 
in  necessitous  circumstances ;  for  it  seems,  that  after 
the  discharge  of  Pleyer,  the  deceased's  last  servant 
in  1818,  she  was  the  deceased's  sole  attendant,  and 
performed  even  the  menial  offices  of  his  house.     She 
is  obviously  therefore  not  so  elevated  as  to  be  above 
•11'  suspicion  of  fraud,   on  the  score  of  wealth  or 
cpndition.    Her  character  will  best  disclose  itself 
ia  jtiie  future  stages  of  this  inquiry.    Is  there  any 
tlf^iiig,  again,  in  the  stations  or  characters  of  the 
agents,  through  whose  instrumentality  the  fraud,  if 
any,  was  effected,  to  render  this  violently  improba- 
ble ?     The  writer  of  this  will  was  Mr.  John  Saph, 
Qi^  son  of  this  Mrs.  Saph ;  and  it  is  attested  by  him 
uid  his  brother  and  sister,  strictly^  a  family  party. 
Of  these,  all  that  I  shall  at  present  say  is,  that  Mr. 
John  Saph's   induction  into   life  was  through  th^ 
medium  of  an  attorney's  office,  which  he  quitted  in 
consequence  of  a  most  disgracefiil  transaction ;  and 
X  find  no  trace  in  the  evidence  of  his  having  re« 
deemed  his  character,  at  this  time,  by  any  part  of 


1822. 

Trinity 

Term. 


Saph 
Atkihsoit 

ftOd 
WlSTCOTT*. 


iro 


188 


CASES  DSTXRMINED    IK    TRE 


Saph 

V. 
ATXIlltOll 

WstTCOTT. 


his  subsequent  eondact.  There  is  nothings  at  lent, 
in  ftis  station  or  character  which  precludes  the 
probability  of  fraud.  Looking  then  at  the  induce* 
ment  which  these  parties  had  to  fabricate  a  wiU»  asd 
at  the  meant  which  they  possessed  of  fabricating 
one,  especially  in  connexion  with  Mrs.  Saph*s>  even 
avowed,  claims  upon  the  deceased's  testamentary 
bounty  ;  I  do  not  inean  to  say  that  either  her  station 
and  character,  or  those  of  the  writer  and  atteating 
witnesses,  amount  to  affirmative  proof  of  this  being 
a  fttbricated  will;  but  1  do  say,  and  I  would  be 
understood  to  mean  no  more,  that  there  is  nothing 
in  these,  in  special^  that  is,  to  negative  the  |Nroba* 
bility  of  its  being  such — nothing  to  render  it,  either 
highly  incredible,  or  even  very  unlikely^  d  priori. 
The  instrument  propounded,  therefore,  has  indeed 
the  ordinary  presumption  against  fraud  in  its  favor} 
but  that  is,  strictly,  all. 

But,  thirdly,  as  to  the  dispositive  part  of  this  will; 
for,  in  determining  the  probability  of  any  will  .being 
the  act  of  an  alleged  testator,  the  Court  is,*^i^aU 
cases,  naturally  led  to  consider  the  disposition  ma4e 
by  it.  The  disposition  purported  to  be  m^le  by 
the  will  propounded,  is  so  important  a  featiure  of  IIk 
present  case,  that  the  Court  will  consider*  it,  both 
generally,  and  in  detail.  And  the  Court,  inthis  case, 
is  not  left  merely  to  presume,  or  conjecture^  what 
the  deceased's  testamentary  intentions  might  have 
been — it  has  the  benefit  of  two  prior  wills,  declara^ 
tory  of  his  testamentary  intentions,  or  at  least  of 
what  these  were  at  a  period  not  much  anterior  to 
the  date  of  this  instrument,  with  which  to  compare 
the  present  dispositiout 
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Nowi  upon  a  comparison  of  the  deceased?*  two 
fortner  iestamentary  acts  with  the  present  instra-  Sf*y 
ment^  in  this  respect^  it  will  plainly  appear  liiat  his  s^^v^d^ 
nnad  and  intention,  as  to  the  disposal  of  his  pro-  bavb 
perty,  had  undergone,  within  a  short  period,  a  com-  Atkinmh 
plete  revolotion,  supposing  the  present  instrument  westcotw 
to  be,  in  truth,  his  will.  The  two  former  wills,  the 
one  dated  in  June,  the  other  in  October,  1818,  arey 
in  substance,  as  to  their  dispositive  parts,  precisely 
the  same.  By  both,  the  bulk  of  the  property  is  be- 
queathed to  Mr.  Westcott  and  his  family ;  some  be- 
quests, rather  honorary  than  beneficial,  are  made  to 
Mr.  Atkinson  and  his  family;  a  considerable  sum 
is  devoted  to  charitable  uses;  Mr.  Atkinson  and 
Mr.  Westcott  are  the  trustees  and  executors  in  both 
wills;  as  the  latter  of  these  gentlemen,  Mr.  West- 
cott, is  the  residuary  legatee;  Mrs.  Saph  and  her 
family  are  legatees  to  more  than  a  trifling  amount 
in  neither  of  the  two.  By  the  instrument  pro- 
ponnded,  these  dispositions  are  nearly  reversed— 
Mrsr.  "Saph  and  her  family  are  bequeathed  the  g^eat 
balk'  of  the  deceased's  property ;  Mr.  Westcott  and 
1m  fitmily  are  nearly  excluded ;  Mr.  Atkinson  and 
liiS' family  are  wholly  so;  even  the  honorary  legacies 
te'  these  last  are  omitted ;  so  are  the  charitable  be- 
quests; Mr.  Atkinson  and  Mr.  Westcott  are  no 
longer  executors  or  even  trustees ;  Mrs.  Saph,  who 
is  also  the  residuary  legatee,  is  the  sole  executrix. 
All  this  implies  a  complete  revolution  of  testa- 
mentary mind  and  intention,  in  order  to  estimate 
the  probability  of  which  it  is  necessary  to  see,  whe- 
ther it  can  be  fairly  account^  for  by  extrinsic 
circumstances. 
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ISM;  And  here,  in  the  first  place,  it  is  itotf  to  beaecount- 

^i^H^     ed  Ant  by  any  caprice  or  fickleness  of  the  deceased  in 
v^^,^^     this  reqpecty  that  can  be  collected,  at  least,  from  tha 
Savb       variations  between  the  two  instrnments  of  June  and 
Amwioii    October,  1818.  They,  on  the  contrary,  g^.  to  shew  tha 
very  reverse ;  for  they  are  trifling  in  themsdvesp  and 
satisfactorily  explained.  By  the  will  of  Jane*  a  bouaa 
in  Green  Croft  Street,  after  a  life  interest  to  one 
Webb  and  his  wife,  is  given  in  remainder,  togethfir 
with  a  legacy  of  10/.,  to  a  Mrs.  Heyley ;  and  a 
Mrs.  Jeboult  is  bequeathed  lOOL    In  the  course  of 
that  summer,  however,  this  Mrs.  Heyley  appears  to 
have  set  up  a  demand  against  the  deceased*  as  enti- 
tled to  some  property  under  the  will  of  his  late  wife.; 
which  it  appears  that  the  deceased  borrowed  money 
(in  part  of  Mr.  Atkinson)  to  discharge.    In  retnm, 
the  deceased,  by  the  will  of  October,  withdraws  hi§ 
testamentary  bounty  from  Mrs.  Heyley  altogether, 
and  bequeaths  the  freehold  interest,  before  devised 
to  her,  to  Mrs.  Jeboult,  in  lieu  of  her  peconiai^ 
legacy.     It  seems  too  that  there  was  an  erroneops 
description,  in  the  former  will,  of  a  joint  note  of  hm^ 
given  by  the  deceased  and  Mr.  Westcott  to  Mci  At* 
kinson,  it  being  described  in  that  will  as«due.  to  B||V 
Gray — ^in  the  latter  will  that  error  is  correctedj  and 
it  is  described  to  be  due  (as  the  fact  was)  tOt  Mir« 
Atkinson.     These   are  the  sole,  and    the  trifling, 
variations   between  the  two   instruments;    by  the 
latter  of  which,  the  bulk  of  the  disposition  contained 
in  the  former  is  ratified  and  confirmed :  and  the  tnn^ 
together,  furnish  evidence  oi  Jixed  testamentary  in* 
tention  infinitely  beyond  that  which  could  be  sup- 
plied by  any  single  testamentary  act.     Any  single 
testamentary  act  might  be  the  result  of  sudden  whim. 
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or  temporary  impretsion ;  but  tins  confinned  :act— -       iWk 
the  will  of  June,  thus  ratified  by  that  of  Octobe^^      ^^^ 
eflabliriiesy  on  a  solid  foundation,  the  deceased*!  then      >^w^v 
fixed  testamentary  intentions,  and  renders  a  sodden       ^^' 
change  in  these,  as  to  the  bulk  and  general  tenor     Atkimiok 
of  -the  disposition,  highly  improbable,  unless  most    Wbitcotx. 
satisfactorily  accounted  for. 

Nor,  to  pass,  for  an  instant,  from  the  matter  to 
the  Jbrm^  is  any  inference,  in  favour  of  the  last 
will  propounded,  derived  from  comparing  it  in  this 
respect,  any  more  than  in  the  former,  with  the 
two  prior  wills.  A  particular  investigation  of  the 
mode,  and  manner,  in  which  the  contested  will  is 
said  to  have  been  drawn  up,  and  executed,  belongs 
to  another  place.  It  will  be  sufficient,  in  this  plac^ 
to  observe,  that  these  were  highly  informal^  as  con- 
trasted with  those  adopted  in  the  framing  and  execu* 
tion  of  both  the  other  two.  In  respect  of  both 
these,  the  deceased  availed  himself  of  the  agency  of 
his'  <M>nfidential  solicitor,  Mr.  Wilmot,  who  had 
aeted  for  him,  as  such,  for  twenty  years  before ;  who 
Ittd  been  employed  to  draw  up,  and  attest,  the  will 
of  Oct«Aier,  as  well  as  that  of  June,  1818,  though 
tb^'former  varied  from  the  latter  only  in  those  tri« 
fliHg  particulars  to  which  I  have  just  adverted  ;  who 
had  also  prepared  and  attested  the  will  of  his  de- 
ceased wife  in  1808 ;  and  who  was  actually  resorted 
to  by  the  testator  himself,  upon  other  business^  in 
August^  1819,  subsequent,  that  is,  to  the  date  of  the 
will  propounded  on  the  part  of  Mrs.  Saph. 

But  to  proceed  to  consider  the  probability  of  this 
change  in  the  deceased's  testamentary  intentions,  the 
first,  indeed,  I  may  say  the  only,  previous  intima- 
tion of  which,    is  contained  in  the  deposition  of 
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ims.  Mr.  John  Sapb;    For  to  no  other  hnman  beinp  emn 

^'•^  the  deceaised  be  shewn  to  have  expremed  himadf, 

*^'  Ms  dissatisfied  with  his  former  testamentary  arrange- 


Baph  inents,  made  and  confirmed  so  recently,  or  as  in- 
ATkiKMir  tendings  any  alteratibn  in  these,  than  to  Mr.  John 
Saph.  Tme  it  is,  indeed,  that  Mrs.  -Saph  has 
pleaded,  that  the  deceased,  ^  intending^  to  refiake 
hk  will  of  October,  1818,  and  beings  dissatisfied 
With  his  solicitor,  Mr.  Thomas  Wilmotj  who  kad 
drawn  it  np,  conyersed  with  John  Petty,  derk'to 
the  said  Thomas  Wilmot,  thereon,  and  asked  hifi^ 
^  what  he  would  charge  for  making  a  new  wittP 
Bnt  when  Mr.  John  Petty,  the  person  so  voudied, 
icomes  to  be  examined  upon  this  allegaftioBy ''ke, 
•positiyely,  and  explicitly,  denies  the  whole  trans- 
«etion ;  or  that  the  deceased  ever  made^  any^M^h 
ftpplication  to,  or  enquiries  of  him.  Hesays^  that 
be  was  a  subscribed  witness  to  the  deceased's  will 
«f  June,  1818,  by  mere  accident,  being  at  that  tim^, 
not  a  regular  clerk,  but  a  sort  of  extra  writer,'^ ki 
the  office  of  Mr.  Wilmot  during  the^  bustle*  ■  loP' a 
general  election  only;  and  that,  to  the  be^iof'Ms 
knowledge  and  belief,  he  nerer  was  in  the  deoeased^s 
company  or  society  upon  any  other  ooeasi«on.  '*Tkis 
total  negation  of  the  ^ct,  so  alleged,  by  tba  witness 
Petty,  to  say  the  least,  has  no  tendency  to  diapel 
the  clouds  of  suspicion  that  hang  upon  Mrs.  Saph's 
case.  ■••  ' 

Before  I  proceed  to  any  ulterior  consideration « of 
the  probability  of  those  alterations,  it  maybcad- 
Tisable  to  state  them,  somewhat  more  detail.       •• 

The  deceased,  however,  I  should  premise,  at  Ae 
period  of  these  transactions,  was  far  advanced*  in 
life,  nearly,  I  believe,  eiglity  years  of  age,  >bttt  in 
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possession  of  his  full  mental  faculties,   as  also  of 
tolerable  bodily  health  ;  for  he  was  walking*  about» 
and  at  market^  within  a  day  or  two  of  his  death, 
nine  months  posterior  to  the  date  of  this  contested 
He  was  afflicted,  indeed,  with  erysipelas,  and 
something  of  piaralysis,  especially  in  the  handa; 
which  required  to  be  rubbed,  as  stated  in  Pleyer^s 
eyidfince,  with  mustard,  &c.  to  give  him  the  free 
use  of  them.    Hence,  he  was  averse  to  writing, 
though  not  totally  disabled  from  it;  and  Mr.  John 
6aph«  who  was  sometimes  employed  ta  receive  his 
rants,  ^.occasionally,  also,  signed  receipts  for.  them, 
iBiJhie  (the  deceased*s)  name.     The  deceased  was.  a 
widower,  and  without  children.     His  wife  died -in 
18IjS  ;  having  first  by:  her  will,  which  was;  made  .in 
1808^.  t  left  the  bulk  of  her  property,  after  the  death 
af  ^  her  husband,  tO:  Messrs*  Westcott  and  Atkinson ; 
•Ob  that  these  gentlemen  were  hei\  exeiHttors  and  trus* 
tees,  as  well*  as  those  of  the  deceased,  under  the 
two  ^  prior  wills.-    Mrs.  Saph^s  maiden  name   Wias 
Mandy.    The  :  Mundys  and  Harcoorts  were  sorae- 
kow  related,;*  <and  the  deoeased  and  his  wife  appear 
-  tot  jbaare  been  upon  friendly  terms  with  the  father  and 
-  Jii#ther  of  Mrs.  Saph,  though  resident  at  some  dis- 
^^nikco^  frmn  'Salisbury.     The  deceased's  wife  had 
^vtood  godmother  to  Mrs.  Saph ;  and  she  and  her 
husband  took  notice  of,  and  were  kind  to  her,  both 
^rhen  a  school  girl,  at  Salisbury,  and  when,  after 
^er-  marriage  arid  separation  from  her  husband,  she 
left,,  with  a  large  family,  in  narrow  circum- 
itances,  in  more  mature  life.  Withi  all  this,  however, 
rs*  Saph  was  no  object  of  Mr^.  Harcourt's  testa- 
^toientary  bounty.  Whatever  was  her  connexion  with, 
aand  wlmtever  were  her  claims  upon  her,  she,  by  her 
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willy  left  lier  nothing.   The  deceued>  after  lus  wife's 
*^*y     death,  keepii^  only  one  female  servant,  MrsitSaph^ 
who  lived  near,  us€»d  from  that  time  freqa«titly  t#he 


Savh       at  his  house;  attended  him,  in  particidar,   in^  kis 
Avnittdv    sieknesses ;  mid  no  doobt  contribnted  very  moch'  «a 
hia  emnfert.    On  Pleyer'a  discharge,  in  1818,  she 
became  his  sole  attendant.    In  the  pravioos  ]fear^ 

1817,  as  well  as  in  1818,  she  and  her  daaghftan 
Ann  Saph,  had  accompanied  the  Jeceaaed  to  liy* 
mington.  The  deceased,  in  return,  paid  greafraiff 
tention  to  Mrs.  Saph,  and  was  kind  to  her  ohildrent 
especially  to  this  dasghtec  Ann;  aocaaionaUjiJslBa' 
employing  her  mm  Mr.  Jefan  Saph.  Tkeideoeued^* 
it.  is  to  be  observed^  however^  had  retnmedf? 
I^mington,  before  thewiU  of  October,  <  1818  91 
allhongh,  in  the  intervening  time  between  Ocf^heifll 

1818,  and  the  date  of  the  new  will,  he  had*  gone  tb 
Weymouth,,  accompanied  by  Mrs.  Saph  and  ihar 
daughter ;  yet  it  does  not  appear  that,  mther  an  tfadr 
jenmey,  or  during  the  rest  of  the  intemd^^iitiieM 
was  any  marked  difierence  in  the  sort  of  <tntercQNlna* 
between  the  deceased  and  the  Saphs,  from* 'that 
which  had  been  going  on  for,  and  during,  sevend 
years  prior  to  the  wills  of  June  and  October^  lSf8^ 
And  now  to  state  these  purported  alteratiotiainf||i# 
deceased's  testamentary  intentions,  as  a  tcrt  of  ^tbetf 
probability,  somewhat  more  minutely.  mm  ,  ;.i  . 

The  first  alteration  respects  the  house  in  GrMn 
Croft  Street  This,  I  have  already  said,  was  giving' 
by  the  will  of  June,  to  Mary  Hey  ley;  and^  for  the 
reasons  stated,  to  Mrs.  Jeboult,  by  the  will  of  Oe-^ 
tober,  in  lien  of  her  pecuniary  legacy  of  100/.  Qt 
is  now,  however,  taken  from  Mrs.  Jeboolt  (wo 
legacy  being  subrtituted  for  it),  and  is  given  to  a 
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Bin.'  Crocker,  who.  toms  out  to  be  a  married  ini. 
daQghter  of  Mrs.  Saph,  and  in  no  particular  fia^  n!m 
▼MV^  or  habits  of  intercourse  with  the  deceased,  that 
I .  lean  discover.  For  the  probability  of  this  altera* 
tion,  not  an  argument  even  has  been  advanced;  ATKi«mi 
eXiCept  that  general  one,  of  the  deceased's  increased  wwncon 
r^ard  for  the  Saph  family,  which  I  shall  consider, 
once  for  all,  presently. 

The. next  alteration  is  an  interchange  between  the 
hauBes  given  to  Mrs.  Saph  and  Mr.  Westcott.  By 
the  wiUb  of  June  and  October,  1818,  the  deceased 
had  g^ven  a  house  in  Church  Street,  adjoining  that 
in'  which  he  resided,  to  Mrs.  Sa^,  for  her  life,  with 
remainder  to  her  son  and  daughter,  James  and 
Sarah  Saph ;  and  the  house  in  which  he  resided,  to 
Mr.  Westcott,  with  remainder  to  his  son  William 
Westcott,  charged  with  the  payment  of  100/.  doe 
from  the  testator  and  Mr.  Westcott  to  Mr.  Atkinson, 
on  OL  joint  note  of  hand.  These  devises  are  now 
interchanged;  the  last  mentioned  house  is  devised 
to  Mrs*  Sa(A,  in  lieu  of  the  first ;  the  first  men* 
tianedpt  mW  with  a  similar  charge^  to  Mr.  Westcott, 
ia  liea  of  the  last  Now  it  happens  that  the  tes- 
tatov'a  own  house  is  worth  about  five  times  as  much 
aoflthe  adjoining  one,  described  mierely  as  a  cottage ; 
tli0,ilifQ. interest  of  Mr.  Westcott  in  which  is,  actu- 
ally, not  worth  the  sum  charged  upon  it.  Mr. West* 
o^t|  at  the  same  time,  is  excluded  from  any 
O'fcher  benefit  or  trust  under  the  will ;  and  Mrs.  Saph 
substituted,  as  the  sole  executrix,  and  residuary 


•  iln  order  to  account  for  these  alterations,  an  at- 
tempt has  been  made  to  set  up,  (still  in  conjunction 
^withitha  deceased's  great  increasing  regard  for  the 
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Saphs)  something  of  disaffection  towards  Mr.  Wert- 
cott.  But  to  what  does  the  evidence  furnished  on 
this  head  amount?  why,  merely  to  this:  that  the 
deceased  did,  sometimes,  observe,  that  Westcott 
was  imprudent,  and  might  have  been  richer,  and 
provided  better  for  his  family.  Expressions,  how- 
ever, of  this  sort,  are  not  only  of  little  weight,  in 
themselves,  but  being  proved  to  have  occurred,  as 
well  before  the  wills  of  June  and  October,  miid^ 
which  he  is  the  principal  legatee,  as  iubsefueni 
thereto;  they  do  not  confer  a  shadow  of  proba* 
bility  on  his  virtual  exclusion  under  this  third 
will.  It  is  an  alteration,  I  conceive,  highly  im- 
probable in  itself;  and  in  no  degree  rendered  ^lesi 
so  by  this  attempt  to  account  for  it,  by  diminisked 
esteem,  on  the  deceased's  part,  towards  the  West* 
cotts. 

.  Nearly  the  same  observations  apply  to  the  case  of 
Mr.  Atkinson,  and  his  family,  as  under  the  ihne 
wills.  Under  both  the  former  wills,  this  gentleman 
was  an  executor,  and  trustee.  His  daughter  and 
himself  had  pecuniary  legacies,  rather  compliment* 
ary  however,  than  any  objects  to  them,  as  matters  of 
property.  His  sons  and  himself  had  pieces  of  plata^ 
carefully  ticketed  by  the  deceased,  in  his  life-ttnie 
to  distinguish  them.  In  this  third  will  all  these 
bequests  are  omitted,  even  those  of  the  pieces  ol 
plate,  so  ticketed,  as  I  have  described ;  nay,  more, 
many  of  the  articles,  themselves,  I  observe,  are  not 
included  in  Mrs.  Saph's  declaration,  instead  of  an 
inventory,  upon  her  oath,  furnished  in  the  February 
of  the  preceding  year ;  and  what  has  become  of  them, 
non  constat.  The  attempt  which  has  been  made  to 
shew  that  Mr.  Atkinson  was  losing  ground  in  the 


Saph 


PREROGATIVE   COURT  OF   CANTERBURT.  177 

deceased*s  esteem,  wholly  fails.  He  was  a  very  old  1822. 
friend,  both  of  the  deceased  himself,  and  his  wife;  y^J^ 
he  was  executor  and  trustee  of  both;  he  had  ad- 
vanced money  to  the  deceased  only  recently,  to 
enable  him  to  satisfy  the  demand  of  Mrs.  Heyley ;  ^'"[jy®* 
he  held  a  power  of  attorney  to  receive  his  dividends;  WBtrcorr.' 
tad  the  deceased  is  proved  to  have  made  kind  en- 
^uiri^  about  him,  during  his  absence  in  Scotland^ 
^fttr  the  date  of  the  will  propounded,  and  down 
Vi'tlye  time  of  his  own  death.  For  the  probability 
t^this  alteration,  therefore,  we  have  still  nothing  to 
tifellkl*  to,  but  the  deoeased*s  g^at  regard  for  the 
0alpM. 

•"•The  tiext  alteration  is  that  respecting  the  dispo- 

Mtfoti  d/fM^ebank  stock.    The  deceased,  by  both  his 

ftrtn^r  *Wilte, ''  had  given  and  bequeathed  '*  so  much 

of  his  bank  stock  as  should  produce  60/.  per  annum^^ 

to  tfie  minister  and  churchwardens  of  the  parish  of 

St.  Eddiimd,'6arum,  to  be  divided  between  six  poor 

ptttMrtilM4hree  poor  men  and  three  poor   women, 

i^vth  *^Mtidn,  that  if  Mrs.  Saph  chose  to  apply 

ak<CM^  df  these  latter,  she  wias  to  have  a  preference. 

flsafb6nM  payable  on  the  said  bank  stock  after  his 

iteMtt8€^,'be  btit(ueathed  to  Mr.  Gray,  and  the  residue 

fl»it^*^b«rft  3/.  10^.  a  year  each)  to  Mr.  Oray,and 

tlM'thi^d  junior  Mr.  Atkinsons.     Under  the  will  pro- 

fkHmd^  on  the  Saphs  part,  all  these  bequests  are 

^'^iTBpt  away  :  ^^ihe  produce  of  800/.  bank  stock,*'  is 

te^qniMMlhed  to  Ann  Saph;  the  daughter,  and  '*  the 

i^^ftinAitiA^'  id  given,  specifically,  to  Mrs.  Saph,  the 

An  observation  upon  the  wording  of  this  purported 
legacy  of  the  bank  stock,  will  be  more  in  place  in 
^  sobseqnent  stage  of  this  enquiry.    Meantime,  how 

VOL.  !•  M 
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1822.       stands   the  probability   as  to    the   sabstitntiaii  of 
jf^      Mrs.  Saph  and  her  daughter,  in  lieu  of  the  charities, 
^i^v-w      Now  it  appears  that  charitable  bequests,  of  some 
s^ra       sort,    had    been   long  projected    by  the  deceaseds 
Atkinsom    He  had  long  purposed  building  alms-houses,  a  par- 
WntcoTv*    pose,  it  should  seem,  not  wholly  relinquished  at  the 
very  latest  period  of  his  life.     Under  these  circum- 
stances, his  abandoning  alt(^ether  any  bequest  of 
the  kind,  is,  in  itself,  highly  improbable. 

Buty  superadded  to  the  improbability  that  the 
deceased  should  have  sanctioned  any  such  total 
abandonment,  we  have  his  own  positive  avermentSy 
subsequent  to  the  date'  of  this  will,  that  he  had  not 
done  so.  The  witness,  Nash,  states,  that  *'  in  con- 
versation with  the  deceased  about  the  house  adjoining 
his  own,  then  under  repair,  the  deceased  said,  ^  he 
had  had  some  thoughts  of  pulling  it  down,  and 
building  alms-houses  there ;  but  that  he  had  given 
that  up,  as  building  was  too  fatiguing  for  him.* 
The  deponent  observing,  *  he  was  sorry  for  it,*  the 
deceased  said,  '  I  have  left,*  or  ^  I  will  lea.ve,*  the 
deponent  did  not  understand  which,  '  in  lieu  of  it» 
a  weekly  allowance  to  so  many  poor  people/  The 
deponent  said,  '  I  hope  you  will  not  forget  it.  Sir,* 
to  which  the  deceased  replied,  speaking  very  quick, 
and  with  great  earnestness,  '  why  I  have  done  iU*** 
This  conversation  the  witness  fixes  in  the  latter  end 
of  September,  1819.  Again,  the  witness,  Randall, 
who  had  been  long  intimate  with  him,  deposes  to 
having  taken  an  opportunity  of  saying  to  the  de- 
ceased, upon  whom  he  had  called  for  the  poor  rates 
of  the  parish,  '  You  used  to  talk,  Sir,  about  the 
money  you  meant  to  lay  out  in  the  parish  for  charit« 
able  purposes ;'  the  deceased  said,  *  my  mind  is  quite 
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easy  and  satisfied  upon  that  head ;  I  have  made  my       I8tt» 
will,  and  have  given  the  sum  yoa  and  I  used  to  talk       j^^ 
dbontf  for  the  benefit  of  the  poor ;  you'll  hear  more      >^*v-w 
about    it   hereafter/      The  deceased  further  said,       s^m 
*  you  are  a  young  man ;  if  you  live  you  will  know     Atkinson 
more  about  it,  on  some  future  day.     I  have  left  it  to     wbstcott. 
the  vestry,  or  to  the  minister  and  churchwardens, 
to  distribute,  and  you  will  have  something  to  do  with 
the  distribution  of  it,  one  day  if  you  live' — alluding, 
as  the  witness  understood,   to  the  probability  of  his 
being  churchwarden,  at  some  future  period/'    This 
was-  in  August,  1819,  the  month  preceding  that  of' 
the  deceased's  declarations  to  Nash. 

Why,  if  the  testator  really  made  these  averments, 
and  was  sincere  in  making  them-— independant  of 
their  bearing  upon  the  question  of  probability,  there 
is  nearly  an  end  of  the  case  set  up  by  Mrs.  Saph, 
apon  another  score-— for  they  amount  to  distinct 
recognitions  of  the  former  will,  to  distinct  dis- 
avowals of  the  alleged  latter  one.  Of  the  sincerity 
of  these,  however,  on  the  testator^s  part,  I  see  no 
reason  whatever  to  doubt;  and  the  witnesses  who 
have  deposed  to  them,  Nash  and  Randall,  are  per- 
fectly unbiassed,  and  perfectly  unimpeached. 

The  whole,  then,  of  these  alterations,  which   I 
have  thus  gone  through  in  detail,  are  highly  im- 
probable in  themselves,  and  that  last  considered  is, 
&Wo,  at  variance  with  the  deceased's  express  subse- 
quent declarations.    We  have  seen  that  the  attempts, 
in  special,  to  account  for  them  in  two  instances,  have 
wholly  failed ;  it  remains  only  to  consider  that  sole 
remaining,  and  general  salvo  for  all  difficulties,  set 
^p  in  the  deceased's  alleged  great  (and  in  process 
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1B22.       of  time,  it  should  seem  nearly  exclusive)  regard  for 

And  here,  it  'may  freely  be  admitted,  ihat^  from 
Mrs.  Saph's  long  connexion  i^ith  the  deceased's 
family,  and  long  attendance  upon  his  person^— from 
her  constant  and  unremitted  exertions,  to  contribute 
to  his  comfort,  especially  during  his  latter  years— hbo 
surprise  could  have  been  excited,  in  the  mind  of  the 
Court,  by  any  provision  that  the  deceased  might  have 
made  for  her,  in  a  will  that  stood  per  se.  The  Court 
would,  most  unquestionably,  have  declined  patting  its 
own  estimate  upon  the  value  of  her  services-Hiervices 
which  only  the  deceased  was  qualified  duly  to  ap* 
preciate.  But  the  Court  has  before  it  an  undoabted 
constat  of  the  value  of  those  services,  in  the  de- 
ceased's estimation,  at  a  period  only  shortly  anterior 
to  the  date  of  the  will  propounded,  in  the  wills  of 
June  and  October,  1818.  And  what,  upon  inqmry, 
does  this  turn  out  to  be  ?  Why,  it  is  to  be  collected 
from  the  will  of  June,  ratified  and  confirmed  by 
that  of  October,  that  the  deceased,  notwithstanding 
the  urgent  instances  of  Mrs.  Saph  with  him  to  con- 
sider her  claims,  and  services,  had  deliberately  fixed 
the  value  of  those  services,  in  his  estimate,  at  a  devise 
of  the  cottage  and  garden  adjoining  his  own  resi- 
dence to  her,  for  life,  with  remainder  to  her  two 
youngest  children,  and  a  recommendation  that  she^ 
on  application,  should  be  preferably  entitled  as  one 
of  the  six  poor  persons,  to  whom,  as  already  no- 
ticed,  he  had  appropriated  10/.  a  year  each,  in  the 
way  of  charitable  bequest.  What  he  had  given  her, 
in  bis  life-time,  in  remuneration  of  her  services,  does 
not   exactly   appear.     According  to  some  of  the 
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witnesses,  as,  for  instance,  Mrs.  Gilbert,  he  had  been 
very  liberal  to  her,  and  her  family.    According  to 
his  own  declaration,  as  deposed  to  by  Reyer,  **  he 
had  done  enough  for  her/*     Be  that  however  as  it 
may,  this  is  the  whole  given  to  her  by  the  will  of 
June,  confirmed  by  that  of  October,  1818.    As  a 
g^oand,  then,  of  probability  for  the  high  rate  at 
which  these  are  estimated   in  the  will  now  pro- 
pounded, all   merits  and  services  on  her  part,  all 
declarations  and  kindnesses  in  return,  on  his,  either 
at  Lymington  or  elsewhere,  prior  to  this  will  of  Oc- 
tober, 1818,  are  done  KWKj^^they  go,  but  they  go 
BO  farther  than,  to  that  will.    The  vastly  higher  rate 
at  which  they  are  estimated  in  this  last  will,  than  in 
that  of  October,  can  only  be  satisfactorily  accounted 
for,  in  my  mind,  by  some  great  accession,  either  of 
desert  on  her  part,  or  of  regard  on  his,  or  of  both 
diese  together,  between  the  dates  of  the  two  wills, 
of  which  I  don't  see  a  vestige  in  the  evidence — I 
flhoold  rather,  indeed,  say,  between  the  date  of  the 
first  of  these  wills,  or  the  end  of  October,  and  the 
b^^ning    of   March :    for  it  should    seem   from 
Mr.  John  Saph's  evidence,  (of  which  presently)  that 
the  deceased  expressed  to  him  his  intention  of  alter- 
ing his  will  three  months  before  that  intention  was 
actually  carried  into  eiFect;  so  that  the  deceased's 
mind  must  be  considered  as  having  undergone  the 
chai^  or  revolution  so  to  be  accounted  for,  between 
the  end  of  October  and  the  very  beginning  of  March. 
fiot  I  can  discover  nothing,  in  this  interval,  in  the 
nature  of  cause,  to  which  any  such  eftect  can  be 
Teasonably  ascribed;  there  occurred  in  it  nothing 
more,  that  I  can  perceive,  than  the  same  attentions, 
on  the  one  part,  and  returns  of  kindness  and  good 
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188S.  will  on  the  others  that  had  been  interchanged  be* 
TVmify  tween  the  same  parties  for  years  before.  Yet  this 
last  will  (to  state,  more  explicitly,  what  that  change 
or  revolution  is)  purports  to  bestow  on  Mrs.  Safhf 
and  her  family,  in  lieu  of  the  trifling  provision  made 
for  them  under  the  former  wills,  the  whole  of  die 
deceased's  property,  real  and  personal,  to  the  otter 
exclusion  of  the  former  objects  of  his  testamentary 
bounty,  whose  places  they  alone  occupy.  I  say,  the 
^<  whole  of  his  property,"  and  to  <<  the  utter  exclu- 
sion;'* for  I  can  scarcely  consider  that  the  few 
legacies  g^ven  away  from  the  Saphs^  furnish  any 
virtual  exception  to  this  mode  of  speech ;  being  of 
trifling  amount,  and  precisely  such  as  the  generality 
of  fabricated  wills  are  found,  by  way  of  colour  to 
contain. 

Upon  the  whole  result,  then,  of  this  examination 
into  the  evidence  furnished  upon  each  of  the  prin- 
cipal circumstances  disclosed  on  either  side,  in  proof 
of  the  probability,  or  improbability  of  this  con- 
tested will  being  the  deceased's  own  act,  the  pr^ 
sumption,  I  must  say,  is  very  strongly  against  the 
instrument.  I  now  come  to  the  more  direct  evi- 
dence applicable  to  the  question  of  whether  it  be 
such  or  not — a  question  upon  which*  nothing  thai 
has  been  hitherto  advanced,  is,  in  any  sense,  decisive 
For  a  case  how  unlikely  and  suspicious  soever,  in 
itself,  may  be  irresistibly  proved  by  the  force  of  tes- 
timony. Evidence  may  be  such,  as  to  substantiate 
a  transaction,  however  improbable ;  for  it  may  be 
such  that  the  falsehood  of  the  evidence  would  be  still 
more  improbable  than  the  fact  which  it  seeks  tc 
establish. 

The  present  case  is  one  of  a  somewhat  painful 
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natare  to  determine.     Upon  questions  of  capacity,       1822. 
which,  perhaps,  most  frequently  occur  in  this  Court,       "^^^ 
the  evidence,  in  great  part,  is  commonly  reconcil-      s^-s^ 
able.     For  evidence  upon  capacity  being,  chiefly,        s^pn 
evidence  upon  a  mere  matter  of  opinion,  witnesses     Atkihmv 
who   differ  most  may  depose,   upon  a  question  of  wtnoorvw^ 
capacity,  with  equal  sincerity.     Here,  however,  the 
Court  will  be  under  the  absolute  necessity  of  with- 
holding its  credence  from  the  principal  witnesses, 
that  is,  from  those  to  the  factum  of  the  instrument, 
in  the  event  of  pronouncing  against  it.   At  the  same 
time,  it  by  no  means  feels  itself  driven  to  the  alter- 
native which  has  been  pressed  upon  it  in  argument, 
of  either  pronouncing  in  its  favour;  or  of  deter- 
mining, afiirmatively,  that  the  instrument  is  a  for- 
gery, and  that  those  are  perjured  who  have  attempted 
to  sustain  it.    The  presumption  of  law,  and  burthen 
of  proof,  are  different  in  the  case  of  a  civil  inquiry, 
(which  is  the  character  of  the  present  proceeding) 
and  in  that  of  a  criminal  prosecution,  under  which, 
alone,  charges  of  forgery,  and  perjury,  can  be  duly 
investigated.     On  charges  of  forgery,   and  perjury, 
the  presumption  is  in  favour  of  innocence ;  and  the 
weight  of  any  doubt  that  may  arise  in  the  investiga- 
tion of  those  charges  belongs,  most  unquestionably, 
to  the  parties  accused.     Here  the  presumption  is  in 
fkvoiir  of  the  former  will,  the  validity  of  which  is 
%dmittedf— <o  that  the  Court,  instead  of  giving  the 
latter  the  benefit  of  any  doubt  (which,  as  I  have  just 
said,  those  who  support  it  would  be  entitled  to,  if 
arraigned  upon  a  criminal  charge)  is  bound  to  give 
it  the  other  way,  namely,  upon  the  admitted  will. 
X  apprehend  that  this  distinction  is  sufficiently  real, 
to  enable  me  to  pronounce  in  favour  of  the  admitted 
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will*  without  going  the  length  of  deciding,  affinnir 
tiveiy,  the  asserted  one,  to  be  a  forgery.  I  proceed 
then  to  consider  the  direct  evidence  applicable  to 
the  alleged  execution  of  this  instrument. 

Now  the  sufficiency  of  that  evidence  to  sostain 
this  transaction,  necessarily  depends  on  the  credit, 
both  general  and  particular,  due  to  the  witnesses 
who  speak  to  it ;  and  upon  the  character,  as  to  its 
intrinsic  probability,  or  the  contrary,  of  their  nar* 
rative. 

Who,  then,  are  the  witnesses  by  whose  imme- 
diate testimony  this  instrument  is  to  be  sustained  ? 
and  how  do  they  stand  affected?  and,  first,  aa  in 
point  of  general  credit. 

The  witnesses  upon  the  condidit  are  two  of  the 
sons,  and  a  daughter,  of  Mrs.  Saph,  the  party  prin- 
cipally beneGtted  under  the  will  propounded.  They 
are  competent  witnesses,  as  not  having,  themselves, 
a  direct,  pecuniary,  intt^rest  in  the  event  of  the 
suit.  At  the  same  time  they  can,  by  no  means,  be 
considered,  unbiassed  ones,  A  direct  interest,  of  the 
smallest  amount  in  value,  would  preclude  them  from 
being  witnesses  at  all;  so  jealous  is  the  law  of  the 
purity  of  evidence.  At  the  same  time  it  is  obvious, 
that  these  parties  are  under  much  stronger  induce- 
ments to  support  this  transaction  (and  were,  origin- 
ally, to  embark  in  it)  than  a  trifling  legacy  would 
have  furnished ;  though  this  last,  as  I  have  just  said, 
would  have  destroyed,  their  competency  as  witnesses, 
whereas  the  "  stronger  inducement^*  only  goen  to 
their  credit.  But  though  the  law  (which  can  only 
draw  its  line  between  interest,  and  no  interest)  per* 
mits  witnesses  who  are  so  circumstanced  as  the  pre* 
s^nt  are,  to  be  beard  j  yet  it  even  requires  them  to 
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be  heard  (as  indeed  common  sense  does)  with  a  very       len. 
considerable  deduction  from  the  credit^  to  which      y  "*^ 
they  might  be  otherwise  entitled.  w>v%i/ 

And  here,  by  the  way,  it  strikes  me  as  a  little  sin-       Saph 
gular,  that  these  three  Saphs  should  be  competent     Atkimsov 
witnesses;  or,  in  other  words,  that  they  should  be  the   wstrcvnw 
only  members  of  the  family  unnoticed  in  the  de- 
ceased's will.    Their  very  competency  is  an  argu- 
ment, to  my  mind,  against  the  genuineness  of  this 
transaction.     WJiy  should  the  deceased  exclude  these 
alone  of  all  Mrs.  Saph*s   children  from  any  par- 
ticipation of  his  bounty  ?    James  and  Sarah  have 
the  reversion  of  the  deceased's  house;    Elizabeth 
(Crocker)  has  the  reversion  of  the  house  in  Green 
Croft  Street ;  Ann  has  the  Bank  stock ;  but  John, 
tlobert,  and  Sarah,  have  nothing,  which  is  the  more 
extraordinary  as  to  the  first,  since  it  appears  that  he 
was  something  in  the  confidence  of,  and  much  em* 
ployed  by,  the  deceased.     That  the  deceased  should 
have  omitted  them  expressly,  as  for  the  purpose  of 
making  them  witnesses,  (which  is  the  only  solution 
of  the  difficulty)  is,  in  itself,  most  improbable ;  as  he 
eeald  be  at  no  loss  for  neighbours  and  friends  to 
attest  his  will,  even  though  he  had  not  thought  pro- 
per to  confide  in  Mr.  Wilmot  to  prepare  it.     Their 
lexclasion,  therefore,  is  a  circumstance,  which  it  is 
extremely  difficult  to  account  for,  on  the  supposition 
€>f  this  being  the  deceased's  act.     But  is  it  equally 
^unaccountable  in  the  other  alternative,  namely,  that 
it  was  not  the  deceased's  act^  but  a  fabrication  of 
Hfr.  John  Sapb  ?    By  no  means — That  /le,  either 
•hould  not  venture,  or  could  not  contrive,  to  embark 
three  indifferent  persons  in  a  transaction  of  this 
nature,  is  extremely  likely :   as  it  also  is,  that  he 
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1892.       fllKNiId  have  picked  np  something  about  legatees  not 

'^^     beii^  competent  witnesses  in  his  attorney's  office. 

\^\^     The  making  these  three  Saphs,  therefore,  attesting 

Bapr       witnesses,  and  the  omission  of  any  benefit  to  them, 

Atbiiisom    in  order  to  their  being  such,  is  perfectly  reconcilable 

WuTwn.    ^>^h  the  notion  of  this  instrument  being  a  fabrica^ 

tion — ^irreconcilable  as  it  is  with  the  notion  of  its 

being  a  genuine,  and  authentic,  instrument. 

The  above  observations  go  to  the  general  credit 
of  the  attesting  witnesses,  collectively.  I  now 
proceed  to  consider  the  credit,  both  general  and 
particular,  which  is  due  to  each  of  them,  taken 
separately.  And  first,  for  Mr.  John  Saph,  who 
must  be  admitted  to  have  been  the  principal  actor  in 
this  transaction,  whether  it  be  false  or  genuine. 

And  here,  in  the  first  plea,  how  does  Mr.  John 
Saph's  credit  stand  affected  by  his  general  cha- 
racter? Now  it  is  difiicult  to  conceive,  a  person 
whose  credit  is  more  shaken  by  what  appears  of  his 
general  character  (which  has  been  formally  ex- 
cepted to)  than  Mr.  John  Saph.  His  absconding 
from  Mr.  Winch  the  attorney's  ofiice,  with  some  of 
his  employer's  money,  is  a  particular  fact,  which  is 
spoken  to  by  witnesses  on  both  sides,  and,  indeed, 
is  not  attempted  to  be  denied.  After  so  absconding 
from  the  service  of  Mr.  Winch,  he  set  up  in  business 
as  a  maltster,  at  Calne ;  where  his  sisters  Elizabeth 
and  Jane  appear  to  have  lived  with  him.  His  par-^ 
ticular  transactions  at  Calne,  being  differently  re- 
presented by  the  witnesses,  I  endeavour  to  shut  out 
of  my  mind ;  but  there  are  several  witnesses  from 
Calne,  who  must  be  presumed  to  have  had  means  of 
knowing  him,  and  who  swear,  that,  from  their  know- 
ledge of  him,  generally,  they  would  not  believe  him 
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apon  his   oath.      And  other  persons,    from  other       1823. 
places,  who  are  acquainted  with,  and  have  grounds        x&!^ 
for  forming'  an  estimate  of,  his  character,  depose  to      v^v^/ 
the  same  effect.    Of  the  witnesses,  on  the  other  hand,        ^^'" 
produced  in   support    of  his    character,   sortie  say     AnuxitoK 
<'  they  do  not  know  what  character  he  bears,"  and    Wstvconw 
consequently  prove  nothing*.     Others    admit    that 
they  have  heard  **  reports  to    his  disadvantage  ;*' 
and,  therefore,  prove  worse  than  nothing*.     Others, 
indeed,  express  a  more  favourable  opinion  of  him, 
but  the  Court,  for  reasons  that  will  presently  ap- 
pear,   can  place  no    implicit  reliance    upon  their 
testimony.     The  result,  in  short,  of  the  whole  evi- 
dence, as  to  this  person's  general  character,  is,  that 
it  affects  his  credit  very  materially  :  so  that  what* 
ever  proceeds  from  the  mouth  of  such  a  witness, 
even  upon  this  consideration  only,  requires  strong 
corroboration  before  it  is  entitled  to  belief.     The 
Court  is  bound,  however,  to  resort  to  his  evidence, 
he  not  being  an  incompetent  witness  in  law.     It  is, 
in  substance,  as  follows :— * 

He  says,  that  ^*  living  in  Salisbury,  at  but  a  short 
distance  from  the  deceased  (with  whom  his  mother 
bad  resided  for  the  last  three  years  of  his  life  as  his 
housekeeper),  he  was  in  the  habit  of  calling  upon  the 
deceased  daily,  or  nearly  so.  That  on  one  of  such 
occasions,  the  deceased  told  him,  he  intended  to 
alter  his  will;  but  that  he  should  not  employ  his 
attorney  to  alter  it,  for  that  he  had  ill  treated  him. 
This  might  be  about  three  months  before  the  exe- 
cution  of  the  new  will.  After  that,  he  repeatedly 
mentioned  to  the  deponent,  whom  he  knew  to  have 
been  writing  clerk  to  an  attorney  for  about  three 
years,   that  he  should  alter  his  will  for  him.    In 


I 


Term. 
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189.  Apfril,  1819,  he  drove  the  deceased,  who  was  accom- 
^3;;^^  panied  by  the  deponent's  mother  and  sister,  Ann,  as 
far  as  Blandford,  on  their  way  to  Weymouth  j  on 
that  joomey,  the  deceased  told  him,  before  his 
AnTmos  mother  and  sister,  that  he  shoold  alter  his  (the 
deceased's)  will  for  him,  when  he  retnmed  from 
Weymouth.  In  the  latter  end  of  May,  the  deponeirt 
met  the  deceased,  accompanied  as  before,  at  Bland- 
ford,  on  his  way  home,  and  drove  him  back  to 
Salisbury.  In  this  journey  the  deceased  said,  that 
the  deponent  should  now  alter  his  will  for  him.  The 
deponent  thinks  they  returned  the  JMth  or  27th  of 
May.  On  the  foUowmg  morning*,  the  deponent 
called  upon  the  deceased,  and  mentioned  to  him  Hbm 
subject  of  his  will,  when  the  deceased  said,  *  he 
might  as  well  give  the  instructions  for  it  at  once.* 
This  was  about  nine  o'clock  in  the  morning ;  no  other 
person  was  present.  Pens  and  ink  were  on  a  table, 
standing  in  the  middle  of  the  room,  from  a  drawer 
of  which  the  deceased  took  and  gave  the  deponent 
some  paper.  The  deceased  began  by  saying,  that 
^  he  had,  by  a  former  will,  left  a  certain  sum  tb 
charity,  but  he  said  that  he  should  g^ve  part  of  that 
sum,,  namely,  eight  hundred  pounds  bank  stock  to 
deponent's  sister,  Ann  Sapb,  and  the  remainder '&f 
such  sumf  to  deponent's  mother,  Sarah  Susannah 
Sapb,  independent  of  her  husband  Robert  Saph, 
and  to  be  at  her  sole  disposal.'  He  said,  that  <  he 
should  bequeath  the  house  given  by  the  former  will 
to  a  Mrs.  Jeboult,  to  Mrs.  Crocker,  and  her  heirs/ 
He  further  directed,  that  the  deponent's  mother 
should  be  his  sole  executrix,  and  residuary  legatee, 
still,  independent  of  her  husband,  as  before.  He 
directed  the  deponent  to  omit  a  legacy  of  200/.  to  a 
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Mr.  Atkinson,  and  to  leave  out  every  things  givea  to       last. 
the  said  Mr.  Atkinson,  and  his  family.    He  further      '^^^ 
said,  that  *  he  would  .give  the  house  in  which  he      wv^i/ 
lived  to  the  deponent's  mother,  for  her  life;  with        ^^ra 
remainder  to  her  two  youngest  children,  James  and    Atkimm 
Sarah,  instead  of  to  Mr.  Westcott,  to  whom  it  was 
given  by  the  former  will ;  and  that  he,  Mr.  Wesfc- 
cott,  should  have  the  adjoining  house,  whieh  was 
given  by  the  said  former  will  to  .the   deponent's 
mother,  Mrs.  Saph.'    The  deceased  then  got  up,  and 
took  out  his  former  will  from  a  cupboard  in  the 
room,  in  which  they  were  sitting,  and  gave  it  tolhe 
deponent,  telling  him,  *  to  write  it  over  again  with 
the  aforesaid  alterations.'     The  deponent,  aft^r  he 
had  written  the  aforesaid  instructions,   read  them 
over  loud  enough  to  be  heard  by  the  deceased  {who 
was   rather  deaf)   distinctly ;    and   when    he  had 
finished,  the  deceased  said,  ^  that  will  do— -that  wiU 
do;  that's  all  right'     The  deponent,  having  pre-^ 
pared  a  new  will  from  such  instructions  and  former 
will,   went  with  the  same  to  the  deceased,  about 
three  days  after ;  he  found  him  alone,  and  read  it 
all  over  to  him ;  the  deceased  then  took,  and  read# 
or  appeared  to  read  it,  all  over,  to  himself.     The 
4epoQeiit  said,  that  he  would  procure  a  light,  which 
be  accordingly   did,    when  the  deceased,    having 
taken  some  wax  from  the  ink-stand  drawer,  melted 
the  same,  and  made  a  seal  at  the  end  of  the  will, 
impressing  the  same  with  the  initials  of  his  name, 
from^  a  seal  hanging  to  the  watch  which  he  wore  in 
his  fob.    He  then  told  the  deponent,  that  *  his  bro- 
ther and  sister,  Robert  and  Jane  Saph,  should  be  two 
of  the  witnesses  to.  his  said  will,  and  that  when  they 
iiere  both  at  home  together,  and  at  leisure,  he  would 
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I8tt.  execute  his  said  will/  which  the  deponent  left  with 
^^^  him.  The  deponent  had  made  one  or  two  drafts 
y^s/-^/     before  completing  the  said  will ;  but  which  he  de- 

Safh  gtroyedy  as  welt  as  the  instructions  so  taken  from  the 
AniMtov  deceased  as  aforesaid,  when  he  had  completed  it. 
He  goes  on  to  depose,  that  being  with  the  deceased 
on  the  evening  of  the  8d  of  June,  the  deceased  told 
him,  if  his  brother  and  sister  Robert  and  Jane  weie 
at  home  at  breakfast  time,  the  following  morning,  to 
bring  them  with  him,  and  he  would  then  execute 
his  will.  On  the  following  morning  the  deponent 
went  to  the  deceased  accordingly,  and  was  foUowed- 
by  his  said  brother  and  sister,  who  came  in  about  nine* 
oVlock ;  the  deceased's  will  was  then  lying  on  the 
table,  he  having  previously  taken  it  from  the  cup^ 
board,  and  placed  it  there  ;  his  mother  was  the  only 
other  person  present  The  deceased  then  '  perused 
the  first  sheet  of  the  will,  mentally,  and  having  so 
done,  he  took  the  pen  and  ink,  and  signed  his  name 
thereto ;  the  deponent  then  took  the  pen  and  ink, 
and  wrote  J.  S.  being  the  initials  of  his  name,  in  the 
mai^n  of  the  said  sheet,  and  desired  the  said  Robert 
and  Jane  Saph  to  write  their  respective  initials, 
which  they  did.'  This  was  repeated,  as  to  each  of 
the  four  sheets ;  the  deponent;  and  his  said  brother 
and  sister,  also  subscribing  their  respective  names, 
at  the  foot  of  the  attestation,  written  on  the  fourth 
sheet.  The  deponent's  said  brother  and  sister  then 
withdrew,  and  the  deceased,  without  saying  any 
thing,  took  the  will,  and  went  up  stairs,  whence, 
he  shortly  returned  to  the  deponent  and  his  mother, 
but  did  not  mention  the  will  again ;  having,  as  the 
deponent  believes,  left  it  up  stairs.  As  the  deceased 
never  enquired  for  his  former  will,  the  deponent  kept 
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the  same  in  his  possession,  until  after  deceased's       1822» 
death/*  T^ 


Sach  IS  the  history  of  this  transaction  from  its 
outset  to  its  final  completion,  as  stated  by  Mr.  John       ^^^ 
Saph.    I  shall  first  briefly  advert  to  some  improba-    Atkinioh 
bilities  in  his  narrative,  taken  alone ;  and  shall  then    Wsnco^ 
compare  two  passages  of  it,  which  afford  the  Court 
that  opportunity ;  the  former,  with  the  evidence  of 
another  witness  in  the  cause ;  the  latter,  with  the 
face  and  appearance  of  the  instrument  itself. 

In  the  first  place,  then,  the  mode  in  which  these 
instructions  are  .first  communicated,  as   stated  by. 
this   deponent,   strikes  me  as  a  little  improbable^ 
According  to  this  witness's  account,  the  deceased 
had  the  whole  matter  of  the  new  will  so  completely 
arranged  in  his  own  mind,  that  he  communicates 
full    instructions  for    it  without    hesitation,    from 
memory  only,  and  without  any  reference  whatever 
to  any  written  document.    For  it  is  not  till  afttr 
the  instructions  are  so  delivered  by  the  testator,  and 
taken  down  by  the  witness,  that  the  former  will  is 
fetched  from  the  cupboard.     So  accurately  are  these 
instructions,  however,  given  on  the  one  hand,  and 
^aken  on  the  other,  that  when  read  over  to  the  tes- 
'taior,  on  being  reduced  into  writing,  not  an  altera- 
tion, not  a  correction,  suggests  itself— -the  testator 
says,  ^'  that  will  do--that  will  do— that's  all  right'* 
The  witness  goes  on  to  say,  that,  having  prepared 
9i  new  will  from  these  instructions,  he  took  it  to  the 
Wleceased  about  three  days  after.     The  will,  so  pre- 
'^ared,  is  then  read  over,  firsb  to,  and  after  this  by^ 
^he  deceased,  to  whom,  again,  although  no  interme- 
diate draft  had  been  submitted,  not  a  syllable  that 
requires  any  alteration  presents  itself.     The  witness 
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wn.       then,  apparently  at  bis  own  suggestion,  procures  a 
^jn^      candle ;  and  so  alert  is  this  aged  testator,  so  active 
^^v^/      to  give  effect  to  this  instrument,  that,  although  his 
bmwu       hands  were  paralized,  in  a  manner,  that  nearly  pre- 
AnmoM     Tented  him  from  signing,  he  goes  through  the  much 
nicer  and  more  operose  process  of  melting  the  wax, 
ftc,  in  order  to  sealing  it ;  with  as  little  of  appa- 
rent difficulty,  as  there  could  be  of  actual  occasion. 
This,  surely,  again,  is  a  little  improbable. 

This  witness,  Mn  John  Saph,  deposes  to  '^  having 
made  one  or  two  drafts  before  he  finished  the  will, 
di  for  execution  ;*'  but  he  says  that,  <^  when  he  had 
completed  it,  he  destroyed,  as  well  the  said  drafts,  as 
the  instructions  so  taken  from  the  deceased  as  afore- 
udd/'  Hence  it  appears  that  neither  these  drafts, 
nAr  the  original  instructions,  are  forthcoming,  either 
to  support  the  truth  of  his  account,  or,  as  the  case 
ma[y  be,  to  detect  its  falsehood.  This  asserted  de- 
sCrriction  of  these  documents,  to  say  the  least  of  it, 
supposing  the  narrative  to  be  true,  was  a  most  in- 
cautious  act— their  non-production,  under  the  su»- 
picioub  circumstances  of  this  case,  adds  very  much 
to  that  suspicion.  Upon  the  whole  I  dismiss  the 
foregoing  account  with  this  brief  general  remark— 
it  does  not  set  out  in  a  manner  which  creates  an  im- 
pression in  favor  of  the  narrator  ;  or  that  bespeaks 
a  ikvorable  construction,  for  any  passages  of  doubtful 
import  that  may  subsequently  be  found  contained 
in  it. 

I  now  proceed  to  consider  a  passage  in  this  wit- 
ness's deposition,  which  the  Court  has  the  opportu- 
nity of  comparing  with  that  of  another  witness  in 
the  cause — I  mean  that  somewhat  remarkable  one, 
as  to  the  original  suggestion  of  this  deponent   and 
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tfie  two  other  Saphs  for  attesting:  witnesses  to  the       wn. 
will.  Mr.  John  Saph's  account  is  to  this  effect: —  irtmiy 

Having  stated  his  production  of  this  will  to  the     n^vi«/ 
deceased  about  three  days  after  taking  instructions       ^^^^ 
for  it,  and  that  the  deceased  approved  of,  and  affixed    Armmw 
his  seal  to  it,  in  the  manner  upon  which  I  have  al»   WstTcorr. 
ready  observed,  he  goes  on  to  depose,  that  ^Hhe 
deceased  then  told  the  deponent  that  his  brother  and 
sister,  Robert  Saph  and  Jane  Saph,  should  be  two 
of  the  witnesses  to  his  will ;  and  that  when  they 
were  both  at  home  together,  and  at  leisure,  he  would 
execute  his  will."     He  further  says,  that  '^  being 
vrith  the  deceased  on  the  evening  of  the  8d  of  June) 
the  deceased  told  him,  if  his  aforesaid  brother  and 
sister  would  be  at  home,  at  breakfast  time^  the  fol- 
lowing morning,  to  bring  them  with  him,  and  he 
^woald  then  execute  his  will/'    Now^  how  does  this 
narrative  tally  with  the  evidence  of  another  witness^ 
m  Mr.  James  Gilbert?    Previous   to   considering 
"^hicii,  it  may  be  as  well,  however,  to  state  who 
31  r.  James  Gilbert  is ;  and  the  general  tenor  and 
^lect  of  his  evidence  in  the  present  cause. 

Mr.  James  Gilbert  is  the  cousin  and  intimate  asso« 
iate  of  Mr.  John  Saph,  to  whose  failing^  he  does 
seem  (as  might,  indeed,  be  expected)  very  clear 
igbted.    In  answer  to  the  10th  interrogatory,  he 
itively  swears,  that  **  John  Saph  is,  to  the  best 
f  his  knowledge  and  belief,  a  person  of  good  cha« 
credit,  and  reputation.*'     This  is  deposing 
mewhat  boldly,  considering  his  necessarily  inti- 
acquaintance  with  the  character,  and  past  con- 
act,  of  the  person  as  to  whom  the  interrogatory 
as  put.     In  answer  to  the  11th  interrogatory,  he 
to  some  **  ill  treatment  of  Mr.  John  Saph, 

vol..  1.  N 
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I9n.r      atCIalne^  where  he  went  to  see  him;  bat  he  doeli 
^J?*"y      not  say  a  syllable  as  to  any  actual  or  imputed  mis'* 
wfv'^g^'     behaviour  during  his  residence  there.     Again,  in  an- 
saph       swerto  the  12th  interrogatory ,  he  had  said  that  <'  in. 
ittminmn    1818  Mr.  John  S^ph  kept  a  school  in  Salt  Lane 
WstTooiT.    [Salisbury],  and  continued  to  keep  it  till  the  de- 
ceased's death ;  he  thinks  he  has  left  off  keeping  it 
about  a  twelvenaonth  j  during  the  greater  part  oC 
tjiat  time  he  has  been. living  with  the  respondent  at 
HIS.  house  J"*    Now  ithe  deposition  of  this  witneqi^ 
wa^  not  finished  at  one  sitting— it  broke  off  at  the 
end  of  the   13th  interrogatory.     On  the  following 
day,  after  answering  the  22d  interrogatory,  he  fde- 
9ire^  to  amend  his  answer  tp  the  ISth  interrogatory 
(as  to  bis  cousin  John  Saph*s  occupation,  &c.  duriog* 
the  last  three  years),  by  adding  thereto,  that  **  b^t 
Mr«  John  Saph,  had,  within  the  last  three  years,,  voA 
particularly  within  tbct  last  twelvemonth,  repeatedly 
beien  visitiag  i^  the  respondent's  mother  at  Stapler? 
ford ;  imd  that  he  had,  also,  within  that  period,  been 
paying  .hi^  addresses,  in  the  way  of  courtship,  to: a 
young  lady  at  Ringwood,  &c»"     Joeing  asked  by  t)w 
eiiLavQiner  whether,  subsequent  to  leaving  him.  on  the 
preceding  evening,  he,  the  witness,  had  seen  .B|r« 
John  Saph,  he  replied,  that,  **  having  a  dangeroimi 
road  to  pass,  John  Saph  accompanied  him  hopieg 
he,  the  respondent,  being  on  horseback,  and  Jolm 
Saph  on  foot;  and  that  they  had  returned,  intbfi 
same  manner,   nearly  half-way  to  Salisbury  from 
Stapleford,  a  distance  of  seven  miles,  that  morning; 
but  the  respondent  declares,  that  in  obedience  to 
the  strict  injunction  of  the  examiner  not  to  say  one 
word  respecting  this  cause  to  any  person  whomso* 
ever,  he  had  not  said  one  word  to  JohnSapbf  nor 
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Jokn  Saph  to  the  respondent,  in  any  way  or  man-       l^^ 
ner.     What  he  now  adds  to  his  deposition  is  the       t^IS! 
consequence    of   his    own    reflections."      All    this      Wpv^iJ^ 
nwy,  possibly,  be  very  true  and  sincere  j  but  the       ^^^** 
general    complexion    of  this  witness's    deposition    ATj^sioir 
(which  I  have  considered  with  much  attention)  by    WBtfcortrf 
BO  means  disposes  me  to  think   that   it  actually 
is  so. 

It  is  said,  and  very  truly,  that  in  vivd  t^oce  exa-  Depositions 
imnationsy  the  Court  and  Jury  have  the  benefit  o^  i^^pr^llrebte, 
seeing  the  witness,  and  of  collecting',  from  his  man*"  tl^^  ex- 
new  and  deportment,  whether  the  substance  of  his  jminations 
evidenee    be   true  or    false.      This    advantage    is  in  open  Court. 
denied  to  our  mode  of  examining  witnesses;  bnt^ 
then   it   has  others,  with  which   examinations   of 
witnesses  in  open  Court,^  vivd  voce,   are  not  at« 
tended.     It  affords  us  an  opportunity  of  consider^ 
kig,    maturely,  the  story  which  the  witness  has 
told^  deliberately — of  balancing  the  parts  of  that 
fltovy  one  vrith  another,  so  as  to  form  an  adequate 
^nion  of  its  probability  or  improbability-*-finally; 
f^  inspecting   its  general  tone    and   character--^ 
"vAAeh  last  to  those,  the  habit  of  whose  life  it  is  to 
eMsider  written  testimony,  may  ordinarily  furnish  as* 
aecmrate  a  test  of  the  forwardness  or  shyness  of  a 
^w^ess,  of  his  proneness  to  add* or  suppress,  and* 
«ie  like,  as  his  manner  and  deportment  could  do  if 
'the  witness  himself  were  examined  in  open  Court-— 
iprhere,  it  may  be  added,   very  erroneoos  impress* 
mons  of  these  are,  sometimes  at  least,  liable  to  be 
formed,  from  the  mere  embarrassment  of  witnesses,  of 
a  certain  character,  under  that  course  of  examination. 
All  thi9,  independent  of  the  benefit  of  deliberately* 
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weighing  and  comparing  the  stories  told  by  differed 
witnesses.     But  to  proceed. 

Mr.  James  Gilbert  deposes,  on  the  8th  article  o 
the  allegation,  that  *' being  one  day  in  Salisbur] 
after  he  had  gone  to  reside  at  Clarendon,  and  in  tbi 
latter  end  of  1814,  or  the  beginning  of  1815,  Johi 
Saph  came  to  the  deponent,  and  asked  him,  if  1m 
would  be  a  witness  to  Mr.  H^rcourt's  will  ?  thm 
Mr.  Harcourk  had  sent  him  to  ask-— the  depon<ti! 
replied  that  he  would— a  day  was  fixed,  and  thi 
deponent  attended;  and,  together  Mrith  the  saic 
John  Saph,  saw  the  said  William  Harcourt  execvt 
his  will,  in  the  parlour  of  his,  the  said  deceased*: 
house,  in  Church  Street— he  does  not  recollect  thai 
any  other  person  was  present ;  the  deponent  under 
stood  that  Mr.  Wilmot,  of  Salisbury,  the  solicitor 
had  made  such  will.** 

Now  is  the  above  stateinent,  relative  to  this  witnM 
attesting^  a  former  will  of  the  deceased,  ose  upOl 
which  the  Court  can  depend  ?  There  is  no  traci 
of  any  such  former  will  in  any  part  of  this  cauae. 
neither  John  Saph  nor  Mr.  Wilmot,  whom  the  wit 
ness  understood  to  be  the  drawer  of  such  wUl,  mak< 
any  mention  of  it ;  nothing  about  it  even  is  wag^ 
gested  in  the  interrogatories.  The  transaction  it 
self  is  most  improbable.  If  thia  ^^ former  will"  hai 
been  prepared  by  Mr.  Wilmot,  how  came  he  not  fa 
attest  it  himself^as  he  had  the  deceased's  other  wHIs 
and  the  will  of  his  wife,  which  he  had  also  prepared  i 
Again,  the  deceased  had  real  estate ;  so  that  it  i 
most  improbable  that  he  should  have  executed  x 
will  in  the  presence  of  any  two  only^  much  more  o 
these  txvo^  witnesses.  Lastly,  John  Saph  had  ab 
sconded  from  Mr.  Winch*s  in  April,  1814,  and  wa 
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at  Calne  at  the  specified  period  of  this  transaction^        1^2. 
namely,  the  latter  end  of  1814,  or  beginning  of  1815.       Xer^ 
All  these  circumstances  taken  together,  render  this      >^»v^i/ 
statement,  I  confess,   somewhat  incredible  in  my        ^^'" 
opinion.     It  has  strongly  the  semblance  at  least  of    Atkinms 
a  pure  fabrication ;  as  by  way  of  laying  a  ground^    Wbivcott/ 
and  to  accoant,  for  other  particulars  in  his  evideoca^ 
which  he  might  think  in  want  of  something  of  thft 
kind  to  introduce,  or  usher  them  in. 

This  witness  goes  on  to  state,  that  ^*  subsequent  t^ 
the  execution  of  that  will  [that  is,  of  the  will  which 
he  so  states  himself  to  have  attested,  as  above]  and 
prior  to  the  time  when  Mr.  John  Saph  applied  to  the 
deponent  to  witness  another  will,  the  time  more  par^ 
Ocularly  he  cannot  recollect ,  the  deceaded  complain* 
edof  Mr.  Wilmot  to  the  deponent'*  He  said,  that^ 
^*  he  had  made  him  pay  a  large  bill  for  making  hLi 
-WiUjxthathe  should  never -make  another  for  him, 
or  do  any  other  business.  The  deceased  told  the 
deponent  that  he  could  get  a  will  made  for  a  guinea* 
The  deponent  said»  that  he  could  get  a  will  made  for 
nothing.;  any  body  could  make  a  will  for  him.^* 

Now^  here  again,  with  respect  to  these  declara- 
tions against  Mr.  Wilmot,  are  they  genuine,  or  are 
^hey  mere  inventions  to  lay  a  ground  for  the  de« 
<eased*s  alleged  employment  in  this  behalf  of  Mr. 
^ohn  Saph  ?  They  have  much  more  the  appearance 
of  the  latter  than  of  the  former,  in  my  apprehen- 
sion of  them.     In  the  first  place,  this  witness  takes  a 
^wide  range  as  to  time ;  only  fixing  them  as  having 
l)een  made  sometime  between  1814  or  1815,  and 
11819.     The  probability  should  seem,  that,  if  made 
^t  all,  they  were  made  soon  after  the  transaction  of 
Ahe  former  will,  i.  e^  in  1814  or  1815 ;  that  being 
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the  willt  of  course,  I  presume,  with  Mr.  Wifanot^a 
charge  for  preparing  which,  it  is  meant  to  be  in* 
ferred  that  the  deceased  expressed  himself  so  highly 
dissatisfied.  In  the  course  of  three  or  four  years  thai 
dissatisfaction  would,  probably f  have  wom-off ;  and 
the  circumstance  itself  would,  probably,  have  been 
forgotten.  But  unless  these  declarations  are  fixed  as 
having  been  made  subsequent  to  October,  18 18^  they 
prove  nothing;  if  made,  the  deceased  departed  from 
them  in  his  employment  of  Mr.  Wilmot  to  draw  up 
the  two  successive  wills  of  June  and  October,  1818, 
He  departed  from  them,  indeed,  at  any  rate }  for 
it  is  in  evidence  that  Mr.  Wilmot  was  professionally 
employed  by  the  deceased  in  August,  1819 ;  subset 
quent,  that  is,  by  three  months  to  the  date  of  this 
will  propounded  by  Mrs.  Saph. 

This  witness,  Mr.  John  Gilbert,  further  says,  diat 
*^  one  day,  just  before  the  deceased  executed  the  will 
in  question  in  this  cause,  John  Saph  came  to  the  de« 
ponent  at  Clarendon,  and  informed  him  that  Mr* 
Harcourt  wished  him  to  come  and  be  a  witness  to 
his  will,  which  the  said  John  Saph  told  the  deponent, 
he,  the  said  John  Saph,  was  making  for  him.  The 
•deponent  told  him,  that  if  it  was  a  market  day^  he 
should  have  no  objection ;  and  added,  that  there  was 
DO  occasion  for  him  to  come  down,  that  his,  the  said 
John  Saph's,  brother  and  sister  would  do  as  well ; 
any  body  would  do  for  witnesses  j  or  to  that  effect. 
The  deponent  asked  the  said  John  Saph  what  was 
in  the  will ;  but  he  said  that  he  had  promised  Mr. 
Harcourt  not  to  tell;  and  he  did  not** 

Here,  at  length,  then  we  arrive  at  a  part  of  this 
witnesses  evidence,  directly  at  variance  with,  and 
contradictory  of,  and  that  in  no  more  unimportant 
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-particular,  the  evidence  of  his  consin  and  fellow* 
witness  Mr.  John  Saph.  In  the  first  place  we  have 
seen  that,  according  to  the  evidence  of  the  latter 
witness,  this  notion  of  procuring  Robert  and  Jane 
Saph  to  attest  his  will,  originated  with,  and  proceed- 
-ed  solely  from,  the  deceased ;  without  being  proposed 
to  him  by  the  witness,  or  any  other,  and  without  the 
deceased  himself,  as  in  the  first  instance,  designing 
Mr.  Gilbert  or  any  other  person  to  that  office.  The 
witness  Gilbert,  on  the  contrary,  represents  this  as 
having  been  recommended  by  him,  and  as  having 
proceeded  from  his  suggestion.  But  whatever  may 
be  said  of  this  inconsistency,  secondly,  the  evidence 
of  the  witness  Gilbert  as  to  the  message,  &c.  from 
the  deceased,  upon  this  head,  is  utterly  irreconcile- 
able  with  Mr.  John  Saph's  parallel  evidence  by  dny 
process  that  I  can  apply  to  it.  Is  it  possible,  that 
if  this  person  had  really  gone  over  to  Clarendon  with 
any  such  message  as  that  spoken  to  by  Gilbert,  at 
the  express  desire  of  the  deceased,  the  circumstance 
itself,  and  every  thing  connected  with  it,  could 
wholly  have  escaped  his  memory  ?  But  not  a  sylla- 
ble respecting  it  occurs  in  his  deposition,  though 
taken  eight  months  before  that  of  Gilbert.  Not  a 
Word  is  said  about  **  witnesses,'*  according  tohis 
statement,  till  the  vnll  is  drawn  up  and  sealed ;  and 
then,  the  deceased,  himself,  proposes  his  brother  Ro- 
bert and  his  sister  Jane,  and  never  adverts  to  any 
other. 

'  Now  which  of  these  two  witnesses  the  Court  is 
to  believe,  or  whether  either  are  credible,  is  not 
Very  material.  It  is  quite  sufficient  that  Mr.  John 
Saph's  evidence  not  only  is  not  confirmed,  but  is 
Hivalidated  by  Gilbert's  contrary  evidence.      Nor 
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J^^'      does  this  last  witness's  depositicm,  as  contendedt  ne* 
^^^      cessarily  connect  the  deceased  with  the  execution  ei 
^-^%^^     this  instrument.     The  passage  relied  on  as  having 
^^'"      t^at  effect  being  that  which  immediately  follows  the 
-A'^JJ^*     one  just  recited,  is  in  tliese  words,  **  The  deceased, 
VisTGOTT.    when  the  deponent  next  saw  him,  a  week  or  two 
after,  or  perhaps  longer,  observed  to  the  deponent 
'  you  did  not  come^  alluding,  as  the  deponent  be- 
lieves, to  the  deponent's  not  having  attended  to  vnt- 
ness  his  will."    Now,  as  to  this  passage  confirming 
the  truth  of  the  transaction,  or  amounting   to  a 
recognition  of  this  instrument  by  the  deceased,  it 
does  nothing  of  the  sort,  even  admitting  it  to  be 
genuine.    All  that  it  makes  the  deceased  say  to  Gil- 
bert is,  '<  you  did  not  come;'*  that  might  as  wdl 
have  been  said  if  Saph,  or  any  other,  had  told  the 
deceased,  that  Gilbert  was  coming  over  to  Salisbury, 
and  would  dine,  or  drink  tea,  with  him,  or  would  see 
bim  Cor  any  other  purpose,  or  upon  any  other  busi- 
ness.    But,  in  the  next  place,  I  have  strong  doid>ts 
whether  the  deceased  said  any  thing  of  the  sort,  or, 
whether  the  whole  matter  of  this  last  passage  is  not 
fL  mere  qfter-thought  between  these  two  witnesses. 
J  mppose  it  an  af ter -thought ^  because  the  circum* 
I  stance  deposed  to  is  wholly  extra  articulate;  there 

being  no  such  circumstance  pleaded.  And  although, 
where  little  or  no  intercourse  subsists  between  a  wit* 
ness  and  a  party,  a  circumstance  sometimes  comes 
out  in  evidence,  with  greater  effect,  from  its  not 
having  been  stated  in  plea ;  still,  in  the  present  case, 
considering  the  intimate  connection  between  this 
witness  and  the  Saphs,  and  considering  that  he  is 
vouched  in  the  article  to  the  having  been  applied  to 
a9  a  witness^F-W^  not  hi^ving  been  vouched  to,  at 


FREROOATXVB   COURT  OF   CANTJSRBURT.  fiOd 

the  flame  time,  nor  the  plea  f^verring,  this  supponed       1822. 
recognition  of  that  application,  strongly  inclines  me       7^^ 
to  suspect  the  whole  of  it  to  be,  what  I  have  already      n^%^ 
termed  it,  a  mere  matter  of  after-thought  between       s^ph 
these  two  persons.  Atkiniov 

I  have  only  one  other  observation  to  make  upon    wi 
the  evidence  of  Mr.  John  Saph :  it  results  from  a 
comparison  of  his  narrative,  not  with  that  of  any 
other  witness,  but  with  the  instrument  itself.     He 
isays  (in  substance),  that  '^  in  three  days  after  the  in* 
structions  were  taken  [namely,  on  the  27th  or  28th  of 
May]  the  will  was  finished,  and  submitted  to  the 
deceased,  who  read,  &c.  and  affixed  his  seal  to  it,  as 
already  stated,  when  the  instrument  was  left  in  his 
possession  ready  to  be  executed;   but  no  time  of 
execution  was  proposed.'*     He  further  says,    that 
^'  being  with  the  deceased  on  the  evening  of  the 
Sd  of  June,  the  deceased  told  him,  he  would  exe- 
cute it  next  morning.**     Until  the  evening  then  of 
the  Sd  of  June,  it  should  seem  from  this  statement, 
that  the  execution  was  neither  fixed,  nor  even  pro- 
j)osed  for  the  fourth  ;  but  this  statement  the  instru- 
xient  itself  contradicts,  and  is  at  variance  with  ;  for, 
^pon  the  closest  inspection  of  the  instrument,  I  can 
3[)erceive  no  trace  of  a  blank  having  been  left  for  the 
^ate,  and  of  the  date  having  been,  subsequently ^  sup* 
;^lied :  the  whole  instrument  appears  to  have  been 
^written  uno  eontextu ;  and  the  date  to  have  been 
^Snserted  at  the  time  when  the  body  of  the  instrument 
^^¥as  written. 

This  circumstance,  coupled  with  the  others  already 
oticed,  is  decisive,  in  my  judgment,  and  prevents 
from  placing  any  sort  of  reliance  upon  the  truth 
f  the  narrative  contained  in  the  deposition  of  this 
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ttfSL  witnessy  Mr.  John  Saph,  or  upon  the  reality^  m  hk 
^y^  V  it  depends  solely  upon  that  narratiTe,  of  the  tarans- 
\^^w      action  itself. 

^Ai*"  It    18    argued,     howeyer,     that    if   Mr*   John 

Amiifloii  Saph  is  discredited^  there  are  still  two  other  nn- 
impeached  witnesses  to  the  fact  of  execution,  upon 
whose  testimony  the  Conrt  is  bound  to  rely,  even  if 
it  is  under  the  necessity  of  rejecting  his.  But  here, 
in  the  first  place,  it  is  observable,  that  it  is  not 
merely  the  general  credit  of  this  witness  that  is  im- 
peached, but  the  truth  of  his  particular  narrative. 
The  very  foundation,  consequently,  of  the  whxAt 
transaction  is  shaken ;  a  circumstance,  this,  which 
affects  the  credit  of  all  the  witnesses.  In  respect  to 
these  other  two  Saphs,  again,  although  it  is  tme  thai 
their  general  characters  are  not  liable  to  the  same 
objections  that  apply  to  that  of  Mr.  John  Saph,  yd 
they  are  equally  biassed  witnesses  in  this  particolai 
transaction,  as  having  the  same  expectant,  if  not  di- 
rect, benefit  They  are,  also,  equally,  or  nearly  to  the 
same  extent,  implicated  in  this  fraud,  if  it  be  one] 
and  to  the  penal  consequences  of  failing  to  sustain 
it,  they  are  all  three  liable  in  common.  And  not 
only  are  they  biassed  and  implicated  witnesses,  bol 
there  is  a  <'  suppressio  veri'^  in  the  deposition  of  one 
at  least  of  the  two  (on  a  point  not  immediatd} 
connected  with  the  Jactum  of  this  instrument),  which, 
.independent  of  other  considerations,  by  no  meam 
tends  to  create  a  favorable  impression,  on  my  mind 
of  the  credit  due  to  them. 

It  is  in  evidence  that  this  young  woman  Jane 
Saph  actually  resided  with  her  brother  at  Calne 
Now,  whether  he  behaved  ill,  or  whether  he  wai 
used  ill  there,  as  Gilbert  represents,  she  must  havi 
known  that  he  went  to  Calne  upon  quitting  Mr 
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Winch*if  where  he  set  up  as  a  maltster ;  and  that  J^^ 
he  got  into  disputes,  and  was  under  difficulties  at  j\^ 
Calne.  She  must  also  have  perfectly  known  the  v^v^^/ 
circumstances  under  which  he  left  Mr.  Winch's.  ^^" 
Yet  in  answer  to  the  fourth  and  fifth  interrogatories,  ^'^'|"*^* 
she  deposes,  that  ^<  she  does  not  know  whether  her 
fellow-witness  and  brother  John  Saph  left  Mr* 
Winch's  service  voluntarily,  or  whether  he  was 
discharged  therefrom  ;  neither  does  she  know  upon 
what  account  it  was,  if  he  was  so  discharged.  She 
does  not  recollect  into  what  trade  or  business  he 
went,  after  leaving  Mr.  Winch's  employ,  nor  where 
he  immediately  afterwards  lived;  that  he  has  beeot 
occasionally,  absent  from  home,  but  not  for  long 
together ;  that  she  has  never  known  her  said  brother 
to  be  involved  in  debt,  nor  insolvent,  &c.  &c*' 
This,  I  repeat,  is  a  suppressio  veri,  upon  a  collateral 
point,  by  no  means  creditable  to  the  witness.  Nor 
aH|  I  at  all  satisfied  that  the  brother  Robert  is 
wholly  clear  of  the  same  imputation.  He  was  exa- 
mined in  August,  1820,  and  then  stated  himself  to 
have  been  seventeen  years  old  in  the  December  pre* 
ceding:  he  was,  therefore,  between  eleven  and 
twelve  when  his  brother  was  discharged  from  Mr. 
Winch's  service  in  April,  1814.  .He,  however,  pro- 
fesses the  same  utter  ignorance  of  all  the  circum- 
stances attending  that  discharge  as  the  last  witness ; 
an  ignorc^nce  which  I  can  hardly  suppose  to  be  real^ 
considering  his  age  at  the  time ;  and  that  the  whole 
family  have  been  residing  together,  at  Salisbury^ 
nearly  ever  since.  So  much  for  the  general  credit 
due  to  these  witnesses ;  and  now  for  the  particular 
credit  due  to  their  account  of  the  transaction  in 
dispute. 
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In  proportion  as  these  two  witnesses  have  been 
less  connected  with  that  transaction  than  the  witness 
whose  narrative  of  it  has  been  already  examined^ 
the  means  of  the  Conrt  to  ascertain  the  truth,  or  to 
detect  the  falsehood  of  their  narratives,  are  obvi<* 
onsly  abridged.  One  or  two  observations,  however, 
occur,  as  upon  the  face  of  the  account  given  by  tiiese 
two  witnesses  of  the  act  of  the  execution. 

The  counsel  for  Mrs.  Saph  have  argued  much  for 
the  genuineness  of  the  transaction,  and  consequently 
of  the  instrument  under  review,  from  the  three  wiU 
nesses  concurring  strictly  in  their  account  of  the 
manner  in  which  this  instrument  was  executed  by 
the  deceased.  The  truth  of  the  premises  I  am 
ready  to  assent  to  ;  in  the  propriety  of  their  infer- 
ence I  am  not  disposed,  unreservedly,  to  acquiesce. 
Concurrence  up  to  a  certain  extent,  most- unques- 
tionably, evinces  ,truth  and  sincerity;  but  the  in* 
itant  that  it  savours  of  preconcert,  it  operates  the 
other  way.  Now  these  witnesses  concur  in  stating 
one  circumstance  at  least,  to  an  extent,  that  savours 
strongly  of  preconcert  in  my  judgment.  They  all 
depose  that  the  deceased  read  over  the  will  appa** 
rently  to  himself,  or,  as  one  of  the  witnesses  ex* 
presses  it,  mentally,  and  then  executed  it,  sheet  by 
sheet;  that  is,  that  he  so  perused,  and  then  signed 
the  first  sheet,  which  the  witnesses  attested  by  their 
initials ;  and  so,  of  the  remainder ;  repeating  this 
cumbrous  and  operose  process  (no  very  likely  cir- 
cumstance in  itself)  four  times ;  the  instrument  con- 
sisting of  as  many  sheets.  Now  that  all  the  three 
witnesses  should  not  only  remember  this  circum- 
stance, but  should  remember  to  specify  it  with  the 
particularity  which  they  all  do,  in  their  respective 
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depositionsy  does  savonr  strongly  of  preconcert,  con-  id22. 
sidering  who  these  witnesses  are,  and  how  they  are  y*^ 
connected  together*  The  mode  of  executing  the 
instrument  (sheet  by  sheet)  is,  I  have  already  saidy 
no  very  usual  or  likely  one  for  the  deceased  to  have 
adopted.  It  is,  too,  I  may  further  observe,  not  very 
probable  that  the.deceased,  an  old  man  of  eighty, 
should  have  perused  the  will  at  all,  mentally  or  other* 
wise,  at  the  instant  of  execution.  The  decealied 
himself  had  given  instructions  for  it,  which,  when 
taken,  were  read  over  to,  and  approved  by  him. 
The  will  itself,  when  drawn  up,  was  also,  read  over 
first  to,  and  then  by  the  deceased,  at  the  time  of 
his  affixing  his  seal  to  it.  The  deceased  had  the 
intermediate  possession  of  it  from  that  time  to  the 
time  of  execution;  an  interval  of  at  least  three 
days.  All  this  according  to  the  evidence  of  Mr. 
John  Saph.  That  the  deceased^  under  these  cir« 
comstances,  should  have  perused  this  instrument 
as  they  describe  him  to  have  done,  in  the  presence 
of  these  three  witnesses,  whom  he  must  have  kept 
waiting,  accordingly,  during  the  operation— one  of 
the  three,  a  young  apprentice,  pressed  into  this 
service  of  attesting  the  will  during  an  interval  in 
Hrhich  he  had  merely  stept  home  for  his  breakfasts- 
is  a  little  unlikely. 

I  am  not  aware  that  the  depositions  of  these  two 
witnesses  suggest  any  further  material  observation, 
nor  am  I  willing  to  press  against  them,  to  any  thing 
of  a  harsh  extent,  the  one  or  two  remarks  which 
they  have  actually  suggested.  It  will  be  quite  suffi- 
cient to  observe,  that  the  testimony  of  these  two 
witnesses-— so  biassed-— so  implicated— so  not  devoid 
of  suspicion  upon  the  face  of  their  testimony*— by 
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no  me&ns  ftimishes  the  evidence  of  their  fellow-wit* 

?J^      ness^  Mr.  John  Saph,  with  that  sort  of  corrobora- 

\^\^^^     tion  of  which  it  stands  in  absolute  need  in  my  jndg- 

^'^       XD0nt :  and,  in  conclusion,  I  may  safely  dismiss  the 

♦™y**    evidence  upon  the  condidit  with  this  general  re- 

ffwaoom    mark  :-*-It  is  very  far  from  satisfying  the  moral  eon^ 

yiction  of  the  Court  against  all  the  probabilities 

which  have  been  already  stated,   that  this,  really 

and'  truly,  was  the  deceased*s  own  act. 

.   Before  actually  dismissing  it,  however,  it  may  be 

requisite  that  the  Court  should  redeem  its  promise 

of  saying  a  word  as  to  the  purported  legacy  of  the 

'*  -Bank  stock"  to  Ann  Saph,  apparent  on  the  face 

of  this  instrument. 

The  deceased,  Mr.  Harcourt,  jointly  with  his 
wife  during  her  life,  was  a  holder  of  Bank*  stodi^ 
which,  as  long  back  as  1 790,  had  amounted'  to  fiM/i 
stock,  and  which  had  increased,  by  bonusses,  to 
743/L  10^.  stock,  producing,  as  at  10  per  cent,  an 
annual  income  of  74/.  5^.  The  dividends  were  re« 
ceived  by  Messrs.  Hoares,  of  London,  and  carried 
to  the  credit  of  Mr.  Atkinson ;  who  accounted  fer 
the, amount,  from  time  to  time,  to  the  deceased.  Out 
of  this  same  Bank  stock  he  had  given,  by  the  wills 
of  1818,  **  so  much  as  would  produce  60/.  per  mmJ^ 
to  a  purpose,  and  "  the  remainder**  in  a  manner^ 
already  stated.  This  third  will,  however,  purports 
to  bequeath  "  800/.  Bank  stock**  (worth  nearly  2000/t 
and  more  by  57/.  10^.  of  that  stock  than  the  testator 
had  to  bequeath)  to  Miss  Ann  Saph,  and  *^  the  re^ 
mainder,**  specifically,  to  the  mother  Mrs.  Saph. 
Why,  here  again  is  a  circumstance  utterly  incon^-' 
sistent  with  any  notion  of  this  instrument  being  the 
dteoeased's  act ;  but   easily  reconcileable  with  tlMr 
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supposition  of  its  being  a  fabrication  of  these  Saphs,- 
ivbich  it  is  admitted  that  it  must  be,  if  it  be  not  the 
act  of  the  deceased.  The  deceased,  who,  of  course, 
was  fully  acquainted  with  the  nature  and  properties  of 
Bank  stock,  could  not  but  have  discovered  this  obvious 
blunder  wbilst  repeatedly  perusing,  first  the  written 
iDstructions,  and  then  the  will  itself,  as  already  ob«> 
served ;  granting  even  that  he  might  have  committed 
it,  by  sayings  as  deposed  to  by  Mr.  John  Saph,  that 
he  should  give  his  sister  Ann  **  800/.  Bank  stock,*' 
and  **  the  remainder"*  to  his  mother,  in  the  first  in** 
stance.  But  there  i^  no  improbability  in  the  com-» 
mission  of  this  blunder  by  the  Saphs ;  they  may  well 
be  supposed  ignorant  of  the  rate  of  interest  payable 
on  Bank  stock ; .  and  as  it  appeared  by  the  formeiv 
will  tiiat  the  deceased  had  more  than  sufficient  Banl^ 
stock  to  produpe  60/»  per  ann.  (which  itself  at  5per^ 
cent.f  the  standard  rate  of  intqre^t,  would  require, 
1200A),  they  might  very  naturally  conceive  that  the 
dtceafied^s  interest  in  that  fund  was  quite  sufficient,^^^ 
ti^  cover  these  several  bequests  of  '*  800/.  Bank 
Mock/*  and  **  a  remainder." 

An  attempt^  however,  a  last  attempt,  has  been 
made  to  support  the  credit  and  character  of  this  in-f 
strument,  by  what  are  technically  called  **  recogni- 
tions;" that  is,  by  declarations  or  acts  of  the  alleged 
testator  referring  to  this  instrument.  Previous  acts 
or  declarations,  as  of  dissatisfaction  with  his  former 
will  or .  the  like,  there  are  none,  excepting  the  de- 
clarations spoken  to  singly  by  Mr.  John  Saph; 
lirhich,  for  reasons  that  need  not  be  repeated,  are 
^entitled  to  no  sort  of  consideration  from  the  Courts 
But  still  clear  and  distinct  subsequent  recognitions 
of  this  will,  proved  as  clearly  and  distinctly  bj 
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^  itnesses  above  exception  and  suspicion,  migbt  alter 
the  whole  complexion  of  this  case,  and  carry  irre- 
sistible conviction  to  the  mind  of  the  Court  tbat  the 
paper  set  up  in  it  is,  what  it  asserts  itself  to  be,  the 
deceased's  will.  It  is  material  therefore  to  consider, 
both  who  the  witnesses  are  that  speak  to  them,  and 
what  the  asserted  recognitions,  themselves,  amount 
to. 

Two  witnesses  only  (besides  Mr.  James  Gilbert, 
the  supposed  recognition,  contained  in  whose  depon* 
tion,  I  have  already  said,  giving  it  credit,  amounts 
to  nothing)  have  been  relied  on  in  this  respects— a 
Mrs.  Betsy  Bursey,  and  a  Mrs.  Elizabeth  Gilbert 

Bursey,  by  business,  a  dress-maker,  at  Lyming' 
ton,  is  the  intimate  friend  of  Mrs.  Saph,  whom 
confesses  to  have  <*  assisted  her  memoiy"  m  Bom< 
things  relative  to  which  she  has  been  subsequent!; 
examined;    she  has  been  active  too  in  collectin^^ 
testimony  in  the  cause.    Now  I  do  not  mean  to 
that  these  are  circumstances  which  would,   at  all, 
induce  the  Court  not  to  take  this  person^s  oath  to 
mere  matter  of  fact;  but  they  are  circumstant 
which  do  induce  the  Court  to  listen  to  her  with  somi 
degree  of  suspicion,  when  she  is  brought  to 
to  expressions  said  to  have  been  used  by  the 
several    years  before-— expressions  liable  to 
prehension,    possibly  insincere,    and    certainly   not 
unlikely  to  be  distorted  and  exaggerated  in  the  de^ — 
position  of  a  witness,  whose  scanty  memory,  in  re^ 
spect  of  them,  is  admitted  to  have  been  eked  out: 
by  that  (or  the  invention)  of  Mrs.  Saph.     The  de- 
clarations too,  themselves,  when   accurately  consi- 
dered, amount  to  little  or  nothing ;  they  are  either 
equivocal  or  immaterial ;  and  by  no  means  directly 
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come  up  to  what  1  am  bound,  in  law,  to  consider       1OT2. 
distinct  recognitions  of  this  will.  T^J 

Mrs.  Gilbert's  evidence    is  of  still  less  weight. 
She  is  the  sister  of  Mrs.  Saph,  and  the  mother  of  the 
witness  James  Gilbert,  whose  evidence  has  already 
undergone  the  investigation  of  tlie  Court.     Her  de- 
position is  open,  in  its  outset,  to  the  same  remark 
which  was  applied  to  that  of  her  son ;  that  of  bear- 
ing a  strong  internal  character.     For  instance,  speak- 
11^  of  her  nephew  John  Saph,  she  says,  that  '^  he 
misapplied  some  of  his  master's  money,  which  she 
considers  a  mere  frolic  of  youth ;  she  believes  him 
to.tie  a  good  young  man."     Such  is  her  moral  esti- 
Bimte  of  the  transaction  at  Winch's,  and  of  her  ne- 
|||kew*s  general  conduct  and  character.     Again — ^her 
esamiuation  broke  off  at  five  o'clock  upon  a  Mon- 
4Ujy  and  she  was  appointed  to  attend  the  examiner 
at  seven  o'clock  on  the  same  evening.     Instead  of 
tli^  however,  she  does  not  in  fact  so  attend  again 
until  the  Wednesday  evening  following,  at  the  same 
hoar,  by  reason,  as  pretended  at  least,  of  indispo- 
ption  ;  and  then,  after  forty-eight  hours  **  recollec- 
tion," as  she  terms  it,  she  desires  to  amend  her  do- 
position,  as  taken  by  the  examiner,  upon  the  second 
article  of  her  sister's  allegation.     Now  that  deposi- 
tion, as  already  taken,  was  pretty  minute  as  to  fa- 
vi»rs  conferred  by  the  deceased  upon  her  sister  Mrs. 
Saph ;  but,  after  an  interval  of  two  days  (admitted 
by  her  to  have  been  spent  at  the  Saphs,  in  the  com- 
pany of  both  mother  &nd  son,  though  she,  too,  pi*o- 
tests  to  the  examiner  that  not  a  syllable  was  ex- 
changed between  them  on  the  subject  of  the  suit, 
after  that   interval  I  say)  for  "  recollection,"  she 
comes  out  with  a  long  story,  wholly  extra  articulate, 
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^^^  of  Mrs.  Saph  haying  shewn  her  about  ChrUtHkiif 
Term.  1818,  tjiree  notes  of  hand  (as  she  calls  them),  ghnen 
to  her  by  the  deceased ;  the  one  for  100/. ;  the  other 
for  30/.  odd;  and  the  third  for  25/.  She  says,  dttt 
after  this  (consequently  in  1819)  she  heard  the  de- 
ceased Mr.  Harcourt  say,  that  a  very  unpleasaat 
thing  had  happened  to  him,  relative  to  a  Mfi.  At^ 
(to  whom  he  had  left  10/.  by  his  will)  appearing  to 
be  entitled  to  some  houses  and  land  under  the  will 
of  his  late  wife,  which  he  (Mr.  Harcourt),  conceiT- 
ing  them  to  belong  to  him,  had  sold ;  but  the  ralue 
of  which  he  was  now  obliged  to  refund  to  this 
Mrs.  Aiie.  And  she  adds,  that  sometime  after  tku 
again f  her  sister  Mrs.  Saph  told  her,  that  Mr.  Hnv 
court  had  tietken  back  the  three  notes,  amomili^g 
together  to  160/.  odd ;  and  had  given  her  one  sete 
for  460/.,  which  note  she  then  produced,  and  Aewbd 
to  the  witness.  '      ?  "  '»•'< 

The  account  furnished  by  the  witness  J6fa&  Ba^^ 
relative,  as  it  should  appear,  to  this  same  note  •  e^ 
hand  for  450/.,  is  as  follows:— -In  answer  toaA4n^ 
terrogatory  suggesting  him  to  have  said,  that  ^'  erens^ 
if  the  will  would  not  stand,  still  that  his  mother  haift- 
the  deceased  8  note  of  hand  for  a  considerable"  smii/^ 
this  witness,  after,  in  the   first  place,  denying  tbc^ 
use  of  that,  or  any  similar  expression,  goes  on  Urn 
state,  that  **  the  only  note  of  hand  he  ever  knew  of^ 
as  given  by  the  deceased  to  his  mother,  the  pro--' 
ducent,  is  one  for  450/.,  which  was  given,  as  die 
deceased  told  the  respondent,  for  what  he  owed  to 
the  producent,  and  for  a  sum  of  money  lent  to  him 
by  the  respondent's  sister,  Ann  Saph,  who  was  just 
come  of  age,  to  enable  him  to  pay  the  relations  of 
his  deceased  wife  some  money,  which  the  deceased 
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haip  inadvertently,  and  conceiving  it  to  be  his  own,       1822. 

applied  to  his  own  use."    He  says,  that  <*he,  at      ^[^^ 

the  desire  of  the  deceased,  drew  such  note,  which 

iMtt  to  secure  both  his  mother  and  his  sister,  as  he 

now  best  recollects,  in  the  latter  part  of  1818 ;  that 

Jie  Jim  seen  it  once  since,  in  his  mother's  possession ; 

kut  whether  before  or  since  the  deceased's  death,  he 

cannot  recollect.*'    He  further  answers,  that  <<  if  the 

iiame  is  now  in  existence,  he  does  not  know  in  whose 

care^  custody,  power,  or  control,  it  is." 

I :  Now  it  appears  from  the  above,  and  by  the  names 

J^  Alie"  and  •*  Heyley"  (which  are  nearly  idem  so* 

JMvfta,  especially  vulgarly  pronounced),  that  the 

Imfcbaction  to  which  these  witnesses  would,  some 

|l9e«i>.or.  othw,  refer  this  matter  of  the  '^  notes  of 

4lMi^ :'  is  the  id^itical  transaction  deposed  to  by 

fllr<  ^iBeb^ker  Wilmot,  ia  speaking  of  the  deceased 

Itttving  altered  his  will  of  June,  1818,  by  that  of  Oc* 

,i4^  Ml:  tke  same  year,  as  already  stated,  in  conse- 

)|Detioe  of  his  displeasure  at  the  conduct  of  a  Mrs. 

%  lieyky,''  a  legatee  in  the  former  will,  in  making 

Mine  claims  upon  him  as  under  the  will  of  his  de* 

ti^tBed  wife.  But  he  deposes  to  the  deceased's  having 

iHmewed  money  of  Mr.  Atkinson,  and  not  of  these 

flbpha,    to  pay  Mrs.  Heyley's  demand;    and  the 

tranwetion  itself  plainly  belongs  to  the  former  year 

1818,  and  not  to  the  year  1819,  where  Mrs.  Gilbert's 

«vtt^eaee  would  place  it.    Not  to  dwell,  however, 

i|xm  these  inconsistencies,  this  circumstance  of  the 

lotes^'  altogether,  is  one  of  a  very  suspicious  cha- 

laoter. .  If  the  transaction  itself  were  fair  and  ge- 

niney  how  is  it  possible  that.it  should  not  have  been 

brought  forward  in  some   shape  (for  instance,  in 

proof 'of  the  intimate  connexion  between  the  Saphs 
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and  the  clet^eased,  and  of  the  obligations  which  they 
mutually  conferred  upon  each  other)  during  the  loi^f 
pending  of  this  cause  ?  Mrs.  Gilbert' s  account  ef 
it,  after  an  interval  of  forty-eight  hours  for  "  recolr 
lection/*  confessedly  spent  with  the  Saphs,  by  no 
means  eitlier  clears  up  the  character  of  the  alli^ed 
transaction  itself,  in  my  judgment,  or  impresses  me 
with  a  favorable  opinion  (and  it  is  with  this  yiew 
alone  that  my  attention  has  been  directed  to  it)  of 
the  credit  due  to  her  testimony  in  other  particulars. 

But,  lastly,  supposing  even  this  witness,  Gilbert, 
entitled  io full  credit,  still  the  declarations  to  which 
she  has  deposed  would  leave  the  case  pretty  much 
where  they  found  it.  They  are  of  the  same  cha- 
racter as  those  spoken  to  by  Bursey,  and  are  open 
to  the  same  remarks.  At  all  events,  they  are  by  no 
means  so  forcible  as  those  of  a  contrary  tendency 
stated  by  Nash  and  Randall,  witnesses  wholly 
unim peached;  which  are  directly  referential  to  the 
will  of  October,  1818,  and  are  plainly  inconsifitent 
wiUi  the  alleged  subsequent  will  of  June,  1810,  pfo- 
pounded  on  Mrs.  Saph's  part. 

Supposing,  then,  the   case  to  have  rested  here» 
tlie  Court  would  have  felt  itself  bound  to  pronounce 
against  the  instrument  propounded ;  looking,  in  th^ 
first  place,  to  the  improbability  that  it  should  be^ 
and,  secondly,  to  the  insufficiency  of  the  evidence 
tendered  in  proof  of  its  being,   the  deceased*s  tvill^ 
Before  actually  arriving,  however,  at  this   conclu-^ 
sion,  it  is  proper  that  I  should  notice  the  evidenc 
which  has  been   introduced  into   this  case,  on 
direct  question  of  whether  the  signature  is,  or  is  no 
in  the  liand-icriting  of  the  deceased. 

Evidence  as  to  hand-writing,  in  questions  touching 


ETidenee  of 

hami-writing, 

gruonil  doctrine  with  respect  to-* 
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Ae  factum  of  any  instrument,  is  (or  may  be)  com-       iWt^. 
hion  to  both  parties.     Affirmative,  may  be  produced       jpermf 
ky  the  parties  setting  up  the  instrument ;  and  nega-      ^^^y^'^^ 
tive,  by  those  whose  object  it  is  to  impeach  it    The       *^« 
advtotag^  to  be  derived  from  either  is,  in  a  great  •  ArsiiiMii 
measure,  dependant  on  circumstances.     Where  nei-    wbitcoit. 
tber  the  character  of  the  transaction,  nor  the  credit 
of  the  witnesses,  is  materially  affected;  affirmative 
evidence  upon  this  head  is  unnecessary ;  and  nega- 
tive is  unavailing :  the  converse  of  both  these,  al- 
most necessarily,  follows,  where  the  transaction  is 
suspicious,  and  where  the  witnesses  are  discredited. 
Skich  evidence,  indeed,  either  affirmative  t)r  nega- 
tive, is  commonly  inconclusive,  for  obvious  reasons ; 
ibe^  former,  from  the  exactness  with  which  hand^ 
mritimg  may  'be  imitated ;  the  latter,  from  the  dis- 
^milarity  which  is  often  discoverable,  in  the  hand- 
writing of  the  same  person,  under  different  circum- 
stances*    StiU,  however,  it  is  admissible  evidence  in  i^mMbk  iUrw, 
these,  as  in  other  Courts ;  although  the  assertion  that  ^hI^u;  batM 
greater  weight  is  attached  to  it  here,  than  in  other  fJJ^^ed  ufu 
Courts,  is  by  no  means  correct.     On  the  contrary,  *^jMhaDci«i 
the  rule,  heref  rather  inclines  to  hold,  that  a  will 
*  cannot  be  proved  by  mere  evidence  to  the  hand- 
writing of  (without  some  concomitant  circumstance, 
as  the  place  oi  finding,  or  the  like  to  connect  it 
with)  the  party  whose  suggested  will  it  is. 

In  the  present  case,  however,  evidence  as  to  the 
deceased's  hand-writing  was  not  merely  admissible  ; 
but  affirmative  was  actually  called  for,  from  the 
parties,  that  is,  who  have  propounded  this  instru-* 
ment,  from  the  circumstance  of  negative  being  ten- 
dered, by  its  opponents,  in  every  capable  shape. 
Hot  were  they  unaware  of  this,  as  it  should  seem. 
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1BUU      from  their  having  pleaded  the  affirmative ;  although 
'J^*^^     they  have  not  ventured  to  produce  a  single  witness 
v^y.^^     to  an  opinion,  that  the  signatures  to[the  asserted  will 
SA»a       are  of  the  deceased's  hand-writing.    The  first  ciiv 
ATftiiifM    cumstance,  therefore,  that  strikes  one  on  turning  to 
WimoTT.   this  part  of  the  case,  is,  that  the  evidence  is  all  upon 
one  side ;  on  that  side,  too,  in  favour  of  which,  in 
the  view  just  taken  by  the  Court,  the  scale,  inde- 
pendent of  it,  decidedly  preponderates. 

I  have  said,  and  repeat,  that  negative  evidence  of 
this  kind  was  vouched  by  the  parties  opposing  this 
instrument,  in  every  capable  slutpe.  For  it  was,  in 
substance,  pleaded  by  them,  not  only  1st,  that  the 
subscriptions  to  this  instrument  were  not  those  of  the 
deceased  in  the  cause,  and  were  known  liot  to  be%adi 
by  persons  who  had  seen  him  write,  and  were  acqoiittt^ 
ed  with  his  manner  and  character  of  hand-writiii^^i^ 
but  it  was  further  pleaded,  2dly,  that  the  said  n^ft- 
tures  would  appear  not  tp  be  those  of  the  deceasied» 
on  a  comparison  of  them  with  other,  his  admitted^' 
signatures;  Sdly,  that  they  would  appear  to  be  of  the 
proper  hand- writing  of  Mr.  John  Saph ;  4thly,  that 
they  would  appear  to  be,  let  who  would  write  them; 
written  in  a  feigned,  and  not  in  a  natural,  hand. 

Now,  as  to  the  first  of  these  four  special  allega- 
tions, no  witness  has  been  produced  who  will  under* 
take  to  swear,  from  a  previous  knowledge  of  the 
deceased's  hand-'WrUing,  derived  from  having  seen 
him  write,  that  the  subscriptions  to  the  instrument 
in  question,  are  not  those  of  Mr.  Harcourt,  the  party 
deceased  in  the  cause.  Mn  Wilmot  ventures  nearest, 
but  does  not  go  the  whole  length,  possibly,  as  much, 
from  his  disinclination — a  disinclination  which  is 
common  to  most  of  us— to  depose  positively  to  such 
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a  fact,  as  from  any  g^eat  doubt  which  he  entertains       1821. 
upon  the  tubject.    But  I  am  yet  to  learn,  that  this       7^!^ 
absence  of  evidence  npon  the  first  of  the  four,  is  a     w^v*^ 
bar,  as  asserted,  to  the  reception  of  any,  upon  the       san 
other  three.    The  assertion  has  proceeded  from  an    AminNm 
utter  misconception,  as  I  take  it,  of  the  true  meaning 
of  the  maxim,  that   ^*  the  best  evidence  must  be 
given,  of  which  the  nature  of  the  thing  is  capable.*' 
But  the  application,  at  all,  of  that  rule  (into  the 
true  meaning  of  which  this  is  not  the  right  place 
to  inquire)  to  the  present  case,  assumes  this  posi- 
tioskf  namely,  that  ^  the  evidence  of  witnesses  ac- 
quainted with  the  suj^osed  writer^  and  who  have 
acqnifed  a  previous  knowledge  of  his  hand-writing 
lraii|.  .^eeing  him  write,  is  the  best  proof  of  hand- 
wrjf^ii^rHa^  potttio    to  which^  if  laid  down  univer- 
^h  V^  without  limitatioii^  I  am  not  disposed  to 
a6qede.^    It  may,  or  may  not,  be  the  best^  according 
to  the  me^Qs,  and  extent  of  the  witness's  inform- 
atioq^  who  dqKiises,  one  way  or  the  other,  from  such 
previous  knowledge;  may  be  the  best,  that  is,  where 
these  are  ample ;  and  may  be  very  far  from  it,  where 
these  are  scanty,  or  abridged.    Suppose  the  case  of 
two  persons  who  have  written,  for  years,  at  the  same 
desk;  the  evidence  of  one  of  these  to  the  other's 
handrwriting,  from  his  previous  knowledge  of  it  so 
derived,  may,  for  aught  that  I  know,  be  the  best 
evidence  which  the  nature  of  the  thing  admits.  But 
suppose  the  case  of  two  persons,  one  of  whom  has 
seen  the  other  write  only  a  few  words,  or  only  once, 
or  many  years  ago— will  it  be  said  that  the  evidence 
of  that  one,  to  the  hand-writing  of  the  other,  from 
his  previous  knowledge  of  it,  so  derived  (which, 
still,  be  it  observed,  is  that  of  a  witness  deposing  to 
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iMi^.  tfaft  party's  hand^M^thig  from  a  previous  knowledge 
*^^  ef  it,  acquired  by  having  seen  him  write)  is  the-h^ 
K^.^  evidence?  is  better  (for  instance)  than  persons- «IE 
SAra  eoitipetent  dcill  and  experience  could  famish^  after 
AncfWMyM'  comparing  the  signature  (for  instance)  in  dispate^ 
with  ten,  or  twenty,  admitted  signatures  of  the  same 
party,  made,  about  the  same  time,  and  under  not  dis- 
mnilar  circumstances  ?  The  proposition  can  hardly^ 
I  think,  be  seriously  maintained.  All  evidence  i as 
to*  the  hand-writing  of  any  party  is  the  mere  state- 
meiit  of  an  opinion  formed  by  the  witness,  on  com- 
paring a  writing  said  to  be  his,  with  some  standard; 
and  to  say  that  the  mere  having  seen  that  -party 
^fte,  furnishes,  under  all  circumstances,  and  uni- 
versally, the  iest  standard,  would,  in  my  judgmani; 
be  -absurd.  I  not  oiily  conceive,  therefore,-  that  ike 
laiaxim  of  law  which  has  been'  invoked  ittto..fthis 
part*  of  the  case,  has  been  misunderstood,  in-itke 
attempted  i4[)plication  of  it;  but  I  deny i, the  ituv-' 
viersality,  at  least,  of  the  positton  which  ^  has  .been  - 
assumed,  in  the  first  instance,  in  order- .tar  ita^heiBg 
invoked  into  the  case  at  all.  .  j  • 

'  Evidence,  therefore,  upon  these  last  three  (heads,. ' 
being  clearly  admissible,  notwithstanding   the-  abf^ 
sence,  or  failure,  of  evidence  upon  the  first, ms  any 
other  valid  reason  assignable  for  its  exclusion*?  ! .  X 
am  aware  of  none.    Evidence  of  this  description  bas- 
al ways  been  received  in  these  Courts  (a).     In  tli^ 
cases  of  Revett  v.  Braham  (A),  and  The  King  v^ 
Cator,  and  others  (c),  it  has,  also»  been  admitted  ii»- 
other  Courts;  and  although  under  the  special  cir-r 

{«)  See  Beaumout  r.  Perkins,  1  Phillimore,  78. 

\b)  4  T.  R.  497. 

(c)  4  £epiuasse,  N.P.C.  117. 
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cumstahces  of  a  late  casei  that  of  Gumey  v.  Lobg«'       iaas» 
l«nds  («),  the  Court  of  Ring's  Bench  did  refuse  a       j^^ 
new  trial- when  applied  for  on  the  ground  that: the      >i^v-w 
Judge-' at  Nisi  Prios  in  that  case  had  rtftcted  such       Savk 
eyidanee/I  cannot  deem  that  refusal  decisive  against    AxKiMini 
its  general  admissibility,  at  least  in  these  Courts.  Wjuumnw 

Such  evidence  being,  then,  upon  the  whole,  ad<- 
missible .  in  this  case,  it  r^nains  only,  to  see  to  what  it 
actually  amounts.  t 

It  is  impossible  that  evidence  of  this  sort  can.'  be 
stranger,  or  amount  to  more.  The  witnesses  who 
have  been  examined,  in  proof  of  these  special  aver-- 
meats,  have  giveait  as  their  opinion,  quasi  uno  ore^ 
1st,  that  the  subscriptions  to  the  wiU  prbpounded, 
see  Botof  the  hand-writing  of  the  deceased ;  a  nuni- 
ker  ^  ^¥hose  genuine  signatures .  were  submitted  to 
them,  ai  the  time  of  their  exaniination,  ios  the  pur-- 
pose^  of  being  compared  with  those  in  dispute; 
3dly,  that  they  are  written  in  a  feigned,  and  not  ia<  a 
natural  hand;  3dly.,  that  ttiey  are  of  the  proper 
hand^writkig  of  Mr.  John  Saph. 

The  persons  who  speak  to  these  several  par- 
tienlars  (6),  are  persons  of  skill,  persons  whose  pro- 
fession, I.  may  almost  say  that  it  is,  to  examine 
liand-writing,  critically,  in  order  to  the  detection  of 
forgeryi  In  cdses  where  witnesses  of  this  descrip- 
tion entertain  diflferent  opinions,  they  may  so  neu-^ 
tUBdixe  each  other,  that  their  evidence,  as  taken  alto? ' 


(o)  5  Baroewall  &  Alderson,  130. 

ijf)  The  witnesses  examined  upon  these  allegations  were 
Joseph  Hume,  Esq.  Inspector  of  Franks  at  the  General  Post 
Office;  Mr.  John  Richard  Taylor,  Inspector  of  Pranks  at  the 
General  Post  Office;  and  Mr.  William  Henry  Nelson,  a  clerk 
in  the  Power  of  Attorney  Office  at  the  Bank  of  EoglfMid. 
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jttMt  geHnr,  it  good  for  nothing.  But  that  is  not  the  eaio 
*j^  hen*  These  witnesses  all  give  their  opinioii  m  to 
each  of  these  several  particulars ;  some  indeed  witk 
greater,  and  some  with  less  confidencoi  hut  they  aH 
give  it  one  way.  As  to  one  particular,  nametft  as 
to  these  signatures  being  in  a  feigned,  and  not  iaok  a 
natural  hand,  they  all  speak,  without  the  slightest 
hesitation,  and  with  the/uUcst  confidenee.  Thej 
say  that,  acting  with  all  caution,  whwe  they  enters 
tain  any  doubts,  they  either  state  those  doubts,  w 
decline  giving  an  opinion,  altogether.  Here^  as  to 
this  particulaTi  they  neither  state  any  doubts,  nor  are 
backward  in  drawing  their  eonckmons*- oonchisions 
in  which,  in  substance,  they  all  agree. 

There  certainly  is  a  very  considerable  likeness^  to 
a  common  observer,  between  the  deceased's  iJleged 
signatures  to  the  will  propounded,  and  his  admitted 
signature  to  the  prior  will  of  October,  1818 ;  /htm 
wlueb  last,  by  the  way,  the  first  of  the  two,  if  mf^ 
Aose  of  the  deceased  himself,  most  probaUy  wem 
copied.  At  the  same  time  there  is  one  feature  of  .dis- 
similarity,  which,  as  it  is  noticed  by  all  the  wit* 
nesses,  the  Court  will  briefly  advert  to— I  SBean,  the 
dissimilitude  between  the  final  ^  t*s**  in  the  d 
ceased's  name  of  ^*  Harcourt,*'  in  the  gemnne 
dii|iated  subscriptions.  In  every  admitted  sig^ature^ 
the  ^'t"  is  made  without  carrying  the  pen 
bdund  the  perpendicular  line,  and  then  crosnng  it# 
In  every  disputed  one,  it  is  made  by  carrying 
the  pen  behind  the  down  stroke,  and  then  c: 
it,  with  a  loop.  This,  in  itself,  is  a  strong  circnm 
stance,  of  the  kindy  and  will  appear  more  so,  when. 
I  add,  that  in  every  admitted  signature,  of  whick 
there  are  several,  of  the  deceased's  name  by  Mr.  J<rfin 


PRXROGATITS  COURT  OF  CAXTBRBURT.  tl9 


Hflhf  the  filial  '<  t*'  in  Har court  is  made  in  tlie  sune 
ray  in  which  it  is,  in  the  disputed  signatures  to  the      S*^ 
Ik^ed  will.  Jvw 

Upcm  the  whole,  I  am  bound  to  pronounce  that       ^*^ 
be  party  setting  up  this  will,  has  failed  to  establish     Aiwwa 
M  authenticity ;  and  I  think  that  I  am  also  bound,    wsiiwtr. 
s  w^  in  justice  to  the  other  party,  as  by  way  of 
eaeral   example,  under  all  the   circumstances  of 
luii  case,  to  condemn  her  in  the  costs  of  the  present 


oi  .  ion. 

-^  ;.  >  TaowBa  and  Bbcbdxjbt  v.  Cox«  '^i^ 

IVvm  •   •  ^  SeiMOII, 

Vwt8  i^as  a  cause  or  business  of  citing  Frances  The  attoniM 
iMriotte  Cox,  wife  of  Robert  Albion  Cox,  to  bnng  ^^S^^ 
iMl  Wid  leave  in,  the  registry  of  this  Court,  letters  Sl^"*^^!^ 
r-fldinfitaistration  (with  the  last  will  and  testament  ^'^^^ 
noteted,  bearing  date  the  5th  day   of  February,  aueged  wiu. 
7M)  of  the  goods  of  Francis  Newman,  deceased,  next  of  kin  to 
leatofore  committed  and  granted  to  her,  as  the  na-  |^t1<m|'Mk^ 
uM  and  lawful  daughter  of  the  said  deceased ;  and  ^^^^J^^i 
>  sliew  cause  why  the  same  should  not  be  revoked,  to  btr  tiwt  ex- 
ad  declared  null  and  void,  as  unduly  obtained  ;  and  eaiung  opoa 
'hy  letters  of  administration  (with  the  last  will  and  ^in  tobring  is 
xCament  annexed,  bearing  date  the  26th  day  of  l^tton']^,^ 
leptember,  1817,  with  two  codicils  annexed)  of  the  f^PSg?^* 
oods  of  the  said  deceased,  should  not  be  committed  wui. 
ad  granted  to  Robert  Trower  and  Francis  Smedley, 
B  the  lawful  attornies  of  Elizabeth  Hannah  Friers, 
therwise  Elizabeth  Newman,  the  sole  executrix,  and 
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Trinity 
Term. 


Tkowbk 
and 

BUEDLKt 


residuary  legatee  daring  her  single  life,  named  in  the 
said  will. 

An  appearance  was  given  for  the  party  cited, 
under  protest ;  and  an  act  on  petition  was  entered 
into. 

In  this  act  it  was  (in  substance)  alleged  for  the 
party  cited,  that  '<  Francis  Newman  died  in  the 
mouth  of  March,  1818,  having  first  made  and  exe- 
cuted his  last  willy  bearii^  date  5th  February »  1794; 
and  thereof  appointed  certain  executors,  all  of  wham, 
with  the  exception  of  James  Meddowcroft^  died  in 
the  testator*s  life-time;  and  having,  in  and  by  his 
said  will,  given  and  bequeathed  the  residue  of  bis 
estate  and  effects  to  his  reputed  son,  Elizabeth 
Francis  George  Newman,  who  also  died  in  the  tes- 
tator's life-time  ;  whereby  such  bequests  of  the  re- 
sidue became  lapsed : — that  in  the  month  of  Feb^ 
ary,  1820,  a  citation  issued  under  seal  of  thiaiCoai% 
at  tl)e  instance  of  Frances  Charlotte  Cox,,  tbe  natih 
ral  and  lawful  daughter  of  the  deceased,  againrt 
James  Meddowcroft,  the  sur^^iving  executor,  to  bring 
in,  and  take  probate  of,  the  said  will ;  otherwise, 
to  shew  cause  why  administration,  with  the  said  will 
annexed,  should  not  be  committed  and  granted  .to 
the  party  proceeding : — that  the  executor  appeared 
to  that  decree,,  and  brought  in  the  will,  but  declined 
t^ing  probate ;,  whereupon,  the  usual  steps  were 
had,  and  letters  of  administration,  with  the  said  wiill 
annexed,  were  about  to  be  decreed  to  the  said 
Frances  Charlotte  Cox,  to  wit,  on  the  3d  of  May, 
1820,  when  a  proctor  intervened  for  Robert  Trower 
and  Francis  Smedley,  as  attoruies  of  Elizabeth 
Hannah  Friers,  otherwise  Newman,  alleging  her  to 
be  sole,  executrix  of  tbe  liu»t  will  and  testament  of 
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the  said  Francis  Newman,  bearing  date  the  36th  of 
September,  1817,  with  two  codicils: — that^  upon 
this  intervention,  the  cause  assumed  a  regular  shape, 
and  was  proceeded  in  by  the  said  attornies  on  behalf 
of  their,  principal,  up  to  giving  ih  an  allegation  pro- 
pounding the  said  last%ill  and  codicils ;  when,  on  the 
Cftveat  day  after  Trinity  Term,  to  wit,  on  the  6th  of 
September,  1820,  the  proctor  for  the  said  attornies 
declared  that  he  proceeded  no  further  in  the  said 
ortr^e— upon  which  letters  of  administration  with  the 
will  of  February,  1794,  annexed,  were  decreed  to 
the  said  Frances  Charlotte  Cox,  and  passed  the  seal, 
accordingly,  on  the  12th  day  of  the  said  month/' 
And  it  was  submitted  for  the  party  cited,  *^  that  the 
said  Robert  Trower,  and  Francis  Smedley,  under 
the  circumstances  above  set  forth,,  were  not  entitled 
again  to  set  op  the  said  pretended  will  of  the  said 
Krancis  Newman,  bearing  date  the  26th  day  of 
BiBptember,  1817,  as  his  true  last  will  and  testa- 
vtrnnt;  and,  consequently,  that  she  was  not  bound 
fiCM  appeal^,  absolutely,  to  the  citation  taken  out  in 
the^Muse/' 

ti'^o  this  it  was  replied,  on  the  behalf  of  the  parties 
^^eeding,  that  *^  Robert  Trower  andFrancis  Smed* 
ley^^the  said  parties)  who  had  been  previously  con- 
dBMed  as  solicitors  for  Francis  Newman,  the  party 
kooeBMA  in  the  cause,  having  received  from  America 
aofficial  copy  of  the  last  will  of  tlie  deceased,  bearing 

date  the  26th  of  September,  1817,  and  the  said  codi- 
eib  bearing  date  on  the  30th  of  September,  in  the  said 
yeat",  on  or  about  the  28th  day  of  December,  1818, 
tbey  gave  intimation  thereof  to  Robert  Albion  Cox, 
the  husband  of  the  said  Frances  Charlotte  Cox,  the 


CASES  DXTBRMIIIKD  IV  THl 

lost.  daughter  of  the  said  deceased,  and  furnished  him  with 
^^*^  a  copy  thereof  :—fAa/,  on  the  Sd  day  of  Ftdbrwry 
foHowiniry  they  forwarded  to  America  a  qiecial  po war 


Gtx. 


tbowbr     of  attorney,  to  be  executed  by  the  executrix 
8MSDcrf     in  the  said  will,  authorizing  them  to  pnme  the 

and  also,  to  proceed  in  a  chancery  suit^  whflEreiii 
deceased  had  been  plaintiff,  they  having  been  ] 
▼iously  concerned  for  the  said  deceased  in  sach  m 
that,  in  the  month  of  March  following*,  tl^y 
ceived  a  power  of  attorney,  duly  executed  by  tiie 
said  executrix,  fully  authorizing  them  to  act  in  her 
behalf  in  respect  of  the  said  will,  but,  otherwise^  Taiy- 
ing  from  the  power  of  attorney  sent  out  as  afevenid, 
and  containing  clauses,  objectionable    to  the'  said 
Bobert  Trower  and  Francis  Smedley,  as  witk«]** 
spect  to  the  conduct  of  the  said  cIianceiyeqiU:iU» 
iitat  the  said  Trower  and  Bmedley  tharpupdniipiols 
to  the  said  ^tecutrix,  stating  to  her  tilat  they  abUU 
decline  acting  under  the  said  power  of  wMmhi^mai 
m^ng  her  to  send  oyer  a  new  power  of  atfeoniflty^iri 
the  form  previously  forwarded  to  her;  waA4axtbii 
intimating  that,  in  the  mean  time,  shoold*  ft  -kb 
necessary,  they  would  produce  the  said  wtfi-Tend 
codicils,  and  leave  it  to  be  dealt  with  at  tlw  dia- 
cretion  of  this  Court,  until  such  power  of  attomeyt 
without  the  said  objectionable  clauses,  was.iedeitvd 
by  them  i^-^kat,  shortly  after,  the  proceedinga^  keM* 
inbefore  mentioned,  to  obtain  a  representation  to  tfa 
said  deceased,  having  come  to  the  knowledge  of  ibe 
said  Trower  and  Smedley,  they  did  intervene  and 
act  in  the  said  proceedings,  as  stated  on  behalf  of  ike 
party  cited ;  fully  expecting  the  receipt  of  a*  satis* 
factory  power  of  attorney  in  the  course,  and  during 
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die  pending,  thereof;  but  that  having  repettedly      jaiML 
adUmied  letters  to  the  said  executrix,  requesting      j^jff 
tht'  transmission  of  the  said  power  of  attorney,  which 
pwdhiced  no  reply;   and   having  been  repeatedly 
and  eolemnly.  assured,  by  the  said  Robert  Albion     Bummw 
Gox,  that  he  could  prove  the  said  will  and  codicils        Cox. 
to  1^  a  forgery,  and  that  he  should  oppose  the  sam^ 
in  every  way ;  and  having  no  funds  in  hand  to  de- 
fray the  expences  of  the  suit ;  they  did  authorize  a 
proctor  to  declare,  that  they  proceeded  no  further, 
as  aforesaid:  that  the  said  Trower  and  Smedley, 
however,  have  since  received  a  satisfactory  power  of 
attorney,  as  well  as  divers  letters  from  the  said  ex* 
eoutrix,  expressive  of  her  anxious  wishes  that  they 
should  proceed  in  proof  of  the  will  of  September, 
1617,  in  her  behalf;  in  consequence  whereof  they  us^ 
stnicted  n  proctor  to  procure  the  decree  or  citatioa 
iikliiit  cttdse  to  issue  i^^hatf  subsequent  to  the  re^ 
^makfii  :tfas  said  decree,  they  have  received  a  further 
bttwAwm- their  said  principal,  stating,  that  Elizabeth 
Rraiioisjfieorge  Newman,  to  whom  the  residue  of 
thb  deceased's  estate  waa  bequeathed  by  the  will  of 
Fcbmaiy,-  1704,  and  who  was  alleged,  and  sworn, 
byithe  said  Frances  Charlotte  Cox,  to  have  died  in 
tlie.eatd  deceased's  life-time,  is  now  living,  and  ia 
^ne  of  the  legatees  named  in  the  will  of  1817,  by 
the  sames  of  Francis  Newman  only  z-^lastly,  that  the 
^siioant  of  property  of  the  deceased  expected  to  be 
^lealised  under  a  grant  of  administration,  is  8000/. 
^though  the  goods  of  the  deceased,  in  order  to  the 
former  grant,  were  stated  and  sworn  not  tor  amount 
to  100//*     Under  th^ie  circumstances,  it  was  sub* 
tnitted,  that  the  Court  would  over-rule  the  protest, 
und  direct  an  absolute  appearance. 
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1822.  Judgment. 

Trinity  gir  JoHN  NiCHOLL. 

Frances  Charlotte  Cox  (heretofore  Newman)  the 
party  cited  in  this  cause,  is  the  natural  and  lawM 
daughter  of  Francis  Newman,  deceased;  and,  as 
such,  is  administratrix  of  the  deceased,  with -a  will 
annexed,  dated  in  February,  1794,  and  executed  in 
this  country.  The  deceased  afterwards  went  t0 
America,  where  he  died  in  March,  1818,  lefving 
there  a  wife,  or  rather  a  female  with  whom  he  bad 
cohabited  as  a  wife ;  and  a  numerous  family,  con- 
sisting of  four  sons  and  three  daughters. 

In  the  month  of  February,  1820,  a  citation  iBaoed 
under  seal  of  this  Court,  against  Mr.  Meddow- 
croft,  the  sole  surviving  execntor  of  the  will  of 
February,  1704,  at  the  instance  of  Frances  Cliar- 
lotte  Cox,  asserting  herself  to  be  interested  in  the 
lapsed  residue  of  the  deceased's  estate  given  by -that 
will  to  his  reputed  son,  vrhom  she  alleged  to  have 
died  in  the  testator's  life-time.  The  sole  object  of 
that  proceeding  was,  that  the  party  instituting  it 
might  obtain  letters  of  administration  of  the  de- 
ceased's effects,  with  the  will  of  1794  annexedf  in 
the  event  of  the  executor  declining  to  take  probate ; 
and  it  had  no  reference  whatever,  ostensibly  at  leasts 
in  ita  origin,  to  any  subsequent  will  of  the  deceased. 
In  the  course  of  that  proceeding,  however,  Messrs. 
Trower  and  Smedley,  (parties  in  the  present  suit) 
intervened,  as  attornies  for  Elizabeth  Hannah 
Friers,  otherwise  Newman,  asserting  her  to  be  the 
sole  executrix  of  a  subsequent  v>il\  of  the  deceeu^f 
dated  in  September,  1817,  and  praying  letters  of 
administration  with  this  subsequent  will  annexed, 
to  be  granted  to  them  in  her  behalf.     After  pro- 
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pdnnding  this  latter  will,  however,  and  giving  an       lOSS* 
allegation,  they  withdrew  from  the   suit  in  which       Tem^ 
they  had  so  intervened,  declaring  they  ^^  proceeded     \^\^^ 
mo  further  ;^^  upon  which,  letters  of  administration^*    ^^Si"* 
with  the  will  of  1794  annexed,  were  decreed  to     »M*Dt«t 
Mrs.  Cox  without  opposition,  in  common  form.  The        colu 
iqaestion  is,  whether  the  executrix  is  so  barred  -by 
her  attornies  having  withdrawn  from  the  former  pro- 
Meding  in  the  manner  which  I  have  described,  as 
MM  to  be  entitled  to  call  upon  Mrs.  Cox,  to  the 
^ect  of  the  present  decree. 

.    Now,  under  the  circumstances  stated  in  this  act 
to  petition,  on  the  one  side,  and  on  the  oth^r,  I  am 
nbt "disposed  to  hold,  that  the  party  proceeding  is 
to  blttred,  or  th&t  the  party  cited  fj  exonerated  from 
Utie*  obligation' of  an  absolute  appearance.     The  suit 
hi^,'  in  1820,  was  commenced  against  the  executor 
k/t  the  piior  will,  and  not  against  the  executrix  of 
tte"  alleged  subsequent  one;  nor  involved  any  call 
tfpdb  her  to  set  up  the  validity  of  that  instruments 
9t  \i  true,  indeed,  that  she  intervened  in  the  suit, 
-mid  propcfunded  that  instrument  for  herself,  by  her 
^ttomies ;  and  that  letters  of  administration,  with  the 
^nfe  will  annexed,  were  decreed  to  Mrs.  Cox,  only 
il{K>n  their  declining  to  proceed  to  proof,  in  solemn 
"^ftrm  of  law,  of  the  other.     But  it  must  be  remem-i> 
bered^  at  the  same  time,  that  there  has  still  been  no 
iBfeirtenc^,  either  for,  or  against,  the  validity  of  either 
iffitt;  and,  although,  in  ordinary  cases,  where  the 
pkrties,  being  present,  declare  they  proceed  no  fur- 
ther^ or  duly  authorize  a  practitioner  to  take  that 
«tep  for  them,  the  Court,  as  far  as  it  legally  can, 
will  hold  them  bound ;  yet,  it  would  be  unjust,  and 
inequitable,  not   to  make  great  allowance  in  this 
VOL.  I.  p 


■ 
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1822,  respect  for  a  case,  circumstanced  as  the  present  is, 
.  ^'*''y  for  a  variety  of  reasons.  For  here,  in  the  first  place, 
\,^v*<w  the  party  principal  is  abroad — ^is  resident  in  a  foreign, 
Tbowbr  and  distant,  country-— a  circunoustance,  which,  alonCj 
i^xBULBT  would  induce  the  Court  to  distinguish  this  from  an 
Q^  ordinary  case.  But,  secondly,  and  principally,  •  on 
what  grounds  did  Messrs.  Trower  and  Smedley  pro- 
ceed in  withdrawing  from  the  former  suit  ?  Was  it 
under  any  special  authority  to  that  effect,  commnni-» 
cated  to  them' (under  any  misapprehension  even)  by 
their  principal  ?  No  such  thing.  It  proceeded,  as 
they  allege  and  depose,  upon  quite  different  grounds. 
Ujjon  the  insufficiency  of  their  funds— upon  their 
unwillingness  to  act  under  tlieir  power  of  attorney 
(now  rectified  in  that  respect)  but  which,  it  seems, 
then  contained  some  obnoxious  clause&— ^and,  lastly, 
upon  the  **  repeated  and  solemn''  assurances  of  Mr. 
Cox,  the  husband  of  the  party  proceeding,  (some* 
what  too  hastily,  perhaps,  confided  in,  on  their 
parts),  that  **  he  could  prove  the  will  and  codicils'! 
of  which  their  principal  asserted  herself  the  execii^ 
trix,  **  to  be  a  forgery."  Now  the  attornies  declin- 
ing to  act,  or  being  deterred  from  proceeding,  under 
these  circumstances,  is.  fwt  so  binding,  in  my  judg* 
meut,  upon  their  principal,  as  at  all  to  exclude,  even 
her^  from  re-propounding  the  alleged  last  will' under 
the  process  now  taken  out. 

.  But  the  question,  in  substance  and  effect^  which 
the  Court  has  to  determine,  goes  a  great  deal  further, 
being,  not  whether  the  act  of  the  attornies  shall  be 
binding,  to  this  extent,  upon  their  principal,  merely^ 
but,  also,  whether  it  shall  be  binding,  and  to  a 
similar  extent,  upon  all  the  parties  interested  in  the 
bequests  of  this  will.     For,  unless  the  Court  should 
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determine  to  have  this  effect,  as  well  as  the  former,       laM. 
it  would  be  of  little  avail  to  relieve  Mrs.  Cox  from      '^Xenm 
the  obligation  of  appearing  to  this  decree.    But  that     v^-v^ 
it  has,  or  can  have,  the  effect  of  barring  the  other  par-     thower 
ties  entitled  ander  it  from  putting  in  suit  the  validity     SumDixt  • 
of  the  will — several  of  the  parties  so  entitled,  and,       cox, 
among  them,  the  substituted  universal  legatee,  being 
minors;    all  of  them  being  resident  abroad;    and 
Bone  of  them  havjng  been  cited,  in  the  course  of  the 
prior  proceeding,  either  in  form,  or  in  fact— -is,  I 
apprehend,  a  proposition  that  can  hardly  be,  sen* 
onsly,  contended  for.  The  asserted  will  of  1817,  has 
every  appearance  of  authenticity,  as  far  as  I  can 
judge  by  inspection  of  the  mere  copy  ;  it  is  certified 
by  the  register  of  Maryland;   it  was  proved,  re- 
cently after  the  death  of  tiie  deceased,  not  merely 
on  the  oath  of  the  executrix,  but  on  the  oaths  (which 
it  is  the  custom  to  require  there,  for  the  purpose  of 
tbe  probate)  of  the  subscribed  \vitnesses ;  there  are 
two  codicils  of  a  subsequent  date  to  that  of  the  will ; 
and  the  instrument  has  every  internal  evidence  of 
genuineness,  which  can  be  furnished  by  the  charao' 
ter  of  the  dispositions  contained  in  it.     Still,  how- 
ever, it  may  be  a  forgery,  as  Mr.  Cox  suggests.     I 
would  be  understood  only  to  mean  that  it  looks 
authentic,  primd  facie.    Now  that  the  Court  should 
set  aside  all  this ;  and  should  decree  this  whole  pro- 
perty  (taken,  originally,  as  under  100/. ;  but  which, 
it  seems,  may  eventually  be  8000/.  {a)  )  to  Mrs.  Cox, 

(«)  It  was  said,  in  explanation,  that  tbe  amount  of  the  effects 
was  dependant  upon  the  issue  of  a  suit  in  Chancery ;  and  that 
if  it  turned  out  to  be  greater  than  the  sum  idministered  to» 
it  waa  the  intention  of  the  administratrix  to  amend  the  ad- 
miaistration  in  that  respect,  as  directed  by  the  stamp  act. 

p2 
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ia22.  away  from  the  legatees^  merely  because  the  attamies 
^'"•/y  of  the  executrix^  mider  special  circumstances,  with- 
drew from  the  former  suit,  would  be  a  departure 


TftowBR     from  all  those  principles  upon  which  this  Court  is 
SiiitDLBY     i^  ^^^  habit  of  proceeding,  in  determining  these, 
^^        and  similar  cases. 

'  But,  superadded  to  this,  there  is  a  circumstance 
disclosed  in  the  act,  which  gives  double  weight  and 
effect  to  the  considerations  on  which  I  have  pre- 
viously insisted,  and  which  does  not  leave,  in  my 
mind,  a  shadow  of  doubt,  as  to  the  propriety  of 
flirecting  an  absolute  appearance.  The  residuary 
legatee  in  the  deceased's  will  of  February,  1794,  was 
a  reputed  son,  described  in  the  will  as  ^*  Elizabeth 
Francis  Greoi^e  Newman  ;'*  and  it  was  solely  upon 
her  allegation  of  his  death  in  the  testator^s  life-time, 
that  letters  of  administration  were  gpranted  to  Mrs. 
Cox  at  all ;  she  taking  no  benefit  whatever  mtidtf 
the  wiU,  but  in  that  event.  It  is  now  alleged,  how- 
ever, that  this  reputed  son,  not  only  survived  the 
deceased,  but  is  still  living ;  and  is  a  legatee  under 
the  will  about  to  be  propounded,  under  the  descrip- 
tion of  "  Francis  Newman"  only.  Why,  if  this 
Ife  so,  Mrs.  Cox's  administration  is  clearly  voidable ; 
and  she,  while  in  possession  of  it,  is  a  mere  trustee 
-  for  the  benefit  of  the  residuary  legatee  under  the 
former  will;  independant  of  any  consideration  of 
the  validity  of  the  alleged  latter  testament.  It  is 
true  that  the  fact  of  this  reputed  son  having  survived 
the  father,  rests  in  allegation  only ;  but  it  is  to  be 
remembered  that  so  also  does  that  other  fact,  of  his 
death  in  the  father's  life-time.  For  I  take  Mrs. 
Cox's  affidatit,  which  states  that  event  only  in 
general  terms,  and  without  any  specification  of  time 
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or  place,  as  proof  only  of  her  information,  and,  of 
course,  of  her  belief,  of  that  event,  and  not  as  proof, 
strictly  speaking,  of  that  event  itself. 

Upon  the  whole,  though  Mrs.  Cox  is  entitled  to 
be  reimbursed  for  any  expence  to  which  she  may 
have  been  put  in  taking  out  these  letters  of  admi- 
nistration; yet,  1  am  clearly  of  opinion,  that  the 
executrix,  and  the  parties  benefitted  under  the 
alleged  latter  will,  ar^  not  barred  by  any  thing  that 
has  hitherto  occurred,  from  putting  it  in  suit ;  and, 
eonseqnently,  I  over-rule  this  protest,  and  direct  an 
absolute  appearance. 
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Probate  ia 
common  form 
of  certain 
**  instmctions** 

The  party  deceased  in  this  cause  is  John  Moore,  «» «7^«»*y  ^ 

-         1.     ■  ,  1     A       .,  VT      1      ,    i.         the  last  win  of 

who  died  on  the  24th  April,  1812.     He  had  for-  tiiedeeeaMd, 
merly  been  in  service,  as  a  gentleman's  coachman ;  ^lai  affidi^ 
but  afterwards  took  a  wine  and  liquor  shop  at  the  bate^SSeJ^fa^ 
comer    of  Groodge    Street,  in   Tottenham   Court  2fer  anTtha 

ficMid,   Wher6  he  died.  execnton  pnt 

The  deceased,  while  in  service,  had  two  natural  will  in  solemn 
children,  by  different  mothers ;  the  one,  a  daughter,  Tbls  step*  held 
Betty  White,  of  whom  I  shall  have  occasion  to  SlkTJbyAe 
mpeok  presently ;  the  other,  a  son,  John  Moore,  who  J***  'j^'Jiffici- 
\iras  in  the  naval  service,  and  whose  death  has  oc-  «nt  ponnds— 
curred  subsequent  to  that  of  the  deceased  in  this  tions  pro- 
cause.     He  does  not  appear  to  have  cohabited  with  H^d"^  m^ 
cither  of  these  women.  SLiliSd^rn 

costs  from  tlM 
time  of  giving  in  their  alleg ation. 
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In  1803/ the  deceased  paid  his  addresses  to  a 
young  woman  named  Mary  Hewitt,  then  living  with 
her  parents,  in  Oxfordshire;  and  shortly  after  he 
came  to  London,  wrote  to  Hewitt  to  come  np,  as 
for  the  purpose  of  being  married  to  him.  With  this 
request  she  complied;  and  they  w^ere  supposed  to 
have  been  married,  accordingly.  Whether  a  mar- 
riage in  fact,  however,  and  still  more,  whether  a 
legal  marriage  was  had  between  the  parties,  is  ex«- 
tremely  doubtful ;  at  all  events,  no  legal  marriage 
can  be  proved ;  and  the  presumption  is  strongly,  that 
none  such  was  had.  But  from  that  period  to  the 
death  of  the  deceased,  they  cohabited  as  man  and 
wife ;  acknowledged  each  other  as  such ;  and  were 
universally  so  reputed.  The  issue  of  this  connexion 
were  three  children,  of  whom  two,  a  son  and  a 
daughter,  survived  the  deceased,  and,  indeed,  are 
still  living.  The  deceased  invariably  treated  them 
with  the  greatest  love  and  affection ;  and  constimtly 
acknowledged  them  as  his  lawful  issue. 

The  deceased,  who,  by  the  assistance  of  his  re- 
puted wife,  appears  to  have  been  successful  in  busi- 
ness, purchased,  in  the  year  1807,  a  house  in  Tot- 
tenham Court  Road,  held  on  lease  for  a  term  of 
which  more  than  ninety  years  were  then  unexpired ; 
and  which  is  stated  in  the  answers  to  be  let  for  165A 
per  annum.  In  1809,  he  purchased  a  piece  of 
ground  in  Alfred  Place,  on  a  similar  lease,  and 
built  a  house.  No.  30,  stated  also,  in  the  answers, 
to  be  let  for  63/.  per  annum.  In  1811,  he  purchased 
ground  in  Upper  Gower  Street,  upon  which  he  wa^ 
building  two  houses  at  the  time  of  his  death :  they 
have  since  been  completed,  and  are  proved  to  let,  as 
above,  at  195/.  12^.  per  annum.     It  is  in  evidence 
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from  the  witnesses  on  both  sides,  that  the  deceased 
made  frequent  declarations  of  the  manner  in  which 
he  meant  to  dispose  of  these  houses.  He  frequently 
declared  his  intention  to  give  the  hoase  in  Totten- 
ham Court  Road  to  his  widow ;  the  house  in  Alfred 
Place  to  his  daughter  Jane ;  and  the  houses  in  Upper 
Gower  Street,  to  his  son  Richard,  an  infant  of  two 
years  old  at  the  time  of  his  father's  decease; 

About  a  fortnight  before  the  deceased's  death,  he 
caught  a  violent  cold,  while  standing  about  in  the 
wet  to  purchase  timber  for  his  new  buildings.   This 
{Nxnluced  an  inflammatory  aflection  of  the  chest  and 
lungs,    technically  called  **  peripneumony,"   under 
which  the   deceased    was  evidently  labouring  for 
several  days  before  his  death ;  and  which  terminated 
his  life,  on  Friday,  the  24th  of  April.    No  appre* 
hension  whatever  of  the  result  appears  to  have  been 
eatertained  until  the  Monday  preceding,    when  a 
jrfiyaician.  Dr.  Outram,  was  called  in  for  the  first 
time ;  rather,  it  should  seem,  to  satisfy  some  doohta 
entertained  by  Mrs.  Moore  (or  Hewitt),  as  to  whe- 
ther the  deceased  were  getting  better,  than  from  any 
thing  in  the  nature  of  actual  alarm  that  he  was 
getting  rapidly  worse.    It  is  alleged  that  the  de-t 
f^eased,  on  that  day,  sent  for  a  professional  gentle* 
tnan,  to  make  his  will,  who  attended,  accordingly^ 
Vat  not  till  the  afternoon  of  the  following  day,  being 
Tuesday,  the  21st  of  April ;  when,  it  is  also  alleged 
-that,  be  took  from  the  deceased  instructions  for  his 
'WilL    The  purport  of  these  instructions  is  to  dispose 
of  the  leasehold  houses  in  the  manner  which  I  have 
already  stated,   in  stating  the  deceased's  declared 
intentions  with  respect  to  the  disposal  of  them.  They 
further  provide,  that  the  expence  of  finishing  the 
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1882.       houses  in  Gower  Street  shall  be  defrayed  fnaxk  the 
^^^^     deceased's  personalty  ;   the  residue  of  which  shall 
v^iv^      **  b^  ^or  the  nse  and  benefit  of  his  children  ;*'  and 
EvAns       they  appoint  the  deceased's  "  wife,  Mary  Moore** 
Rnioht      so  termed  in  the  instmctions),  his  brother,  Richard 
MmoM.      Moore,  and  a  friend,  Mr*  Joseph  Knight,  his  ex- 
ecutors.    From  these  instructions,  which  are  alleged 
to  have  been  signed  by  the  deceased  (who  also  in- 
serted the  date),  and  attested  by  the  solicitor,  a  will 
was  actually  drawn  up,  which  the  deceased,  how- 
ever, was  prevented  by  death  from  executing. 

Probate  of  the  instructions  so  taken,  as  containing 
the  last  will  of  the  deceased^  was  granted  in  com- 
mon form,  upon  a  special  affidavit  of  the  solicitor, 
and  of  Mr.  Hewitt  who  was  present  at  the  giving  of 
the  instructions,  to  the  subscription  and  date  being 
in  the  hand-writing  of  the  deceased ;  and  to  the  seve- 
ral circumstances  in  support  of  them,  of  which  the 
above  may  be  consideral  a  general  outline.  It  was 
granted  to  all  three  executors ;  and  the  deceased's 
property,  sworn  not  to  amount  in  value  to  10,000/., 
was  administered  under  that  probate,  for  eight  years. 
But  in  the  year  1820,  that  probate  is  called  in,  upon 
a  suggestion  that  the  deceased  was  incapable,  from 
delirium,  at  the  time  when  the  instructions,  as  pre- 
tended, were  taken,  of  which  it  was  had ;  and  the 
executors  are  then,  for  the  first  time,  put  on  proof 
of  the  will  in  solemn  form  of  law. 

This  is  the  history  of  the  case ;  and,  under  the 
circumstances  stated,  the  presumption  is  strongly 
in  favour  of  the  will.  The  burthen  of  proving  in- 
capacity rests  with  the  parties  setting  it  up  ;  especi- 
ally at  this  distance  of  time.  It  is  said,  indeed,  that 
tb^se  parties  had  no  interc$t  iu  the  question  of  the 
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deceased's  testacy,  or  intestacy,  until  their  discovery       JSM. 
(stated  to  have  been-  made  for  the  first  time,  it  does       j^S! 
not  appear  by  what  means,  in  the  year  1820)  of  the      w^/«^/. 
nature  of  his  connexion  with  Hewitt;  being  ignorant,       ^^^ 
till  then,  of  the  relation  in  which  they  stood  to  the      k»»ow 
deceased  of  his  legal  next  of  kin.     This  will  jus-      Moo^ 
liiy  them,  I  admit,  for  not  proceeding  sooner  ;  if  it 
shall  appear,  in  the  end,  that  they  have  sufficient 
grounds  for  proceeding  at   all.     It  is    a  circum- 
stance, however,  which  disposes  of  one  only  of  the 
numerous  difficulties  attending  the  case  set  up,  as  in 
(^position  to  the  will.     On  the  other  hand,  I  observe 
that  one  of  the  next  of  kin,  now  impunging  the 
instructions,  is  the  very  brother  who  took  probate 
of  them ;  and  swore,  consequently,  to  his  belief  of 
their  containing  the  deceased's  will.    I  must  pre-^ 
same  therefore  that  this  brother  had  no  intimation, 
at  that  timef  that  the  deceased  was  incapable  when 
the  instructions  were  taken.     Yet  he  says,  in  his  an* 
swers,  that  *^  he  saw  the  deceased  two  or  three  times 
ev^y  day,  from  the  thne  of  his  being  taken  ill,  till 
his  death."     It  is  also  in  evidence,  that  he  had  a 
daughter  resident  with  the   deceased  through  the 
whole  period  of  his  illness;  a  daughter,  too,  now 
deposing  to  the  deceased's  incapacity^  pretty  un- 
reservedly.     Under  these  circumstances,   had   the 
fact  been  such,  how  is  this  brother's  ignorance  of  it 
at  that  time,  which  I  must  presume,  to  be,  even  pro^ 
babljff  accounted  for  ? 

It  should  seem,  indeed,  as  if  the  next  of  kin  were 
fully  apprized  of  these  difficulties ;  for  the  suit  has 
been  conducted,  on  th^ir  part,  with  extraordinary 
activity.  No  pains  have  been  spared  to  procure 
eiridence  against  the  will ;  every  legal  means,  at  least. 
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IMS.       has  been  resorted  to^  to  exclude  such  as  might  tend 
f^^      to  support  it.     The  medical  gentlemen  who  attended 
Si^v^/      the  deceased  are  twice  had  to  the  solicitor's  chamb^i^ 
Stahs       gn j  interrogated  as  to  their  opinion  of  his  capacity ; 
KaioRT      and  this  eight  years  after  his  death.     Dr.  Outram  is 
Moou.      apprized  by  one  of  the  relatives,  whom  he  was  profes- 
sionally attending,  a  twelvemonth  before  his  examina^ 
tiofiy  what  was  contemplated,  in  consequence  of  their 
discoverinor  that  the  deceased  was  not  married  to 
Hewitt — ^namely,  '<  the  setting  aside  the  deceased's 
will,  which,  they  said,   had  been  made  while  the 
deceased  was  delirious."     This  sort  of,  all  but,  tam« 
pering  with  witnesses,  frequently  communicates  a 
bias ;  and  renders  the  Court  a  little  jealous  as  to 
mere  matters  of  opinion,  deposed  to  from  recollection, 
especially  after  a  long  interval,  by  witnesses,  how- 
ever respectable,  upon  whom  it  has  been  practised. 
Again,  if  the  witness  Smith  is  to  be  believed,  ap- 
plications were  made  in  another  quarter,  of  a  still 
less  warrantable  description.     He  deposes  to  having 
been   present  with  Edward  "Manwaring,    when  a 
Mr.  Barker,  the  solicitor  for  the  next  of  kin,  '^  was 
extremely  urgent  with  him,  the  said  Edward  Man- 
waring,  to  call  upon  him,  and  told  him,  in  depo^ 
nent's  presence  and  hearing,  that  he  was  sorry  the 
other  party  had  got  him  ^rsb^-^hat  Mr.  Roberts 
could  not  find  out  his  direction — that  if  they  could 
have  got  him  first,  they  would  have  managed  to 
keep  him  out  of  the  way  at  all  events,  and  so  to  have 
weakened  their  opponent's  case.     Mr.  Barker  then 
asked  Manwaring  if  the  signature  to  the  will  was 
of  the  deceased's   hand-writing ;    to   which  Man* 
waring  replied  that  it  was;  and  that  no  power  on 
earth  should  induce  him  to  say  otherwise.    And  hl» 
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raid  fnrthery'thait  Roberts  knew  i^  as  well  as  he^  iMt 

Manwaring*,  did.     Subsequent  to  this,  several  letters  ^^^ 

came  from  Mr.  Barker  to  induce  Manwarifig  to  go  >^v^/ 

to  him  ;*  and  Man  waring  begged  that  he  might  be  Bvam 

refused,  if  Mr.  Barker  should  call :  and  he  requested  Knicbt 

Slid 

of  the  deponent  to  go  to  Mr.  Barker,  and  tell  him,  Moobs. 
that  he,  Manwaring,  would  not  come  to  him."  In 
justice  to  the  professional  gentleman  employed  for 
the  next  of  kin,  the  Court  abstains  from  giving  fail 
credence  to  this  account ;  as  the  matter  of  the  charge 
coming  out  upon  interrogatories  to  Smith,  a  witness, 
npon  the  allegation  given  in  support  of  the  charac- 
ter of  Manwaring,  no  opportunity  has  been  afforded 
him  of  explaining  or  denying  it.  Lastly,  four  of 
the  seven  witnesses  produced  to  the  testator's  in- 
capacity are  on  the  very  verge  of  incompetency, 
as  being  the  children  of  parties  entitled  in  distribu- 
tion ;  and,  consequently,  as  having  a  derivative  in- 
terest in  setting  aside  the  will.  As  to  the  conclusion 
of  evidence  tendered  by  the  other  party,  witness  the 
double  attack  on  Manwaring  (a),  op  his  general 
character  and  his  particular  evidence ;  arising  too 
out  of  transactions  very  remote  in'  point  of  date, 
and  quite  unconnected  with  the  subject  of  the  suit. 
Witness,  too,  the  objection  to  the  competency  of 
Hannah  Roberts  (6),  on  the  score  of  an  interest  in 

(a)  Vide  page  138,  ante. 

(b)  Hannah  Roberts,  wife  of  John  Roberts,  was  prodaced 
and  examined  on  the  part  of  the  executors.  Subsequent  to  her 
evidence  being  taken,  an  allegation  was  given  for  the  next  of  kin, 
pleading,  *'  that  the  paper-writing  propounded,  purported  to 
contain  amongst  other  things  a  bequest  in  the  following  words:— 
*'  I  give  unto  my  dear  wife,  Mary  Moore,  my  house.  No.  10, 
Tottenham  Court  Road,  in  the  county  Df  Middlesex,  for  the  fe? 
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lass.  the  eyent  of  the  suit,  acquired  long  subsequent  to 
^^^  the  death  of  the  testator ;  so  that  her  evidence  in 
\^v^  favour  of  the  will,  now  (in  a  manner)  rejected  by 
£tahb  the  Court,  would  have  been  unexceptionable,  had 
&«iaHT  the  question  of  its  validity  been  gone  into,  recenti 
facto.  Witness,  again,  the  objections  urged  to  the 
affidavit  of  Mr.  Moore,  the  solicitor  who  prepared 
the  will,  being  introduced  into  the  cause  (a).  All 
which  I  would  be  understood  to  signify  by  these 
observations,  is,  that  if  parties  choose  to  contest 


of  the  term  therein:— lAoi  ifter  the  death  of  the  d^ 
ceased  (to  wit)  in  Augiuit,  1818,  Marj  Moore  (or  Hewitt,  ao 
calling  herself)  by  Yirtne  of  a  certain  indentore,  or  deed  of  gift, 
assigned  or  set  oyer  the  said  house  and  premises.  No.  219»  Tot- 
tenham Court  Ready  for  the  remainder  of  the  term  then  to  come 
and  onexpired  therein,  and  all  her  right,  title*  and  interest 
therein,  aiiier  and  h^  mriue  of  the  iaid  bequetif  to  certain  pei^ 
sons,  in  tmst  for  her  nse  and  benefit,  daring  the  term  of  her 
natoral  life ;  and  from  and  after  her  decease  for  the  nse  and 
benefit  of  her  children,  as  therein  mentioned :  and  from  and 
after  the  respective  deaths  of  her  children,  then  to  and  for  the 
abaolnte  use  and  benefit  of  Hannah  Roberts  (formerly  Hewitt, 
she  being  Mrs.  Moore*s  (or  Hewitt*s)  sister)  or  her  assigns." 
Consequently  that  she,  the  said  Hannah  Roberts,  had,  at  the 
time  of  her  examination,  a  contingent  interest  in  the  said  house 
and  premises ;  by  reason  of  which  she  was  an  incompetent  wit- 
ness, as  having  an  interest  in  the  event  of  the  cause. 

This  allegation  was  admitted,  without  opposition  on  the  paK 
of  the  executors.  Upon  the  evidence,  however,  there  was  no 
proof  whatever  that  the  witness  had  any  knowledge  of  the  deed 
pleaded  against  her,  at  the  time  of  her  examination;  on  the  con- 
trary, there  was  every  reason  to  believe  that  she  was  then  whoDy 
ignorant  of  it  But  the  proofs  of  this  last  not  being  quite  satis* 
factory,  and  the  counsel  for  the  executors  not  pressing  for  ita 
reception,  the  evidence  of  Ilaunah  Roberts,  under  the  circauH 
stances,  was  taken  as  rejected. 

(a)  Vide  note  (a),  page  251,  post 
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wills,  under  such  circumstances,  and  by  such  means, 
they  must  be  content  to  do  it  at  their  own  peril- 
Such  then  is  the  general  character  of  this  pro* 
ceeding ;  and  the  question  for  the  Court's  determi- 
nation is,  whether  these  pretended  instructions  were 
fraudulently  obtained  from  the  deceased  while  in  a 
state  of  delirium  and  incapacity.  I  apprehend  there 
is  no  medium :  it  is  not  resolvable  into  a  case  of  erro- 
neous impressions,  as  to  the  state  of  the  deceased, 
on  the  part  of  those  privy  to,  and  connected  with  the 
transaction.  The  adverse  case,  indeed,  set  up  is, 
that  the  transaction,  throughout,  was  bottomed  in 
fraud,  and  has  been  sustained  by  perjury*  It  even 
f^pears  that  suggestions  have  been  thrown  out  of 
forgery f  as  if  the.  date  and  signature  to  the  will  were 
not 9  as  alleged,  of  the  hand- writing  of  the  deceased. 
This  was  suggested  to  Manwaring,  as  appears  by 
the  answers  of  Smith  to  the  3d  interrogatory,  in 
part  recited  above ;  and  is  also  suggested  in  the  an- 
ntfers  of  the  parties  to  the  allegation  propounding 
the  will.  And  the  witness,  Hewitt,  deposes  to  having 
been  shewn  a  letter  from  a  nephew  of  the  deceased 
to  Mrs.  Browne  (formerly  Moore,  or  Hewitt),  in 
which  he  asserted  '^  that  the  deceased's  pretended 
will  was  a  forgery ;  that  she,  Browne,  and  Hewitt, 
had  perjured  themselves ;  and  that  if  they  knew  no 
better,  he  would  teach  them." 

The  circumstances  of  this  case  hardly  require, 
perhaps,  a  preliminary  statement^^that  where  mental 
aberration  is  proved  to  have  shewn  itself  in  the 
alleged  testator,  the  degree  of  evidence  necessary 
to  substantiate  any  testamentary  act  depends  greatly 
on  the  character  of  the  act  itself.  If  it  purports  to 
give  effect  only  to  probable  intentions,  its  validity 
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may  be  established  by  comparatively  slight  evideiiGe. 
But.  evidence,  very  different  in  kind,  and  mach 
weightier  in  degree,  is  requisite  to  the  support  of 
BvAMi  ah  act,  which  purports  to  contain  dispositions  cofr« 
KmcHT  trary  to  the  testator's  probable  intentions,  or  sa« 
vouring,  in  any  degree,  of  folly  or  phrensy. 

What  then  are  the  features,  and  what  is  the  charac- 
ter, of  the  testamentary  act,  set  up  in  the  present  case? 
It  is  precisely  such  a  disposition  as  natural  affection 
would  dictate.  The  testator  bequeaths  by  it  his  whde 
property,  in  equitable  proportions,  to  his  wife  and 
children.  If,  in  truth,  the  mother  of  these  childten 
were  not  his  lawful  wife,  this  rather  increases,  than 
repels,  the  presumption  in  favour  of  the  act  In  ad- 
dition to  natural^  affection,  it  rendered  some  meaaora 
of  the  sort  absolutely  incumbent  on  the  deceased,  in 
point  of  moral  duty;  as  his  intestacy  in  that  case 
would  have  left  this  mother  and  her  children  wholly 
destitute,  and  unprovided  for.  But  the  conformity 
of  these  bequests  with  the  deceased>s  probable  in- 
tentions does  not  rest  upon  their  accordancy  with 
natural  affection,  and  moral  duty,  merely;  they  are 
conformable  with  the  deceased's  constant  and  re* 
peated  declarations,  spoken  to  by  both  sets  of  wit- 
nesses, as  to  the  disposition  of  the  major  part  of  his 
property,  that  consisting  of  the  leasehold  houses. 
There  is  no  evidence,  indeed,  of  any  precise  de« 
clarations  of  the  deceased  as  to  his  intentions  with 
respect  to  the  residue ;  but  to  whom  was  it  probable 
that  tliis  should  be  bequeathed  but  to  his  children  ? 

Now  the  presumptions  in  favour  of  a  will  of  this 
description  are  strong,  and  it  is  capable  of  being 
supported,  according  to  what  I  have  already  gb« 
served,  ou  comparatively  slight  evidence.    What  the 
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evidence  tendered  in  support  of  this  instrument  ac-       i8«. 
tually  is,  shall  be  considered  presently.     I  shall  first,       ^Vwitfy 
however,  proceed  to  state  and  examine  the  proofs      v^v^ 
adduced  of  the  testator's  alleged  general  incapacity,       Etahs 
at  and  about  the  time  when  the  instructions  were      Kmiort 
taken.  Moo» 

Experience  in  this  Court  teaches  us,  that  evidence 
upon  questions  of  capacity  is  almost  always  contra- 
dictory. The  obvious  g^rounds  of  conflicting  evi- 
dence upon  these  questions  are,  that  evidence  of 
capacity  is,  commonly,  evidence  of  opinion  merely ; 
that  of  the  witnesses,  no  two,  possibly,  have  seen 
the  party  whose  state  is  deposed  to^  at  precisely  the 
game  time,  and  under  precisely  the  same  circum- 
stances; and  that  each  again  of  the  several  witnesses, 
however  numerous,  measures,  possibly,  testamentary 
capacity  by  his  own  particular  standard.  These 
sources  of  discrepancy,  and  many  more  might  be 
enumerated,  are  common  to  all  cases  of  this  de- 
scription. In  the  present  case,  however,  there  is  an 
additional  source,  namely,  the  remoteness  of  the 
transaction  to  which  the  witnesses  are  called  to  de- 
pose—-a  circumstance  sufficient,  in  itself,  to  account 
for  a  no  inconsiderable  degp'ee  of  contrariety  of 
evidence,  even  where  the  witnesses  have  to  speak 
to  facts  merely,  and  not  to  opinions  formed,  and  in- 
ferences built,  upon  facts,  of  which  most  of  the  evi- 
dence conmionly  furnished  on  questions  of  capacity, 
as  already  observed,  is  made  up.  If  the  Court  there- 
fore, on  questions  of  capacity,  generally,  is  accus- 
tomed to  rely  but  little  on  such  evidence,  so  far  as 
it  is  that  of  mere  opinion  ;  but  to  form  its  own  judg- 
ment from  the  facts,  and  the  conduct  of  the  parties 
at  the  time  ;  it  becomes  it  to  do  so,  more  peculiarlyt 
in  the  present  instance;  where  much  of  the  evidence 
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i82SL  not  merely  consists  of  opinionst  but  of  opinions,  de- 
^^pl*^  livered  long  subsequently  to  the  transactions  which 
\^^^^  they  profess  to  have  suggested  them — upon  loose 
E;v4iit  recollections^  too,  and,  in  some  instances,  after  re- 
KiuGirr  peated  discussions  of  the  subject-matter  with  inte- 
HooBB.      rested  parties. 

The  witnesses  examined  in  support  of  the  de- 
ceased's incapacity  on  the  day  wheu  the  instructions 
were  taken  are  three  nieces,  and  a  nephew  of  the  de- 
ceased— Betty  White,  his  natural  daughter — and 
Doctors  Outram  and  Pearson.  Of  these,  the  deposi- 
tion of  White,  the  fifth  witness,  must  be  taken  with 
some  abatement  of  the  credit  which  might  otherwise 
be  due  to  it ;  she  having  died  before  she  had  been 
repeated^  or  examined  upon  the  interrogatories  of 
tlie  adverse  parties  (^z). 

(a)  Betty  White,  the  deceaaed's  natural  danghter,  was  pro- 
doced  and  examined,  in  chief,  on  the  allegation  given  in  behalf 
of  the  next  of  kin.  The  examiner  reduced  her  depodtion  into 
iirritiDg,  and  afterwards  read  the  same  orer  to  her,  and  ahe  de- 
clared the  same  to  be  tme ;  bui  did  not  sign  it  The  examiner, 
being  unable  to  proceed  at  that  time,  desired  her  to  attend  on  a 
subsequent  day.  Previous  to  this,  however,  the  witness  was 
seised  with  a  sudden  and  violent  illness,  which  occasioned  her 
death  in  two  or  tSireo  dajs,  before  her  deposition  was  signed, 
and  before  she  had  been  repeated,  or  examined  on  the  interro- 
gatories of  the  adverse  party.  These  facts  were  pleaded  in  an 
allegation  offered  for  the  purpose  of  inducing  the  Court  to  re- 
ceive her  deposition  so,  in  part,  taken ;  and  being  proved  by  the 
depositions  of  five  witnesses  (one  of  whom  was  the  examiner)  it 
was  received  accordingly,  with  some  deductions,  however,  from 
the  credit  due  to  it,  as  stated  in  the  text,  proceeding  on  the  snp- 
positiou  that  the  cross-examination  might  have  discredited  the 
witness.  Sec  Ilill  v.  Bulkeley,  1  Phillimorc,  280.  The  deposition 
of  the  witness  in  that  case  was  one  step  nearer  completion,  as 
being  nctiially  signed ;  the  single  material  point  in  which  it  dif- 
fered from  the  dopotiiion  of  While,  in  the  present  case. 
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Now  of  these  nieces  and  the  nephew,  and  White, 
the  natural  daughter,  it  is  extremely  difficult  to  re- 
concile the  evidence,  even  taking  into  the  account 
all  the  grounds  of  discrepancy  which  I  have  just 
stated.     Some  of  them  say  that  the  deceased  was  so 
violent  as  to  be  obliged  to  be  held ;  others  represent 
him  as  tranquil  and  quiescent,  which  last  is  the  cha- 
racter ascribed    to   his  disorder  by  Dr.  Pearson. 
Some  fix  the  commencement  of  his  delirium  on  the 
Monday  or  earlier ;  one,  indeed,  as  early  as  a  fort- 
night before  his  death ;  others  observed  no  symptoms 
of  wandering  till  the  Tuesday,  and  then  only  slight 
ones.     All  agree,  however,  that  the  deceased's  de- 
lirimoi  was  not  continuous  but  intermittent ;  that  he 
was  not,  at  once,  plunged  into  a  state  of  derange- 
ment from  which  he  never  recovered,  but  that  this 
was  slight  at  first,  and  grew  worse  latterly,  pari 
passu  with  the  disorder  that  produced  it.     And  this, 
I  apprehend,  is  the    natural   course  of   the  thing 
wbere  delirium  is  not  the  primary  disorder — where 
th|^  seat  of  that  is  the  chest  or  stomach,  and  the 
head  is  only  affected  collaterally. 

In  estimating,  however,  the  general  result  of  this 
evidence,  the  utmost  length  which  the  Court  could 
go  would  be  to  hold,  that  some  degree  of  wandering 
liad  began,  occasionally,  to  shew  itself  in  the  de- 
ceased, as  early  as  the  night  of  the  30th,  or  the 
morning  of  the  21st.  But  this  evidence,  even  as 
fortified  by  that  of  Dr.  Outram  and  Dr.  Pearson,  by 
no  means  excludes  proof  of  capacity  ;  or  renders  it, 
in  the  slightest  degree,  improbable,  that  the  deceased 
should  have  been  in  the  perfect  possession  of  his  in- 
tellects, for  a  sufficient  interval  to  perform  the  testa- 
mentary act  now  under  discussion.  Dr.  Outram  only 
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speaks  to  **  restlessness  and  excitement'*  on  tbe  2l8t9 
and  an  ''  evident  aberration  of  mind  :*'  he  expressljr 
deposes  that  the  deceased!  was  not  in  a  state  of  total 
derangement  ;*'  and  that,  in  spite  of  **  a  marked  con- 
fusion of  intellect/*  he  conld  answer  queistions  put 
him,  sensibly  and  rationally.  Is  there  atiy  thing  it 
all  this^  I  may  ask^  which  negatives  the  probability 
that  the  deceased  might  not  merely  answer  questions 
sensibly  and  rationally,  but  possess  full  testamentaijr 
capacity  for  the  period  which  this  transaction  would 
occupy  ?  The  leng^  of  time  during  which  tk  ps- 
tient  in  this  state  continues  rational,  when  roused 
from  torpor  or  delirium,  commonly  depends  on  the 
degree  of  excitement,  and  the  degree  of  interest,  by 
which  he  is  roused :  and  the  same  patient  who  ufh 
stantly  relapses,  after  answering,  rationally^  *  this 
Gommon-place  queries  of  a  servant  or  nlliedical  At- 
tendant, into  wandering  or  delusion,  may  be  stimu- 
lated, by  any  matter  of  great  interest,  into  the  active 
exertion,  of  a  much  greater  portion  of  intellect,  i(St 
a  much  greater  length  of  time. 

Upon  the  evidence  of  these  witnesses  I  shall  only 
further  observe,  that  there  are  certain  admitted  facts 
in  the  case  which  are  hardly  consistent,  with  ^haA 
must  have  been  the  opinion  of    those  about  faim 
at  the  timet  if  the  deceased's  state  and  condition 
on   the  20th   and    2lst  had   really  been    audi  hs 
thej/t  noWf  describe   it.     Dr.  Outram  is  not  called  ^ 
in    till  tbe   20th;    and    then,    as    it    should    se^tii,^ 
from    no  great  alarm   entertained   on  their  partiu-i 
The  witness,  John  Roberts,  deposes,  **  that  the  6i 
ceased  was  ill  about  a  fortnight  before  his  death, 
he  the  deponent  best  recollects  :  he  was  for  sondes 
time  attended  by  Mr.  Thomas,  a  surgeon,  whd  8ai<9 
he  was  getting  better  i .  but  the  said  Mary  Hewitt^ 
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ivho  lived  with  the  deceased  as  his  wife,  thinking 
Mr.  Thomas  not  altogether  right  about  it,  sent  the 
d^onent  to  make  some  inquiries^  &c. ;"  which,  in 
short,  terminated  in  the  introduction  of  Dr;  Outram. 
The  deponent  "  was  not  present  when  Dr.  Outraui 
saw  tlie  deceased :  he  was  then  in  a  small  parlour 
behind  the  bar."     Hewitt  deposes  to  having  gone, 
on  tihie  morning  of  that  day,  to  Camden  Town,  "  to 
take  a  lodging  for  the  deceased  to  be  removed  to ; 
but  when  he  returned,  after  engaging  a  room.  Dr. 
Ontram,  whose  first  visit  had  been  paid  in  this  in- 
terval, said,  that  he  could  not  be  removed  before 
Fridatf,  when  he  would  determine  about  it/'    It  is 
not  till  Thursday  night,  1  observe,  that  Dr.  Pearson 
is  called  in  to  consultation ;  and  this,  and  the  merely 
postponing  the  deceased's  removal,  satisfies  my  mind 
that  Dn  Outram  did  not,  at  the  time,  think  him  iii 
that  imminent  danger  on  the  20th,  which  he  now 
conceives  himself  to  have  thought  him  in,  at  his  first 
Tiait.     Dr.  Outram,  expressly  deposes,   that  "  the 
jpersons  about  the  deceased  had  very  erroneous  no- 
tioos  upon  the  subject,  having  no  adequate  idea,  if 
mnj  apprehension  at  all,  of  the  danger  he  was  in." 
7iuii  could  hardly  have  been,  had  the  deceased's 
MfffiftB,  .^t  that  time,  been  such  as  the  witnesses  upon 
ti&^.]«^rt  of  the  next  of  kin  would  now  represent  it. 
Xir.  Jpearson  did  not  see  the  deceased  till  the  evening 
of  .the  28d,  when  he  was  in  extremis^  having  actu- 
ally died  on  the  24th.     His  evidence  proves  no  fact ; 
^d  bis  state  and  condition  on  the  evening  of  the 
9^»  the  day  preceding  his  decease,  furnishes,  to  my 
apprehension,  very  imperfect  grounds  for  an  opinion 
evfifn,  of  what  it  was,  especially  in  point  of  mental 
capacity,  in  the  afternoon  of  the  21st. 
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To  the  eTidence  of  these  witnesses^  witb  the  e%- 
ceptioQ  of  Doctors  Pearson  and  OutTam,  as  to.  tke 
deceased's  capacity,  so  far  a^  it  goea  to  mera-^pi- 
mon^  the  Court  is  disposed,  for  reasons  already  fltaied, 
to  pay  but  little  respect.  But  the  mere  optnioiM'Of 
profesMonal  men  of  eminence,  can,  by  no  meana,  be 
passed  over  with  similar  inattention. 

Now  Dr.  Outram  certainly  deposes,  that  *^  when 
he  saw  the  deceased  on  the  21st  day  of  April,  the 
deceased  was  not 9  in  his,  the  deponent's,  opiDion^m 
a  state  of  sound  mind,  memory,  and  understanding, 
or  capable  of  doing  any  act  requiring  the  exercise 
of  thought,  judgment,  and  reflection."  Thelengtli 
of  Dr.  Outram's  visit  on  that  day,  I  shouki  4>fasmve, 
did  not  exceed  *^  a  quarter  of  an  hour,  or  twenfj 
minutes ;"  and  whether  his  incapacity  darings  and 
throt^h,  the  whole  day,  is  a  matter  of  fair  inferenoe 
from  his  incapacity,  admittii^  him,  £or  ^wegtaaa^eiit^ 
sake,  to  have  been  incapable,  during  that  SMiall  por* 
tion  of  it,  may,  under  the  circumstances,  be  jvtly 
doubted.  Dr. Outram 's opinion,  however,  is^  ioidmc 
extent f  timt  of  Dr.  Pearson,  who  says,  ''  tbti-  be 
cannot  depose  to  the  state  of  the  deceased,  en  the 
2 1st  day  of  April  aforesaid ;  for  the  depcfni^t  did 
not  see  him  at  all  on  that  day.  But  the  -  d^oneil 
saith,  that  the  deceased's  complaint  did  not  appear 
to  be  of  that  acute  peripneumonic  nature^'  #hicb 
sometimes  attacks  persons  in  good  health  saddenlfs 
but  it  appeared  to  be  of  that  kind  which  had^^been 
preceded  by  inflammation  :  and  it  would  be  oui'  of 
the  ordinary  course  of  that  complaint,  and  so  mncb 
so  as  to  make  it  extremely  improbable,  that  Uie  de- 
ceased Khould  have  been  free  from  wandering  end 
mental  affection  on  a  day  so  shortly  before  the  de- 
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poneat  saw  him,  as  the  21st  day  of  that  months  the 

deponent  having  seen  him  on  the  23d.     The  depo* 

nent  considers  it  to  be  highly  improbable  that  the 

deceased  should  have  been  of  sound  mind  on  the 

2ist  day  of  April  aforesaid.*^     To  the  <^inicms  of 

these  gentlemen,  had  tliey  been  examined  recenti 

JactOj  the  Court  must  have  deferred  very  consider- 

ably«  though  opinions  merely ;  but  it  is  by  no  means 

disposed  to  place  the  same  confidence  in  them,  de- 

bv^ed  eight   years  subsequent  to  the  facts  upon 

which  they  are  founded.     Dr.  Outram,  indeed,  speaks 

from  ^  mtmorandcC*  opposite  the  deceased's  name  in 

Ua  f'  hook;^*  but  he  does  not  tell  us  how  these  memo^ 

ranJa  were  made,--<-whether  the  symptoms  of  each 

day  were  noted  upon  that  day,  or  whether  the  whole 

was  put  down,  together,  as  it  might  have  been,  after 

the  deceased's  death,  in  support,  possiUy,  of  his 

hypothesis  (with  which  the  Court  does  not  presnme 

ta  interfere),  relative  to  the  nature  of  his  palieot's 

diaarder^  which  the  result  confirmed. 

.  I  am  oi  opinion,  therefore^  that  the  whole  of  this 
^ffideaoe,  I  mean  the  evidence  of  these  nieces  and 
tbo  nephew  taken  in  conjunction  with  that  of  Doc« 
tots  Pearson  and  Outram,  not  only  does  not  exclude 
IfMTOof  p£  testamentary  capacity  when  these  instnic- 
Miosis  ]Brere  taken ;  but  that  it  does  not  even  oppose 
anything  in  the  shape  of  antecedent  incredibility  to 
th^  evidence  of  such  capacity  at  that  time,  which 
nwy  be  famished  by  the  other  party. 

«.  What  then,  on  the  other  band,  are  the  direct  proofs 

Q^'OfjlPaci/y  in  the  deceased,  when  these  instroctioos 

Wiire  ftfjc^fi ;,'  and  what  are  the  inferences  in  support 

oCifehwe  proofs,   faifly  deducible  from  the  facts  of 

th0  cause,  and  the  conduct  of  the  parties  at  the  time  ? 
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1829.  In  the  first  place,  then,  it  is  admitted,  that  the  per* 

^^fy     Ron  sent  for  to  make  the  deceased's  will  (whether  at 
\^s/^     the  sQggestion  of  Dr.  Outram  or  not,  is  not  very  ma^ 
£¥Aii0       terial)  was  Mr.  Moore,  a  solicitor  well  acquainted 
KiiHiBT      with  the  deceased,  and  long  employed  by  him  in  that 
Maofttf.     capacity.    It  is  admitted,  too,  that  his  services  were 
invoked  as  for  that  express  purpose ;  and  withonty 
as  it  appears,  any  shadow  of  clandestinity.    How 
utterly  inconsistent  is  this  with  the  caje  now  set  up 
against  these  parties.  Was  this  the  probable  conduct 
0f  parties  meditating  fraudulently  to  obtain  a  pre- 
tended will  from  an  incapable  testator?     Hewitt  ot 
some  other  of  those  privy  to  the  fraud  would,  in 
that  case,  have  been  the  drawer  of  the  will :  and 
this  gentleman,  of  whose  character  I  shall  presently 
speak,  was  the  last  person  to  be  ient  for  upon  aoch 
an  occasion. 

Uoyd,  an  old  and  very  intimate,  friend  of  the  de- 
ceased, deposes,  that  ^^  having  called  to  see  the  de- 
ceased in  the  afternoon  of  the  Tuesday  next  imme* 
diately  preceding  the  day  of  his  decease,  he  was 
desired  to  walk  up  stairs,  which  he  did,  into  a  small 
bed-chamber,  where  he  believes  the  said  deceased 
usually  slept — that  to  the  best  of  his  present  recol* 
lection  there  were  two  women  in  the  room,  one  of 
whom  was  Mrs.  Cutmore."     He  says,  that  **  he  in* 
quired  of  the  said  deceased  how  he  was,  who,  he 
thinks^  replied  *  not  xvorse.^     That  soon  after.  Mrs* 
Moore  came   up;  and  the  deponent,    whispering,, 
asked  her,  if  Mr.  Moore  had  made  liis  will  ?     T 
which  she  replied  no ;  and  then  added,  *  but  he  i 
going  to  make  it  to  day/     Shortly  after  which  ah 
requested   the  deponent  to  assist  the  deceased  intc 
the  next  room,  whereupon  the  deceased  and  the  d 
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|K>Dent  proceeded  up  a  hw  stairs,  the  deponent  pat^       1839. 
ting  his  hand  under  one  of  the  deceased^B  arms  in      ^p'^^ 
going  up  stairs.     Not  long  after,  Mrs.  Moore  joined      v^vV 
them,  and  Mr.  Richard  Hewitt  came  in.     In  a  short      ^v^v* 
time  afterwards,  a  gentleman,  at  that  time  nnknown      Kmoaif 
to  the  deponent,  but  whom  he  understood  before  he 
left  the  house  to  be  a  Mr.  James  Moore  (the  solicitor), 
came  into  the  room.     After  inquiring  of  the  de* 
ceased  how  his  health  was,  he  said  ^  yon  want  to 
make  your  will ;'  to  which  the  deceased  replied  ^  I 
do/     That  pen,  ink,  and  paper,  were  then  procured, 
and  a  table  placed  for  Mr.  James  Moore,  when  the 
deponent,  considering  that  it  was  proper  for  him  to 
withdraw,  took  his  leave." 

Why  this  evidence  (especially  coupled  wilb  the  res 
gesta)  outweighs  aU  the  loose  evidenee  of  delirium 
given  by  the  adverse  witnesses,  and  p«^ve»  capacity 
equal  to  the  act  done,  up  to  the  very  instaMt  of  iu 
Being  entered  upon.  He  speaks  to  the  perfect  capa-* 
city  'of  the  deceased,  in  his  opinion ;  and  adds,  that 
tbA  deceased  was  very  weak  and  unwell,  but,  he 
believes,  had  no  thought  of  dying.  He  also  saw  ike 
d^teased  on  the  foUowing  day,  the  Wednesday,  and 

'iij^^eaks'to  his  perfect  capacity,  in  hU  opinion,  at  tAat 
yiaiie. 

But  the  evidence  of  Hewitt  is  much  more  deci^ 
sive,  and,  indeed,  proves  the  whole  case.  Unless  the 
Court  imputes  to  this  witness  the  grossest  perjury, 
aff  dotibt  on  the  subject  is  removed*  It  is  not  from 
Iris  opinion,  but  from  the  facts  to  which  he  speaks, 
that  die  Court  is  warranted  in  drawing  this  conclu* 

'  sibn.  It  is  true  that  he  is  the  brother  of  Mrs. 
Moore  (or  Hewitt),  and,  as  such,  a  biassed  witness ; 
but'  he  has  no  interest  whatever  in  the  issue  of  the 


CASES  DKTSRMINEn   IV   THE 

I8tt,  salt,  either  present  or  expectant ;  and  I  see  nothinf 

^l^^yf  in  the  character  of  his  evidence  that  has  the  dightest 

^^\^  tendency  to  discredit  him.     He,  too,  as  wdl  at  the 

etans  rest  of  the  world,  believed  that  his  sister  was  law- 

mm 

KmoHT      fully   married  to  the  deceased ;  and,  so  believiaf , 

MooBB.      could  have  no  inducement  to  join  in  obtaining'  this 

will  as  for  the  advancement  of  her  interest ;  since, 

if  tlie  lawful  wife  of  the  deceased,  she  would  have 

been  more  benefited  under  an  intestacy. 

Hewitt  was  present  when  the  greater  part  of  the 
instructions  were  given.  He  proves  that  they  ori- 
ginated entirely  with  the  deceased  himself}  not  that 
Mr.  Moore,  the  solicitor,  put  leading  questions  to 
the  deceased,  to  which  he  merely  assented;  but  that 
the  deceased  dictated  the  several  bequests  which  the 
solicitor  committed  to  writing,  and  read  over,  suc- 
cessively, in  the  order  in  which  they  were  delivered, 
for  the  deceased's  approval,  without  any  suggestion 
even  on  his  part. 

Hewitt  was  not  present  at  the  conclusion  of  the 
instructions.  The  deceased  had  long  been  his  friend 
and  benefactor ;  and  he  deposes,  that  he  left,  the 
room,  towards  the  conclusion  of  the  instructions, 
overpowered  by  his  feelings  at  the  thought  of  being 
then,  probably,  about  to  part  with  that  friend  and 
benefactor  for  ever.  He  returned,  however,  soon 
afterwards,  and  saw  the  written  instructions  lying 
on  the  table.  He  then  remarked,  he  says,  **  that 
the  deceased  had  signed  the  same,  and  noticed  that 
the  name  of  John  was  clear,  and  that  there  was  a 
blot  over  the  name  of  Moore,  the  ink  of  which  was 
still  wet/*  This  witness  corroborates  Lloyd  as  to 
his  being  present  up  to  the  commencement  of  the 
transaction,  and  his  quitting  the  room,  from  motives 
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<if  Jdicacy,  npon  the  arrival  of  the  solicitor,  as  ^oon 
"vs  he  Qtiderstood  the  nature  of  the  business  about 
'io  be  transacted. 

It  is  quite  unnecessary  to  state  the  deposition  of 
Hewitt  in  detail.  It  will  be  sufficient  to  observe, 
that,  if  he  is  credible,  he  proves  every  thing.  He 
not  simply  states  his  own  decided  opinion  of  the 
deceased's  capacity,  but  ho  deposes  to  factSj  about 
which  he  conld  not  be  mistaken,  from  which  the 
Cbiirt  can  go  the  whole  length  of  drawing  that  con- 
clasion  for  itself. 

•  The  other  evidence  which  bears  directly  npon  the 
factum  of  these  instructions  is  the  proof  of  the 
death,  character,  and  hand-writing  of  the  solicitor, 
Mr.  Moore.  Now,  it  is  proved  that  this  gentleman 
died  in  the  year  1817,  at  the  advanced  age  of  seventy- 
dght ;  and  the  proofs  that  are  furnished  to  the  Court 
df  fai^  highly  respectable  character,  are  even  stronger 
evidence  in  favour  of  the  will,  in  some  respects, 
iHnkd  Ikis  own  deposition  could  have  been,  had  he  been 
lining;  Md  examined  in  the  cause.  In  that  case,  the 
€)duil  wonld  only  have  had  the  ordiusLvy  presumption^ 
that  he  was  a  person  of  fair j  because  of  tinim- 
{M^^bed,  character.  But,  as  it  is,  his  character  is 
pper^d'to  have  been  of  the  first  respectability.  He 
WM  thirty  years  Vestry  Clerk  of  the  parish  of  St.  Pan- 
cras  ;  and  was  employed  as  a  collector  of  rents,  and 
in  various  offices  of  trust  and  confidence.  He  was 
aim,  and  had  ibr  many  years  been,  the  deceased's 
conveyancer,  who  was  a  purchaser  of  leases,  and 
engaged  in  several  building  concerns  j  consequently, 
he  was  well  acquainted  with  the  deceased ;  and  not 
liable,  therefore,  to  form  an  erroneous  impression  as 
to  the  state  of  his  capacity— and  that  a  person  of 
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]8St.       this  description,  should  have  engaged  in  the  fraud  of 
^i^^      obtaining  these  instructions  from  a  testator  who^  he 
w^/^^      knew  to  be  in  a  state  of  incapacity  and  delirkuD,  is 
£vAM      quite  incredible.    In  some  respects,  however,  the 
Khimt      leg^atees  under  the  will  may  suffer  from  the  loss  of 
his  direct  evidence :  but  it  is  the  duty  of  the  Court 
to  protect  them  from  suffering  by  that  loss  unduly* 
He,  if  living  and  examined,  could,  doubtless,  have 
explained  those  little  variations  between  the  instruc- 
tions and  the  instrument  drawn  up  from  them  (as  I 
shall  presently  observe) — ^he  could,  probably,  have 
also  explained  how  the  mistake  arose,  which  has 
been  so  much  relied  upon,  about  the  residence  of 
Knight  the  executor  (a). 

But  the  Court  has  further,  as  bearing  upon  the 
validity  of  these  instructions,  evidence  of  the  con- 
duct of  Mr.  Moore,  the  solicitor,  as  with  relation 
to  them  at  the  time.  The  instructions  being  taken 
as  above,  and  signed  by  the  deceased,  and  attested 
by  the  solicitor,  he  is  in  the  less  hurry  to  prepare  a 
will  for  execution-— which  is  confirmalcHy  of  the  fact 
of  the  deceased  not  having  been  then  considered  im 
imminent  danger  by  those  about  him.  A  will,  how« 
ever,  is  actually  prepared;  and,  on  the  Thursday 
evening,  Mr.  Moore  desires  his  assistant,  Mr.  JLec^ 

(a)  He  waa  described  m  the  iaitractions  ss  residing  in 
SoHthampttm  Ram,  Bloamthmry^  whereat  it  was  pleaded  awl 
proved,  by  the  next  of  l^in,  that  he  never  resided  there ;  bat 
that,  **  at  the  time  of  the  date  of  the  instractions,  and*  for  seve* 
rai  years  prior  thereto,  he  had  resided  in  High  Holbom,  near 
Graj*s  Ibo,  which  circumstance  was  well  known  to  the  deceased 
whilst'*  (as  they  pleaded  it)  **  he  retained  the  enjoyment  of  his 
mental  faculties."  How  this  mistake  originated  was  left  uiex- 
plaitted  in  the  cause. 
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Bejf  to  call  at  the  deceased's  house  on  the  next       1^33. 

piomingy  and  fix  a  time  for  its  execution.    This  is      svn^ 

deposed  to  by  Mn  Kersey,  as  also,  that  in  passing 

the  deceased's  house  on  the  following  morning,  he 

found  the  shutters  closed,  from  which  he  conjee-      *^" 

tared,  as  the  fact  whs,  that  the  deceased  had  died 

in  the  course  of  that  night.    This  conduct,  therefore, 

of  the  solicitor,  at  the  time,  in  drawing  up  a  will, 

and  preparing  to  wait  upon  the  deceased,  in  order 

to  attest  its  execution,  is  plainly  inconsistent  wrfh 

any  suspicion,  on  his  part,  that  the  deceased  was . 

incapable  at  the  time  of  giving  the  instructions,  and 

is  strongly  confirmatory   of  the  other,    and  more 

direct,  evidence  of  their  validity.  I  may  also  observie, 

that  Mr.  Moore  has  confirmed  this  account  of  the 

general  course  of  the  transaction  by  the  sanction 

of  an  oath.      This  I  do  without  adverting,  par^ 

ticularly,  to  the  contents  of  his  affidavit  (a) ;  but 


(a)  The  l^th  artide  of  the  allegatidn  propaaadiDg  the 

ittrttctioBS  OB  the  part  of  Uie  ezeoators,  pleaded  '*  that,  in 

arderto  prohate  of  the  iostroctiooav  as  coBtaimng  the  will  of 

Um  deeeaaed,  being  granted    to  the  exeeutora,    Mr.  Jamea 

floors  was,  on  the  Slat  of  May,  1812,  in  conjnnction  with 

Mr.Bicbard  Hewitt,  duly  sworn  to  an  affidavit  before  a  Snr* 

rogato  of  the  Judge  of  this  (the  Prerogative)  Coart,  in  the 

presence  of  a  Notary  Pablic;  and  in  such  affidavit  Mr.  Jamea 

Moore  made  oath,  that  he  knew,  and  was  well  acqaaiated  with, 

Mr.  John  Moore,  the  deceased,  for  sereral  years  before,  and  to 

(he  time  of,  his  death ;  and  that,  on  the  21st  of  April,  then  last 

past,  he  attended  at  the  boaae  of  the  deceased,  for  the  purpose 

of  taking  instructions  for  preparing  the  will  of  the  deceased,  and 

found  him  ill,  and  sitting  in  his  bed  chamber;  and  that,  from 

the  Tcrbal  instructions  of  the  deceased,  he  then  drew,  or  wrote, 

the  paper  writing  propounded  in  this  cause,  as  the  will  of  the 

deceased;  and  that,  when  he  had  finished  writing  the  same, 

he  read  the  said   paper  over  in  an  audible  manner  to  ths 
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,^^f*       thus  much  at  least  being  in  evidence,  namelyy  that 
j^Ti?      probate  of  these  instructions  was  obtained  uptm  hb 


^"*       deoeased,  who    approYed  tbereof^   and  mhacribod  hb  Mme 
Khmht      thereto ;  and  that  he  aet,  and  sobscribod  hia  name  lo  the  aaid 

instrnctioni,  as  a  witness  thereof;  and  then  took  the  instmctioBS 

home  with  him  to  prepare  the  deceased's  will  therefrom;  and 
that  the  deceased  was,  at  and  dnring  the  transactioQS  aot  fbrlh 
in  hu  aflUlavity  of  sonnd  and  disposing  mind,  and  well  knew 
and  understood  what  he  said  and  did.**  And  the  next  sabseqncirt 
article  of  the  allegation  referred  to  the  affidaTitg  so  made,  re- 
mafning  in  the  registry,  of  which  a  copy  was  annexed;  and 
pleaded  the  identity  of  the  parties,  and  also  the  hand-writing 
of  the  Surrogate  and  Notary. 

The  admission  of  these  articles,  and  the  exhibit  was  opposed, 
on  the  part  of  the  next  of  kin,  as  a  norel  attempt,  to  subatitain 
a  Tolantary,  and  extrajudicial,  affidavit  for  direct  evidenoe* 

friuUy  Judgment. 

Trm,  gir  John  Nicholl. 

^  ^Sw!^'  ^  ^^  professional  gentleman,  who  took  tb«  instraetioni  pro* 
pounded,  were  still  living,  his  affidavit,  though  made  before  this 
Court,  and  for  the  purpose  of  probate,  would  be  cleariy  inad* 
missible  as  evidence  in  the  cause.  It  would  not,  hi  tlMa  caie» 
be  the  best  evidence ;  and  the  adverse  parties  would  be  aadaly 
deprived,  by  its  being  admitted  at  evidence  at  all,  of  die  rigibtto 
cross-examine,  which  must  result  to  them  in  the  event  of  Ua 
being  produced  and  examined  as  a  witness.  But  in  this  caae,  tho 
professional  gentleman  being  dead,  it  it  the  htU  evidenoe;  and 
if  the  adverse  parties  having  lost  their  opportunity  of  oross- 
•xamini^g,  the  loss  is  to  be  ascribed  to  their  own  laches,  ut  mpt 
calling  for  proof  of  the  instructions  earlier*.  Mr.  Jaaiea 
Moore  is  pleaded  to  have  survived  the  deceased  four  yean.  It 
would  be  strange  if  parties  interested  to  defeat  a  teitimnntiay 
paper,  could  lay  by  till  the  death  of  the  solicitor  who  prepared 
it ;  could  then  object  a  defect  of  proof;  and  at  the  same  time 


*  It  it  to  be  observed,  that  the  Conrt  was  not,  at  this  time,  in  possession 
of  tbe /ace  aUeged  by  the  next  of  kin,  in  excnse  for  thrir  not  having  mrthr 
proectded  to  contest  tbe  validity  of  these  instnicttoas.  Vide  page  tt5| 
aiita. 
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affidavit,  I  must  presume  Uiat  its  contents,  in  ge- 
neraif  verified  and  confirmed  the  accomit  given  by 
Hewitt  and  Kersey. 

.  Without  therefore  any,  more  particular,  reference 
to  this  affidavit — without  any  reference  whatever  to 
the  evidence  of  Manwaring,  which,  to  guard  itself 
from  prejudice,  the  Court  h^  not  even  read—and 
without  invoking  the  testimony  of  Betty  Roberts, 
which  is  also  to  be  taken  as  rejected — the  depositions 
of  Lloyd  and  Hewitt,  and  the  evidence  to  the  cha- 
racter and  conduct  of  Mr.  James  Moore,  satisfy  me, 
that  the  deceased  gave,  and  signed,  these  instruc- 
tions, and  was  fully  competent  to  the  act-— for,  upon 
loooe  evidence  of  incapacity,  given  eight  or  nine 
years  after  the  death  of  the  testator  (evidence  for  the 
most  part  of  mere  opinion),  to  discredit  the  witnesses, 
Lloyd  and  Hewitt,  and,  to  some  extent,  Mr.  Moore, 


18S2. 
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eodd  object  to  the  solicitpr'i  sffidavit  (an  affidavit  made  in  tliis 
Govt,  and  for  this  very  purpose  of  probate)  being  receiyed  in 
ciridMee. 

'hiam:  not  at  all,  therefore,  disposed  to  shut  out  of  the  cause 
Aaie-  articles  and  this  exhibit,  m  /tnHne— their  valne  will  de- 
fwiA  mmck  on  the  general  circunuitances  of  the  case,  as  dis- 
cbaed  in  the  evidence— va&onf  juatUum.  At  present  I  admit 
diaafticles,  leaving  it  open  to  the  counsel  for  the  next  of  kin, 
to  venow  their  objections  to  the  affidavit's  being  relied  on,  at 
etMm&e,  at  the  hearing  of  the  cause ;  when  the  Court,  being  hi 
pibseaslon  of  all  the  circumstances,  will  be  better  able  to 
JbmUf  dispose  of  that  question  agreeably  to  the  equity  of  the 


Articles  admitted. 

The  question  thus  mooted  merged,  however,  to  some  extent, 
at  the  hearing,  by  the  counsel  for  the  executors  not  insisting  on 
thjD  affidavit  bemg  read.  The  fact  of  an  affidavit  havmg  been 
Made  by  Mr.  James  Moore  for  the  purpose  of  probate,  was 
in  the  cause. 
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and  to  pronounce  the  whole  matter  of  these  inBtmc-: 
tions  false  and  fraudulent,  would  be  quite  extraya* 
g^nt;  the  more  especially,  when  the  dispositiTe 
part  of  them  is  viewed  in  connexion  with  the  ad- 
mitted state  of  the  deceased's  affisctions ;  with  the 
nature  of  his  relation  to  this  female,  with  whom  he 
colMkbited,  as  his  wife,  and  her  children  ;  and  with 
hii  often  declared  intentions  telatiye  to  the  dispo-^ 
flitiOB  of  his  property.  And  as  every  just  presump* 
tion,  as  well  as  every  reasonable  probability,  waH 
in  favour  of  this  will ;  as  it  had  been  acted  upon  for 
so  many  years ;  and  as  the  parties  opposing  it  had 
dvery  opportunity  of  satisfying  theoMelves  upon  the 
justice  of  the  case,  before  commencing  the  suit;  I 
dmik  that  there  were  no  sufficient  grounds  /^r 
oalUng  in  the  probate;  and  that  tiieir  conduct  in  «o 
doing  was  unjust^able.  And  as  these  parties  iMiva 
chosen  to  stand  upon  their  extreme  legal  rights .  in 
calling,  at  so  late  a  period,  for  the  proof  of  this  wittp*-* 
a  will  made  in  exact  conformity  as  well  with  the 
deceased's  declared  intentions,  as  with  his  nmjtai^al 
affections,  and  his  moral  duties,  i  think  that  thuff/t 
are  liable,  at  least,  to  all  the  costs  incurred  {nrnk  the 
time  of  givii^  in  their  allegation.  My  only  dQnb^ 
has  been,  whether  in  justice  they  were  not  liaUe. 
to  the  whole  costs  from  the  time  of  calling  Uii the 
probate. 


•     -J  y. 
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In  thb  Goods  of  his  lats  Majesty  King 

George  the  Third,  deceased.  ib22. 

(On  Motion.)  ,  ?~-  , 

^  ^  4lh  ftMalmi 

T4U1  oesuon. 
H  E  case  out  of  which  the  present  question  arose,  AppUcatioo  t» 
was  described,  in  the  heading  of  the  act  to  lead  the  lu  proeeM, 
proposed  decree,   as    ^'  a  business  of  citing    Iltid  u\»  m^^S^i 
Nicholl,    Esq.    his    Majesty's   Pi-ocurator-General,  flS^^tll^ 
Ibr,  and  on  behalf  of,  our  Sovereign  Lord  the  King,  f*P*j[|jf Jjjj 
as  heir    and   successor  of  his  late  Majesty    King  propoaodei,' 
fihsorge  the  Third,  deceased,  to  see  the  last  will  and  that^j^iaT 
testament,  or  testamentary  schedule,  of  his  said  late  and  o^  what 
Majesty,  bearing  date  the  2d  day  of  June,  in  the  principles 
jMr  of  our  Lord  1774,  propounded,  and  proved,  in 
solemn  form  of  law ;  promoted,  and  brought,  by  her 
Highness  Olive,  the  natural  and  lawful  daughter  of 
In  Koyal  Highness  Henry  Frederick,  the  late  Duke 
of  Cumberland,  deceased,  whilst  living,  the  natural 
and  lawful  brother  of  his  said  late  Majesty,  the 
otily  legatee  named  in  the  said  will,  and  there  being 
BO^ 'executor,    or  residuary  legatee,  named   in  the 
saifte-^against  the  said  Iltid  NicfaolU  Esq^  his  Ma- 
jetty's  Procurator-General."^ 

On  the  1st  Session  of  the  present  (Trinity)  Temn, 
a  proctor  exhibited,  as  such,  for  the  party  styling 
herself,  her  Highness  Olive,  Princess  of  Cumber- 
land, as  above,  and  alleged— first,  that  his  late  most 
gracious  Majesty,  George  the  Third,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  &c. 
departed  this  life  on,  or  about,  the  29th  of  January, 
1820,  a  widower,  leaving  behind  him  his  eldest  son, 
his  then  Royal  Highness  George  Augustus  Frede- 
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1892.  rick,  Prince  of  Wales,  Prince  Regent  of  the  United 
^;*"*'y  Kingdom,  who,  thereupon,  succeeded  to  the  throne 
y^^^^>^/  of  this  United  Kingdom,  and  became  entitled,  in 
latBsGooDg  right  of  his  Crown,  to  all  and  singular  the  personal 
^Vajcstt''  estate  and  effects  of  his  said  late  Majesty  remaining 
QMomumuu  onjigposed  of '*— secondly,  that  "  his  said  late  Ma; 
jesty,  whilst  living,  made,  and  executed,  his  last 
will  and  testament,  or  testamentary  schedule,  in 
writing,  under  his  royal  sign  manual,  in  manner  as 
required  by  law,  bearing  date  the  2d  day  of  June, 
1774 ;  and  therein,  bequeathed  the  sum  of  l&fiOQl. 
to  his  niece,  Olive,  daughter  of  his  said  Majerty's 
brother,  his  Royal  Highness  Henry  Frederick  Duke 
of  Cumberland ;  but  did  not  of  his  said  will  appoint 
any  executor,  or  dispose  of  the  residue  of  his  per- 
sonal estate,  and  effects/'  In  verification  of  the 
premises,  he  exhibited  the  said  last  will  and  testa- 
ment, or  testamentary  schedule,  together  with  cer- 
tain affidavits.  Lastly,  he  prayed^  that  the  Court 
would,  on  motion  of  counsel,  <'  decree  the  said 
Utid  Nicholl,  Esq.  his  Majesty's  Procurator- 
General,  to  be  cited,  by  the  service  of  a  decree  in 
that  behalf,  to  appear  on  the  sixth  day  after  ser- 
vice, if  a  Court-day,  otherwise  on  the  Court-day 
next  and  immediately  following,  to  see,  and  hear, 
the  said  true  and  original  last  will  and  testament, 
or  testamentary  schedule,  of  his  said  late  most  g^- 
cious  Majesty,  King  George  the  Third,  deceased, 
bearing  date  as  aforesaid,  propounded,  and  proved, 
in  solemn  form  of  law,  if  he  thought  it  for  the  in- 
terest of  our  Sovereign  Lord  the  King  so  to  do ; 
and  further  to  do,  and  receive,  as  unto  law  and 
justice  should  appertain,  under  pain  of  the  law,  and 
contempt  thereof,   at  the    promotion  of  her    said 
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Highness,  Olive,  Princess  of  Cumberland,  &c.  with  18^2. 

Ihe   usual  intimation,"  namely,   that    "the  Court  2?!^^ 

would  proceed  in  the  said  cause,  or  business,  the  ^>vw 
absence,    or    rather  contumacy,  of  him,  the   said  iNTHtOooDg 

Procurator-General,  in  anywise  notwithstanding/'  Majbsty 

The  alleged  testamentary  paper  itself  was  in  the 
foUowing  terms :— - 

"  George  R.  St.  James's. 

.  "  In  case  of  our  royal  demise,  we  give  and  be- 
queath to  Olive,  our  brother  of  Cumberland's  daugh- 
ter, the  sum  of  15,000/.  j  commanding  our  heir,  and 
successor,  to  pay  the  same,  privately,  to  our  said 
niece,  for  her  use ;  as  a  recompense  for  the  misfor- 
tunes she  may  have  known  through  her  father. 

'*  Witness  June  2,  i774. 

*•  J.  Dunning.      Chatham.      Warwick." 

The  affidavit  of  third  parties  in  support  of  the 
paper  went,  merely,  to  the  subscriptions,  **  3.  Dun- 
iiiigf*'  and  "  Warwick,"  being  of  the  hand-writing 
req[>ectiyely,  of  the  late  Lord  Ashburton  (formerly 
Mr.  Dunning)  and  of  the  late  Earl  of  Warwick ; 
as  also,  to  the  name  and  letter  **  George  R."  at 
the  top  of  the  paper,  being  the  true  and  proper  sign 
manual  of  his  late  Majesty  King  George  the  Third. 
Tliere  was  no  affidavit  as  to  the  signature  of  the 
late  liord  Chatham — but  it  was  sworn,  that  the 
wliole,  body,  series,  and  contents  of  the  instrument 
(save  and  except  the  name  and  letter  "  George  R." 
and  the  other  subscriptions)  as  well  as  the  title  <^  War- 
If  icV"  subscribed,  were  of  the  true  and  proper  hand* 
lurking  of  the  late  Earl  of  Warwick. 
^  There  was  also  an  affidavit  from  the  party  her- 

YOL.  I.  R 
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18S8.       self  promoting*'  the  suit,  accounting  for  the  plight 

^Jf"*^      and  condition  of  the  instrument;  and  for  the  manner 

wpy^/      in  which  it  came  into  her  hands.    She  deposedy  that 

iwTBrOooDg  c«  in  thg  beffinninsr    of  the  year  1815,  his  Royal 

OF  HIS  UkTB 

Majhtt      Highness  the  late  Duke  of  Rent,  informed  the  de* 
^*    ^  '   ponenty  that  George,   Earl   Brooke,  and  Earl  of 
Warwick,  with  whom  the  deponent  had  been  wdl 
acquainted  from  lier  infancy,  had  told  him,  the  said 
Duke  of  Kent,  that  lie  the  said  Earl  of  Warwick, 
wished  to  communicate  to  the  deponent,  some  im- 
portant particulars  regarding  this  deponent^s  birth, 
the  purport  of  which  he,  the  said  Duke  of  Kent,  at 
the  same  time  intimated  to  the  deponent—that  one 
evening  happening  in,  or  about,  the  month  of  May 
in  the  said  year,  the  Duke  of  Kent,  being  at  this 
deponent's  house.  No,  74,  Seymour  Place,  Bryan- 
stone  Square,  tlie  said  Earl  of  Warwick  ako  came 
there;  and,  in  the   presence  of  the  said  Duke  of 
Kent,  after  requiring  and  receiving  a  most  solemn 
pledge,  on  the  part  of  the  deponent  and  the 
Duke  of  Kent,  not  to  divulge  the  purport  of  the  com 
munication  he  was  about  to  make,  until  after  th 
death  of  his  then  Majesty  King  George  the  Thirds 
informed  the  deponent  of  her  illustrious  birth,  to  wit*, 
that  she,  the  deponent,  was  and  is,  the  natural  an 
lawful  daughter  of  his  Royal  Highness  the  late  Dak 
of    Cumberland,  deceased;    and    that   the 
thereof  had  been  deposited  with  the  said  Earl 
Warwick,  for  the  benefit  of  the  deponent,  in 
she  survived  his  Majesty,  by  the  late  Earl  of  Cha»"-rf- 
ham  and  the  late  Dr.  Wilmot,  under  a  solemn 
to  preserve  them  safely,  and  to  keep  them 
until  the  demise  of  his  said  Majesty— and  he,  tbiz^^ 
said  Earl  of  Wan/i  ick,  further  informed  the  dep^^^'* 
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nent,  that  the  several  papers  and  docametits  were  1B22. 
then  at  Warwick  Castle  j  and  that,  apprehending  ^*'**'J^ 
his  own  health  to  be  precarious,  he  had  considered  s^^/«w 
it'  incombent  on  him   to  place  the  same  in  safe  inthbGooih 

3  1  1  1  i»  1  1  .  or  HIS  LATE 

custody— -^Af^f,  shortly  after  the  prenuses,  the  said     MjjstTT 
Blarl  of  Warwick  having,  as  he  informed  the  de- 
ponent, gone  to  Warwick  for  the  documents,  deli- 
vered the  papers  into  the  deponent's  hands ;   and 
part  of  them  were  so  delivered  in  the  Duke  of  Kent's 
presence ;    and,    amongst    other  "things,    the  paper 
writing    annexed,     beginning    thus :    *  George   R. 
St.  James's.     In  case  of  our  royal  demise ;'  and 
ending  thus :    '  she  may  have  known  through  her 
lather/  bearing,  date  '  June  2d,  1774,'  and  having 
the  name  and  titles,  ^  J.  Dunning,*  *  Chatham,'  and 
'  Warwick,'  respectively  set,    and    subscribed,    as 
witnesses  thereto."   The  deponent  ftirther  made  oath, 
that  the  instrument  was  in  the  same  plight  and  con- 
dition as  when  so  delivered  to  her.     Lastly,  she  de- 
posed, to   her  belief  that  the  instrument  itself  so 
d^rered  was  true  and  genuine ;  that  the  name  and 
letter  "  George  R."  was  the  proper  sign  manual  of 
his  late  Majesty  King  George  the  Third  ;  that  the 
name  and  title  <<  J.  Dunning"  and  **  Chatham,"  sub* 
mdrihei,  were  so  subscribed  by  the  late  Lord  Ash- 
bmton  (then  Mr.  Dunning)  and  the  late  Earl  of 
CSiiatliam;   and  that  the  body  of  the  instrument, 
"tog^ethtf  with  the  date,  and  the  signature  <^W^r- 
^ick,"  were  of  the  proper  hand-writing  of  the  late 
JEarl  of  Warwick. 

Oft  the  1st  Session  of  this  (Trinity)  Term,  the 
<3oort,  upon  being  movedf  as  above,  ej^  parte,  di- 
verted the  matter  to  stand  over,  on  account  of  the 
^vpecial  nature  of  the  application ;  an^  that  his  Ma- 
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18M.      jesty*s  advocate  should,    in  the   mean   tune,   be 

^^'^      instractedy  to  shew  cause  against  the  issne  of  the 

\^vO      proposed  citation.  In  consequence  of  this  intimation^ 

IwthrOoodi  counsel  were  heard,  on  the  two  succeeding  Court 

or  Hit  LATB  i»  1  .    .  l_ 

MAJBtTY  days,  both  in  support  of,  and  in  opposition  to,  the 
issue  of  the  process  as  prayed ;  and,  on  this  4th 
Session,  the  Court  proceeded  to  dispose  of  the  ap- 
plication in  nearly  the  fcJlowing  words :— - 

Judgment. 

Sir  John  Nicholl. 

This  is  an  application  to  the  Court  for  its  process, 
calling  upon  his  Majesty*s  Proctor  to  see,  and  hear, 
an  alleged  testamentary  paper  of  his  late  Majesty, 
propounded  and  proved.  It  need  hardly  be  observed, 
that  it  is  not  a  matter  of  choice  and  discretion, 
of  justice  and  duty,  to  gprant  or  refuse  that  process^^ 
according  as  the  law  shall  direct.    The  Court  hi 
received  all   the  assistance  that  the  learning  an< 
ability  of  counsel  could  furnish,  in  support  of  tht 
application,  as  well  as  in  opposition  to  it ;  and, 
that  assistance,  the  Court  has,  itself,  given  the  tul 
ject  all  that  due  consideration  which  its  important 
and  delicacy  appear  to  require. 

The  attention  of  the  Court  was  called,  in 
course  of  the  argument,  to  several  points— to  tkr^ie 
right  of  the  Sovereign  to  make  a  will— to  the  fyr^mn 
of  this  particular  instrument-^to  the  affidavits  e^c- 
hibited  in  proof  of  the  hand- writing  and  histoiy    o/* 
the  paper ;    and,  lastly,  to  the  jurisdiction  of  the 
Court  to  issue  the  process  prayed. 

Courts  of  justice  cautiously  abstain  from  decidingr 
more  than  what  the  immediate  point  submitted  to 
their  consideration  requires.     In  the  present  esse, 
several  of  the  points,   though  properly  urged  bjr 
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counsel,  would  come  more  regularly  for  decision  in       1022. 
some  future  stage  of  the  proceeding  j  if  such  a  pro-      5?**^ 
ceeding  as  is  prayed  can  take  place.  n^^^ 

The  right  of  iJie  Sovereign  to  dispose  of  property  i»  the  Good* 
by  will,  if  doubted,  might  be  ground  for  the  King's  MAjrBgvT 
Proctor's  appearance  under  protest,  if  this  Court 
should  think  it  could  cite  him  at  all.  The  nature 
of  the  instrument,  whether  testamentary  or  not, 
might  be  formally  argued  upon  the  admission  of  an 
allegation  propounding  it,  in  that  stage  of  the  pro- 
ceeding ;  and  its  genuineness  would  be  the  last,  and 
ultimate,  object  of  the  whole  proceeding. 

Upon  these  points,  therefore,  the  Court  at  pre- 
sent expresses  no  opinion  whatever ;  because  assum- 
ing them  in  the  affirmative,  and,  for  the  present, 
takiag  the  several  allegations  in  the  act  of  Court  to 
be  true,  still  the  first  and  immediate  question  is, 
whether  the  Court  has  jurisdiction  to  institute  this 
inquiry ;  to  entertain  such  a  proceeding ;  and,  con- 
sequently, whether  it  has  a  right  to  form  any  judicial 
opinion  whatever  upon  these  other  points. 

His  late  Majesty  (and  it  is  so  alleged  by  the  party 
making  the  application)  **  did  not  appoint  any  ex- 
ecutor, or  dispose  of  the  residue  of  his  personal 
property ;''  but  (and  it  is  also  so  alleged)  *^  his  pre-^ 
mat  Ms^esty  became  entitled,  in  right  of  his  Crown, 
to  all  the  personal  estate  ^nd  effects  of  his  said  late 
Ifiajesty  remaining  undisposed  of."  The  paper  itself, 
(assuming  it  to  be  genuine  and  testanientary)  directs 
the  bequest  to  be  paid  *'  by  the  heir  and  successor.'* 
Tiiis  iSf  therefore,  not  a  question  between  the  as^ 
fierted  legatee,  and  any  subject ;  either  as  executor, 
«r  residuary  legatee,  or  m\t  of  kin.    No  subject 
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ion.       is  interested  in  oppo^ing^  the  paper ;  but  it  is  directly 

'jf'^^      a  cbim  and  demand  upon  the  reigning  Sovereign. 

\,^^m^  The    process  prayed^    is,  consequently,  in  sulh 

^o 7Sia^«*  ^^tf »ce,  against  the  Sovereign ;  though  in  farm  it  is 

Majmtt     described  as  **  a  business  of  citin&r  the  Kinsf^s  Proc- 

GmASS  1X1  ^  o  9 

tor  :'*  of  citing  hiin,  however,  it  is  added,  ^'  for 
and  on  behalf  of  our  Sovereign  Lord  the  King,  as 
h^  and  successor  of  his  late  Majesty.*' 

When  the  application  was  first  mentioned,  the 
Court  asked  the  learned  counsel  if  any  precedents 
cxmld  be  furnished ;  and  it  did  so  at  that  early  stage, 
in  order  to  s^  all  possible  enquiry  in  motion ;  not, 
however,  expecting  or  requiring  a  precedent  pre- 
cisely similar  in  all  its  circumstances;  but  endea- 
vouring to  ascertain  whether,  by  diligent  research, 
any  proceedings  could  be  found,  in  this  Court,  or 
elsewhere,  out  of  which  some  principle  conld  be 
extracted,  either  directly,  or  by  way  of  analogy, 
furnishing  something  of  legal  authority  to  govern 
this  case. 

Now  the  history  of  the  wills  of  Sovereigns  from 
Saxon  times— from  Alfred  the  Great  down,  to  the 
present  day,  has  been  diligently  searched  and  ex- 
amined ;  but  no  instance  has  been  produced  of  {>ro* 
bate  having  been  taken  of  the  will  of  any  deceased 
Sovereign  in  these  Courts ;  much  less  of  its  hfavifig- 
been  contested  here  against  the  reigning  Soyerc%n* 
One  single  instance  occurs  in  the  Rolls  of  Parliament- 
of  something  of  a  reference  to  this  jurisdiction  im 
respect  of  a  .royal  will,  which  is,  the  instance  re- 
ferred to  by  Lord  Coke  (in  his  4th  Institute  (d)  ) 

(a)  4  In&t.  395. 
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md  by  other  ^riter^.    It  is,  in  substance,  to  this       ^^3- 

iffect :— In  the  1st  of  Henry  5,  it  is  stated  in  the       j^^ 

Parliament  Rolls,  that  Henry  4  having  made  a  will,      ^^v^/ 

nd   appointed   executors  thereof,  those  executors,  o""»^atb* 

Nuriug  the  assets  would  be  insufficient,  declined  to   q^^^I, 

€t«     It  is  then  recited,  that  under  these  circum- 

tances,  the  effects  would  be  at  the  disposal  of  the 

Lrchbishop  of  Canterbury,  as  ordinary,  who  should 

iiect  them  to  be  sold;  but   Henry   5,  instead  of 

[lowing  the  effects  to  be  sold,  took  to  them,  and 

greed  to  pay  their  appraised  value.     This  is  the 

rhole  that  appears  on  the  Rolls  of  Parliament :  and 

lience  it  clearly  appears,  that  subjects  were  the  ex* 

tioion^^subjecis    alone    were   interested    in    the 

Sects  bequeathed :  and,  lastly,  that  the  successor 

>  the  Crown  voluntarily  took  to  them,  and  paid 

leir  appraised  value*     But  except  this  recital  in 

le  Parliament    Rolls,    400  years  ago,  when  the 

latter    was,    probably,    neither   controverted,  nor 

irea  much  considered,  not  the  slightest  trace  is  to 

e  found,  of  any  allusion  to,  much  less  of  any  ex- 

rcise  of,  this  Court's  jurisdiction  over  the  wills  of 

^[mrted  Sovereigns. 

The  only  will  of  a  Sovereign  deposited  in  the 
'rgistty  of  this  Court  (for  wills  of  Queens  Consort 
tp  wills  of  subjects)  is  the  will  of  King  Henry  8; 
QfH  that,  as  I  understand,  is  not  the  original,  but 
n^irely  a  copy;  and  from  the  appearance  of  this 
opy  there  is  no  trace  of  any  probate  of  the  will 
living  ever  been  taken.  -Whether  this  document 
ras  deposited  here  for  safe  custody,  and  as  a  place 
f  notoriety  for  such  a  purpose^  or  for  what  else,  i 
oes  not  appear. 
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W2.         .  Tlie  Statute  of  the  24th  of  Henry  8(fl),  how- 
^^j^      eirar,  has  been  cited,  as  conferring  upon  the  Court 
V?v^/      a  jurisdiction  in  this  respect.     The  object  of  that 
^Iwn^^un   statute  was  to  prohibit  appeal  to  Rome ;  and  the 
^^jjl"'^      statute  itself  serves  to  shew,  that  the  reigning  Sove- 
reign, at  the  period  of  the  Reformation  at  least, 
became  the  supreme  head  of  the  church— the  su* 
pp^BSie  ordinary  of  the  country.    But  hpw  it  tends 
to  establish)  that  he  became  at  that  time  personally 
subject  to    the  ordinary  jurisdiction  of  the  Arch- 
bishop, whatever    might   have   been  attempted  in 
times   of  papal  usurpation,   is   certainly  not  very 
obvious. 

For  the  last  300  years,  and,  indeed,  from  all 
antecedent  time,  there  is  no  instance  of  any  Sove- 
reign taking  probate  in  the  Archbishop's  Court,  <»r 
of  a&y  Sovereign's  will  having  been  proved  there. 
Yet  if  it  be  true,  that  by  the  constitution  Sovereigns 
have  always  had  a  right  to  make  wills  (and  it  ap- 
pears^ by  the  Rolls  of  Parliament,  that  in  the  16th 
year  of  King  Richard  the  Second,  ^^  the  Bishops, 
Lords,  and  Commons,  assented  in  full  Parliament, 
that  the  King,  his  heirs  and  successors,  might:  law- 
fully make  their  testaments;")  (A)  and  if  it  is  thence 
to  be  presumed  that  Sovereigns,  in  many  instances, 
have  exercised  that  right,  (in  which,  or  to;  what 
extent  in  faet^  need  not,  at  present,  be  inquired^ 
but  some  instances  have  been  referred  to,  and  one 
so  late  as  George  1.  (c)  );  and  if,  yet,  no  instance 
is  to  be  found  of  a  probate  issuing  from  this  Court, 
nor  of  any  will  since  the  copy  of  that  of  Henry  8. 

(a)  24  Hen.  8.  c.  12.  (c)  Vide  Annual  Register,  1772, 

{ff)  Vide  4  Inst.  335.  page  lUU. 
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-being  even  deposited  here;  it  does  famish  pfretty      ^i 

decisive  evidence,  to  my  judgment,  that  this  Coart, 

in  sach  a  case,  has  no  jarisdiction  whatever.   What 

might  be  the  case,  if  the  will  of  a  deceased  Sove-  ^J™ w^.t^ 

reign  raised  a   question  merely,   and   exclusively,     Majbbty 

between  subject  and  subject,  the  Court  is  not,  at 

present,  required  to  decide. 

But  suppose  no  royal  wills  to  have  been  made 
from  Henry  the  Eighth's  time  to  the  present,  but 
that  all  the  intermediate  Sovereigns  have  died  in* 
testate,  still  the  inference,  in  respect  to  this  juris- 
diction, is  the  same.  Of  the  effects  of  all  other 
persons  dying  intestaiCj  the  Ordinary  grants  ad- 
ministration. Before  the  statutes  of  administration, 
the  Ordinary  granted  it  to  whom  he  pleased  :  under 
the  statute  of  21  Henry  8.  {a)  it  was  to  the  widow 
or  next  of  kin :  and  by  the  statute  of  distribution 
(32  %L  23  Charles  2.  {b)  )  that  administrator  became 
a  trustee  to  dispose  of,  and  distribute  the  property 
in  the  manner  therein  prescribed.  Of  a  Sovereign 
who  dies  intestate,  the  successor  is  exclusively 
entitled  to  the  personal  property ;  but  in  order  to 
have  l^^l  authority  to  collect  and  recover  that  pro- 
perty, there  is  no  instance  of  any  such  successor 
coming  into  this  Court  (as  all  other  persons  must 
do)  for  letters  of  administfation-— for  the  authority 
of  the  Ordinary  to  invest  him  with  the  legal  cha- 
racter of  administrator.  Nothing  of  the  sort  has 
ever  taken  place ;  and,  indeed,  it  would  be  against 
all  principle,  and  contrary  to  all  analogy,  that  it 
should.  Now  the  total  absence  of  any  exercise  of 
such  a  jurisdiction  by  this  Court  on  the  death  of  a 
Sovereign  in  cases  either  of  testacy  or  intestacy,  is 

(a)  21  ilcn.  8,  c.  5.  {b)  22  &  23  Car.  2,  c.  10. 
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I8».      pretty  strong  evidence,  to  my  mind,  that  no  such  a 
5***^     jurisdiction  exists* 

The  testamentary  Courts  of  the  two  ArchbidioiMi^ 
in  their  respective  provinces,  are  styled  Prerogative 
Ma^mtt     Courts,  from  the  prerogative  of  each  Archbishop  to 
grant  probates,  and  administrations,  ivhere  there  are 
bona  notabilia ;  but  still  these  are  only  inferior  and 
subordinate  jurisdictions;    and  the  style  of   these 
Courts  has  no  connexion  with  the  royal  pren^^ve. 
Derivatively f  indeed,  these  Courts  are  the  King*$ 
Ecclesiastical    Courts;    the  Sovereign   being    the 
fountain  of  all  justice,  as  well  as  the  supreme  head 
of  the  church ;  yet,  immediately 9  they  are  only  the 
Courts  of  the  Ecclesiastical  Ordinary.     The  Ordi- 
nary,   and  not  Uie  Crown,  appoints  the  Judges  of 
these  Courts ;  they  are  subject  to  the  restraint  and 
control  of , the  King's  Courts  of  Chancery  and  Com- 
mon Law,  in  case  they  exceed  their  jurisdiction; 
and  they  sure  subject,  in  some  instances,  to  the  com- 
mands  of  those  Courts,  if  they  decline  to  exercise 
their  jurisdiction,  when  by  law  they  ought  to  ex- 
ercise it. 

That  this  Court  should,  therefore,  now  for  the 
first  time  presume  to  entertain  a  suit  for  so  delAcat# 
and  high  a  purpose  as  that  of  deciding  on  the  validity 
of  the  will  of  the  late  Sovereign,  under  any  curcum* 
stances,  and  in  any  form,  would  require  much  iCon** 
sideration  in  point  of  law»  But  this  is  by  no  means 
the  only,  or  the  greatest,  difficulty,  which  the  pr&r 
sent  applicaticm  has  to  surmount. 

It  is  (asjhas  been  already  stated),  in  substance,  not 
merely  a  pr^vieeding  to  try  the  validity  of  the  will 
of  his  late  Majesty,  but  a  proceeding  against  ihe 
reigning  Sovereign^^"^  demand  upon  his  Majesty, 
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iivhich  18  to  be  enforced,   advernlyj  against  him.       lest. 
That  a  process  of  the  nature  prayed  conld  not  issne      j^ff 
directly  i^uinst  the  Sovereign  himself  seems  to  be     Wv^/ 
admitted,  by  praying  it,  in  form^  against  the  King^s  ^""^^^ 
proctor.     It  would  be  quite  a  novelty  in  coiistitu-     majbity 
tional  law  to   implead  the   Sovereign  personally. 
These  Courts  are  not  presumed  to  be  the  best  ac- 
quainted with  the  rights  and  prerogatives  of  the 
Crown :  in   regard  to  such  matters  we  must  look 
diffidently   and    respectfully  to    other    authorities; 
'hnX  there  seems  no  principle  in  the    constitution 
more  distinctly  laid  down  by  common  law  writers 
than  that  the  Sovereign  cannot  be  personally  im- 
]rfeaded.     Mr.  Justice  Blackstone,  in  the  first  vo- 
lume of  his  Commentaries,  speaks  of  the  ''great 
and  transcendant  attributes"  which  the  law  ascribes 
to  the  King ;  and  first  he  notices  the  attribute  of 
sovereignty.     ''  He  is  said,"'  says  the  learned  com- 
mentator, "  (a)  to  have  imperial  dignity ;  and  in 
charters  before  the   Conquest  is  frequently  styled 
dasileus  and  imperator.^*    ''  His  realm  is  declared  to 
be  an  empiref  and  his  crown  imperial^  by  many  acts 
of  parliament,  which  at  the  same  time  declare  the 
King  to  be  the  supreme  head  of  the  realm  in  mat- 
ters both  civil  and  ecclesiastical."     ''  Hence  it  is," 
lie  adds,  ''that  no  suit  or  action  can  be  brought 
against  the  King  even  in  civil  matters,  because  no 
Court  can  have  jurisdiction  over  him.     For  all  juris- 
diction implies  superiority  of  power :  authority  to 
try  would  be  vain  and  idle  without  authority  to  re- 
dress ;  and  the  sentence  of  a  Court  would  be  con- 
temptible, unless  that  Court  had  power  to  command 

(a)  1  Bl.  Com.  242,  &c. 
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ins.       tlie  execation  of  it ;  but  vihOf  says  Fincb  («),  shall 
^JJjJJy      command  the  King  ?'* 

^  Are  then,  it  may  be  asked,  tbe  subjects  of  Eng- 


In  tKwBe^oM  land  totally  destitute  of  remedy,  in  case  the  Crown 
HAjBfTY     should  invade  their  rights,  either  by  private  iojn* 
'"*   ries  or  public  oppressions?"     To  Uiis  we  may  an- 
swer, that  ''the  law  has  provided  a  remedy  in  botk 
cases.*' 

*^  And,  first,  as  to  private  injuries ;  if  any  person 
has,  in  point  of  property,  a  just  demand  upon  the 
King,  he  must  petition  him  in  his  Court  of  Chancery, 
where  his  Chancellor  will  administer  right  as  a 
matter  of  grace,  though  not  upon  compulsion." 

^  Besides  the  attribute  of  sovereignty,  the  law 
also  ascribes  to  the  King,  in  his  political  capacity, 
absolute  perfection.     The  King  can  do  no  wrong.*' 

''  The  King,  moreover,  is  not  only  incapable  of 
doing  wrong,  but  even  of  thinking  wrong  j  he*  can 
never  mean  to  do  an  improper  thing ;  in  Ima  h  no 
folly  or  weakness;  and,  therefore,  if  the  CSrown 
diould  be  inclined  to  g^nt  any  franchise  or  privilege 
to  a  subject  contrary  to  reason,  or  in  any  vrise  pre- 
judicial to  the  commonwealth  or  a  private  ^rson, 
the  law  will  not  suppose  the  King  to  have  nseant 
either  an  unwise  or  injurious  action^  but  declares 
that  the  King  was  deceived  in  his  grant;  and  these- 
opon  such  grant  is  rendered  void,  merely  upon  the 
foundation  of  fraud  and  deception,  either  bymr^npon 
those  agents  whom  the  Crown  has  thoogbt'pcoper 
to  employ ;  for  tbe  law  will  not  cast  an  imputation 
on  that  masfistrate  whom  it  trusts  with  the  exeostive 
power,  as  if  he  was  capable  of  iutentiopaliy  dis» 

(«)  Finch.  J^  89, 
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regarding  his  tnut,  bat  attributes  to  mere  impofti-       Utt. 
tion  (to  which  the  most  perfect  of  sablonary  beings       jf*"^ 
must  still  continue  liable)  those  little  inadvertencies,      y^^^^^/ 
which,  if  charged  on  the  will  of  the  Prince,  might  i»tmo^om 
lessen  him  in  .the  eyes  of  his  snbjects/'  Majutt 

•  ObORCB  Kit- 

Again,  speaking  of  the  King  as  the  foundation 
of  justice,  this  author  says,  **  A  consequence  of  bis 
prerogative  is  the  legal  ubiquity  of  the  King.  His 
Majesty,  in  the  eye  of  the  law,  is  always  present  in 
all  his  Courts,  though  he  cannot  personally  distri- 
bute justice."  '<  And  from  this  ubiquity  it  follows, 
that  the  King  can  never  be  nonsuit ;  for  a  nonsuit  is 
a  desertion  of  the  suit  or  action  by  the  non-appear- 
ance of  the  plaintiff  in  Court.  For  the  same  reason 
also»  in  the  forms  of  legal  proceedings,  the  King  is 
not  said  to  appear  by  his  attorney  as  other  men  do ; 
for,  in  contemplation  of  law,  he  is  always  present 
in  Court." 

Ag^n,  in  the  third  volume,  speaking  more  in 
detail  of  the  modes  of  proceeding  to  obtain  property 
from  the  Sovereign,  Mr.  Justice  Blackstone  says(tf), 
'^  The  common  law  methods  of  obtaining  possession 
or  restitution  from  the  Crown  of  either  real  or  per- 
somal  property,  are,  1.  ^y  petition  de  droit f  or  pe- 
tition of  right,  which  is  said  to  owe  its  original  to 
Edward  the  First ;  2.  By  monsirans  de  droit,  mani- 
festation or  plea  of  right ;  both  of  which  may  be 
.preferred  or  prosecuted  either  in  the  Chancery  or 
Exchequer." 

This  Court  is  not  sufficiently  acquainted  with  the 
proceedings  of  other  Courts  to  say  whether  this 
mode  of  proceeding  is  the  proper  remedy,   if  the 

(a)  3  Bl.  Com.  266,  &c. 


S70  OAIKS  DSTBRMtNSD  IH  tHB 

182S.      right  here  set  up  exists.    All  that  this  Court  pro^- 

Term,      suiues  to  decide  ,\%  whether  the  remedy  can  be  ob- 

Vifiv^w     tained  here  in  the  mode  prayed ;  it  is  not  necessary 

'" HM^TB*  *^^  ™^  *^  decide  whether  any  and  what  remedy  can 
MAjBtTY     be  obtained  elsewhere. 

Now  to  proceed  by  this  sort  of  process  against  the 
King  himself;  to  cite  him  personally ;  to  put  him  in 
contempt ;  to  do  certain  acts  in  pain  of  his  contu- 
macy—was too  extravagant  even  to  be  attempted ; 
and  therefore  the  'citation  is  prayed  against  the 
•King's  proctor. 

But  here,  «igain^  exactly  the  same  difficulty  occurs, 
both  in  principle  and  practice.  Either  the  King's 
proctor  does,  or  does  not,  represent  the  Sovereign. 
If,  virtute  officii 9  he  represents  his  Majesty,  he  has 
the  same  privileges ;  nor  can  he  be  put  in  con* 
tempt,  and  proceeded  against  in  pcsnam.  If  he  does 
not  officially,  yuoad  hoc,  and  so  as  to  be  binding 
upon,  represent,  the  Sovereign,  this  process  is  nuga- 
tory. It  may  be  sufficient  to  add,  that  the  King, 
as  has  been  said,  does  not  appear  by  his  attorney; 
and  that  no  instance  or  precedent  exists  of  making 
the  King's  proctor  a  defendant,  so  as  to  bind  the 
Sovereign  in  a  matter  touching  his  personal  rigiits. 
The  present  King's  proctor  has,  by  his  warrant  of 
appointment,  the  same,  but  no  greater,  powers  given 
him  than  those  exercised  by  his  predecessors.  He 
is  a  mere  law  agent  of  his  Majesty  to  watch  the  in- 
terests of  the  Crown,  and  to  assert  them,  when  so 
directed,  either  by  originating  proceedings,  or  by 
intervening  wh^  suits  have  been  brought  by  others; 
but  it  does  not  follow  that  the  Court  can  com^pel  him 
to  be  a  defendant ;  can  put  him  in  contempt,  and 
proceed  in  pain  of  his  contumacy.     So  the  King 
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or.  HIS  LAWB 


may  he  a  voloBtary  plaintiff  in  other  Courts ;  he  m 

the  public  prosecutor ;  criminal  suits  are  conducted       nmii 

in  his  name ;  and  his  attorney-general  may  ori^* 

nate  other  proceedings.    But  it  clearly  does  not  re« 

suit,  as  we  have  just  seen,  that  because  he  maybe   _Majb«w 

iroluntary  plaintiff^    he  can  be   made    a  defendant 

by  compulsion,  in  other  Courts. 

The  case  of  the  King's  proctor  appearing  for  the 
Crown,  to  assert  its  right  to  the  property  of  illegif- 
timate  persons  dying  unmarried  and  intestate,  which 
has  been  referred  to  in  the  argument,  is  the  very 
opposite  of  the  present.  There  he  asserts  a  right  on 
the  part  of  the  Crown;  here  he  is  to  be  made  a 
defendant  to  resist  a  claim  set  up  against  it.  And 
even,  in  that  case,  the  King's  proctor  cannot  pro- 
ceed, officially,  without  a  warrant  under  the  sign 
manual,  countersigned  by  three  Lords  of  the  Trea- 
sury; and  then  only  on  behalf  of  a  nominee  ap- 
pointed in  that  warrant.  And  this,  by  the  way,  is 
conformable  and  analogous  to  what  Lord  Coke  states . 
in  his  4th  Institute  (a),  that  '^  when  the  King  is 
Aiade  an  executor  of  the  will  of  another,  the  King 
^olli  appoint  certain  persons  to  take  execution  of 
^he  will  Dqpon  them  (against  whom  such  as  have  cause 
«f  suit  may  bring  their  action),  and  v^ppointeth 
others  to  take  the  accounts."  But  in  no  case  is  the 
liking's  proctor  ex  officio  competent,  much  less  com- 
pellable, to  have  suits  brought  against  him,  and  to 
l>e  impleaded,  so  as  to  bind  the  Sovereign. 

The  notice  served  on  the  King's  proctor  in  cases 
of  proceedings  by  creditors  to  obtain  an  adminis- 
tration where  a  person  is  dead,  intestate,  without 

(a)  4  Inst.  S36. 
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1822.  known  relations,  has  ako  been  mentioned  in  the  ar- 
^^*9  gument.  But  that  is  a  mere  notice,  and  not  at  all 
N^v-^/  for  the  parpose  of  proceeding  in  pienam,  so  as  to 
^or  Hu^^n  bind,  or  affect  the  right  of,  the  Crown.  It  is  quite 
Majbcty  modem  practice,  too,  very  lately  directed  by  the 
Court  ex  cautela  to  guard  against  surprise  and  over- 
sight ;  for,  although,  in  law^  the  King's  proctor  is 
at  all  times  present  in  Court,  still  a  notice,  in  Jdct^ 
is  preferrable,  lest  a  creditor,  perhaps,  to  a  trifling 
amount,  should,  under  an  assertion  of  their  being 
no  relations,  obtain  possession  of,  possibly,  a  large 
property :  and  the  notice  which  the  Court  expects 
to  be  given  to  the  King's  proctor,  in  these  cases,  is 
to  preserve  the  rights  of  the  Crown  in  the  event  of 
no  relations  appearing ;  and  for  the  benefit  of  those 
relations,  if  afterwards  any  should  appear.  So  dif- 
ferent, therefore,  is  that  from  the  present  proceed* 
ing,  that  it  furnishes  no  analogy  to  warrant  it.  TJus 
is  directly  a  demand  against  the  Sovereign  of  pro- 
perty, in  the  contemplation  of  the  law,  already  in 
possession  of  the  Sovereign. 

It  has  been  said  that  the  statute  39  &  40  Geo.  8.  (a) 
having  given,  or  at  least  regulated  the  Sovereign's 
right  to  dispose  of  his  property  by  will,  must  afford 
the  means  of  giving  effect  to  his  disposition.  But 
such  a  general  deduction  is  not  sufficient,  in  point  of 
law,  to  give  a  new  jurisdiction  to  this  Court,  which 
it  never  before  exercised,  of  proceeding  against  the 
reigning  Sovereign-  That  could  only  be  done  by 
clear  and  express  enactment.  What  inconsistency 
is  there  in  supposing  that  the  legislature,  though  it 
declared  and  regulated  the  Sovereign's  right  of  tes- 

(a)  30  6c  40  Geo.  S.  c.  88. 
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tacy,  chose  to  leave  the  mode  of  proceeding  re-       189S. 
specting  his  will  where  it  stood  before?     Why,  is       y  "*^ 
it  to  be  supposed  that  the  legislature  meant,  in  fu-      ^^^^v^^ 
lure,  to  submit  the  reigning  successor  to  the  autho-«  iiiTH«o#oDf 
rity  of  an  ordinary  jurisdiction,  to  which  no  Sove**     majbstt 
reign  had  ever  before  been  subjected,  and  which 
would  be  a  departure  from,  and  violation  of  the 
principles  of,  the  constitutional  prerogatives  of  the 
Crown  ?    It  was  said  that  it  would  be  a  mockery 
to  recogmze  the  power  of  one  Sovereign  to  make 
a  will,  and  yet  to  leave  a  power  in  his  successor  to 
defeat  its  operation ;  and  so  it  would  be,  if  the  sue* 
cessor  could  be  supposed  capable  of  exercising  any 
power  of  that  sort.     It  would  be  in  some  degpree  pre* 
snmptnous,  and  almost  disrespectful,  for  the  Court 
to  express  its  full  conviction  of  the  impossibility  of 
his  Majesty,   personally,   entertaining  the  slightest 
disposition  to  exercise  any  such  power  of  defeasance* 
The  Sovereign  can  have  no  personal  wish  on  this 
subject  but  that  of  doing  justice.     The  law  itself, 
indeed,    does  not  permit  the  contrary  to  be  even 
suspected.     The  Ring  can  do  no  wrong ;  he  cannot, 
constitutionally,   be  supposed  capable  of  injusticer 
If  properly  applied  to  in  the  forms  prescribed  by 
law  and  the  constitution,  no  doubt  ought  to  exist 
that  real  justice  will  be  done.     What  the  real  justice 
of  ths  case  may  be,  this  Court,  in  my  judgment,  has 
^ot  the  authority  to  decide;  and  being  of  that  opi- 
%ion,  the  Cpurt  holds  itself  bound  by  law  to  reject 
%he  present  application. 


VOL.  I.  s 
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HoBSON  V.  Blackburn  and  Blackburn. 


1822. 

Trinity  (On  the  Admission  of  an  Allegation.) 

Term*  

4ih  Session. 

Motaai,  or      MaRTHA  HOBSON,   Susannah  Hobson,  and 

conjoint,  wilU 

{90  stffkd)/iT'  Joshua  Hobson,  sisters  and  brother,  made  the  foU 
either  o^nZ  lowing  Conjoint  or  mutual  will,  dated  on  the  2d 
SJSSX^  ''•"  day  of  September,  1794:— 

iSS^Jt^  ^®  We,  Martha,  Susannah,  and  Joshua  Hobson,  being 
law  of  this       in  health  of  body  and  sound  in  mind,  do  agree  to 

country  •  what  '  o 

effect  soever  the  following  assignment  of  our  property  in  case  of 
tTsuch  fnstra-  cach  other's  decease,  exclusive  of  five  hundred 
iy*^n*^i^  pounds,  the  disposal  of  which  we  prdpose  leaving  a 
gaUon,  pro-     memorandum  of,  accordinof  to  our  particular  likin&f. 

pounding  an  . 

instrument  of  The  remainder  of  our  property  we  resolve  to  be 
rejected;  ami  left  in  this  manner: — The  whole  of  the  interest  of 
of'Sr^same  ^U  excluding  the  above  mentioned  five  hundred, 
fa/^date^in*  ^^^'^  dcvolve  to  the  longest  life  or  lives  while  con- 
effect  pro-       tinuinof  single  :    but,    if   the  survivors  marry,    the 

nonuced  for.  &  e»      '  »  .       "^         . 

property  of  the  deceased  shall  be  immediately  dis* 
tributed  equally  amongst  our  brothers  and  sisters, 
viz.  William  Hobson,  Lydia  Blackburn,  Hannah 
Blades,  and  George  Hobson,  including  survivor  of 
survivors  of  this  testament,  who  are  to  have  an  equal 
share  with  the  rest ;  or  in  case  of  their  decease,  viz» 
our  above  mentioned  brothers  and  sisters,  their 
share  to  be  equally  distributed  among  their  children ; 
or  in  case  one  of  the  survivors  marrying,  the  single 
survivor  shall  have  the  interest  of  the  property  of 
the  deceased  during  the  time  of  his  or  her  remain- 
ing single,    but   after  marriage    to   have  no  more 
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claim  than  any  other  part  of  the  family  ;  and  on  the  1822. 

demise  of  the  last  of  us  three,  provided  he  or  she  ^»«»f|f 

remained  single  during  life,  the  property  of  the  other  ^^^^^/ ' 

two  shall  be  equally  divided  amongst  our  remaining  Hobiok 

brothers  and  sisters ;  or,  in  case  of  their  decease,    bIackbuu 

— -J 

their  share  to  be  equally  divided  amongst  their  chil-  b&aulbusv. 

dren,  with  this  provision,  that  the  property  of  the 

last  survivor  shall  be  entirely  at  their  own  disposal. 

We  agree  to  leave  each  other,  with  our  brothers 

WilKam  and  George  Hobson,  executors,  to  this  our 

last  will  and  testament,  to  which  we  put  our  hands 

this  2  J  day  of  September,  1794. 

Martha  Hobson. 
Susannah  Ho!bson. 
Joshua  Hobson. 

Witness,  George  Hobson. 

Joshua  Hobson  died  in  the  month  of  October, 
1796,  a  bachelor^  and  without  having  altered  or  re- 
voked his  part  of  the  said  mutual  will ;  a  probate 
of  which,  as  to  the  effects  of  the  said  Joshua  Hob- 
son, was  granted  in  August,  1 799,  to  Martha  Hob- 
son, spinster,  Susannah  Hobson,  spinster,  and  George 
Hobson,  three  of  the  executors  named  in  the  same. 
And  Martha  Hobson  and  Susannah  Hobson  enjoyed 
the  income  so  derived,  arising  from  the  property  of 
Joshua  Hobson,  till  the  death  of  Martha  in  the 
month  of  December,  1820,  a  spinster,  leaving  Su- 
sannah, also  a  spinster,  still  surviving. 

On  the  30th  of  November,  1820,  Martha  Hobson 
made  the  following  separate  testamentary  disposi- 
tion of  her  property  :— 

As  my  last  will  I  leave  to  my  dear  sister,  Lydia 
Blackburn,  my  share  of  the  undivided  property  in 
my  dear  father's  estates ;  to  uiy  dear  sister,  Susannah 

S2 
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18227^     Hobson,  I  leave  the  income  arising  from  the  whole 
^S^*^     of  my  funded  property  for  her  life  j  I  also  leave  to 
s^\^<^      her  my  plate,  books,  furniture,  and  such  of  my  ap- 
HbBfo*      parel  as  she  may  like  to  take,  the  remainder  of  my 
Blachbobh   apparel  I  wish  to  be  given  away  to  any  person  my 
B&MBBvsirr  sister  Susannah  may  think  proper;  and,  after  the 
demise  of  my  dear  sister  Susannah  Hobson,  I  leave 
the  whole  of  my  funded  property  to   be  divided 
equally  between  my  nephew  William  Blackbunit 
^nd  my  nieces  Lydia  Blackburn,  Eleonora  Black- 
burn, Elizabeth  Blades,  Caroline  Blades,  and  Laura 
Blades. 

I  leave  my  sister  Susannah  Hobson,  executrix, 
and  my  brother  George  Hobson,  executor,  to  this 
my  will. 

Buckwell  Hall,  Dulwichf 
,90th  November,  1820. 

Maktha  HoBSOir  '"' 
Witness,  George  Hobson. 

Probate  of  \}^e  joint  will,  as  that  of  Martha  Hob- 
son,  the  party  deceased  in  this  cause,  was  prayed  by 
George  Hobson,  one  of  the  surviving  executors 
named  in  the  s^id  joint  will,  on  the  one  hand  ;  and 
letters  of  administration,  with  the  separate  will  an« 
nexed,  as  that  of  the  same  deceased,  were  prayed 
by  the  nieces  and  two  of  the  legatees  named  in  the 
said  separate  will,  on  the  other  hand. 

The  allegations  propounding  these  instruments, 
respectively,  were,  in  eflFect,  mere  common  condiditSf 
except  in  the  following  particulars : — The  allegation 
propounding  the  joint  will  further  pleaded  the  death 
of  Joshua  Hobson,  a  bachelor,  in  October,  1796,  and 
that  probate  of  the  said  joint  will,  as  to  the  effects 
of  Joshua  Hobson,  was  taken  by  the  deceased  ia 
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the  month  of  August,  1709.    The  allegation  pro^*       uatt. 
ponnding  the  separate  will  further  alleged^  "  that  at       Xermi 
the  time  of  making  the  joint  will,  and  also  at  the     v«^v*^ 
time   of  the  death  of  the  said  Joshua  Hobson,  the      Hoiiwm 
whole  of  the  personal  estate  and  effects  of  the  said    Bi.«imo«» 
Martha  Hobson,  spinster,  the  party  in  this  cause  Blackboiv. 
deceased,  did  not  exceed  in  value  the  sum  of  8000/. ; 
and  that  she  was,  at  the  time  of  her  making  and 
executing  her  trtie  last  will  and  testament  [namely, 
the  one  propounded],  and  at  the  time  of  her  death, 
possessed  of,  and  entitled  to,  personal  estate  and 
effects  of  the  amount  or  value  of  13,000/.  or  there- 
abouts— that  the  value  of  the  estate  and  effects  of 
the  said  Joshua  Hobson,  at  the  time  of  the  making 
of  the  said  ]omt  will,  was  about  6000/. ;  and  at  the 
time  of  his  death  did  not  exceed  the  sum  of  6650/.— • 
an4  that  the  value  of  the  estate  and  effects  of  the 
said  Susannah  Hobson,  spinster,  at  such  time  [that 
isy  at  the  time  of  making  the  joint  will]  did  not 
exceed  the  sum  of  8000/." 

Of  these  allegations,  that  propounding  the  joint 
y^^  of  September,  1794,  was  opposed  on  behalf  of 
the  nieces,   who  propounded  the  separate  will  of 
November,  1820.        ^ 
^j.  Judgment. 

Sir  John  Nicholl. 

I  have  no  hesitation  whatever  in  rejecting  the 
allegation,  propounding  the  mutual,  or  conjoint,  will, 
as  that  of  the  party  deceased  in  this  cause,  on  the 
principle,  that  an  instrument  of  this  nature  is  un- 
known to  the  testamentary  law  of  this  country  j  or, 
in  other  words,  that  it  is  unknown,  as  a  wiii,  to  the 
law  of  this  country  at  all.  It  majff  for  aught  that 
I  know,  be  valid  as  a  compact-^it  may  be  operative. 
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1S7SL       in  equity,  to  the  extent  of  making  the  devisees  of 

g^^y     tlie  will  trustees  for  performing  the  deceased's  part 

v>v«^      of  the  compact  (a).     But  these  are  considerations 

HoBsoM      ii^holly  foreign  to  this  Court,  which  looks  to  the  in- 

Blackburv   strument  entitled  to  probate  as  the  deceased's  rvillf 

Blackbusw.   and  to  that  only.     The  allegation  plainly  proceeds 

upon  a  notion  of  the  irrevocability  of  the  instru-^ 

ment  which  it  propounds  as  the  will  of  the  deceased^ 

Why  this  very  circumstance  destroys  its  essence  as 

a  will  (b)f  and  converts  it  into  a  contract  ;  a  species 

(a)  As  in  tbe  case  of  Dafour  and  Perraro :  see  the  judgment 
of  Lord  Camden  in  Uiat  case,  delivered  18th  July,  1769,  in 
HargraTo's  Jurid.  £xer«  toI.  ii.  p.  101. 

In  Uie  Walpolo  case,  George  Earl  of  Orford's  will  of  17^ 
and  Horace  Lord  WalpoIe*s  codicil  of  the  same  date,  made  in 
concert,  constituted,  in  effect,  a  mntaal  will.  Horace  Lord 
Walpole  died  in  1757,  without  reroking  his  part  of  tlie  mutual 
will,  namely,  the  codicil  of  1756.  George  Earl  of  Orford  died 
in  1701,  when  it  appeared  that  he  had  made  a  codicil  in  1776 ; 
and  this,  by  reason  of  a  reference  to  his  loit  will  bearing  date 
in  1752,  was  contimed  a  rerocation  of  his  part  of  the  mutual 
will,  namely,  the  will  of  1756.  [Vide  pages  38,  39,  ante;  and 
7  Durnf.  &  East,  138.]  A  case  was  then  raised,  in  equity,  that 
the  mutual  will  of  1756  became  irrevocable  on  the  death  of  Lord 
Walpole  in  1757,  though  it  was  admitted  to  have  been  revocable 
by  either,  during  the  joint  lives  of  Lord  Walpole  and  Lord  Or- 
ford, with  notice  to  the  other.  And  tlie  judgment  of  Lord  Cam- 
den in  Dufour  and  Perraro,  was  mainly  relied  on  in  support  of 
that  position.  The  compact  of  the  mutual  will  was  not  enforced, 
however,  in  the  \Valpole  case;  but  this  was  chiefly,  it  seems,  by 
reason  of  the  uncertainty,  and,  in  some  sense,  unfairness,  of  the 
compact:  so  that  it  loaves  tlie  principle  of  Lord  Camden's  deci- 
sion in  Dufour  and  Perraro  wholly  unshaken.    See  3  Ves.  403. 

(6)  The  making  of  a  will  is  but  the  inception  of  it,  and  it  doth 
not  take  effect  till  the  death  of  the  testator :  for,  omite  testamen* 
turn  morie  comummatum  est;  et  voluntas  est  ambulatoria^  utqut 
ad  extremum  vita  ierminutn,^  Then  shall  it  be  against  the  na- 
ture of  a  will  to  be  so  absolute,  that  he  who  maketh  the  same. 


PREROGATIVE    COURT    OF    CANTERBUKY. 


270 


of  instrument  over  which  thi^  Court  has  no  jurisdic- 
tion. Upon  these  broad,  and,  as  I  apprehend,  suffi- 
ciently intelligible  grounds,  I  reject  this  allegation. 

Allegation  rejected. 

being  of  good  and  perfect  memory,  cannot  countermand  it 
Forse  and  Hembling*s  case,  4  Rep.  61. 

If  a  man  make  his  testament  and  last  will  irrevocably,  yet  he 
may  revoke  it ;  for  his  acts  or  his  words  cannot  alter  the  judg- 
ment of  the  law,  to  make  that  irrevocable  which,  of  its  own 
nature,  is  revocable.    yinyor*s  case,  8  Rep.  81. 

So  Swinburne,  in  treating  of  the  revocation  of  testaments, 
wherein  are  express  clauses,  even,  derogatory  of  the  power  of 
making  future  testaments,  as  ''  I  do  from  henceforth  renounce 
the  power  of  making  any  other  testament,"  or  the  like,  lays 
down,  that  such  testaments  are  avoided  by  testaments  of  a  later 
date,  precisely  as  if  they  contained  no  such  derogatory  clauses. 
**  The  reason,"  he  adds,  "  is,  because  the  clause  derogatory  of 
the  power  of  making  testaments  is  utterly  void  in  law ;  nor  can 
a  man  renounce  the  power  or  liberty  of  making  testaments;  nei- 
ther is  there  any  cautel  under  heaven  to  prevent  this  liberty, 
which  also  endure th  whilst  any  life  endure th."  Swinb.  p.  504. 
See  also  to  the  same  effect,  pages  101,  102,  501,  &c. 


1822. 

Trinity 

Term. 


HeasoN 

Blackburm 

and 
Blackbvhv. 


Dew  v.  Clark  and  Clark. 


(On  the  Admission  of  an  Allegation.) 

Ely  STOTT,  the  deceased  in  this  cause,  died 
on  the  18th  of  November,  1821,  leaving  behind  him 
a  widow,  and  Charlotte  Mary  Dew,  his  natural  and 
lawful,  and  only,  child.  The  deceased  died  pos- 
sessed of  a  considerable  personal  property,  amount- 
ing in  value  to  about  40,000/. 

sanity,  in  order  to  defeat  a  will, 


1822. 

Tnnity 

Term. 

Bye  Day. 

Partial  insa- 
nity may  inva- 
lidate a  will, 
which  is  fairly 
to  be  inferred 
the  direti  off- 
spring  of  that 
partial  insa- 
nity.—An  alle* 
gation  plead- 
ing partial  In- 
admiUed» 
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1822.  The  present  qnestion*  arose  as  to  the  admissibility 

^^^^  of  a  plea  tendered  on  the  part  of  Charlotte  Mary 
^v^>  Dew,  responsive  to  an  allegation  or  common  caif<* 
i>KW  didit  given  and  admitted  on  the  parts  of  Thomas 
Clark  and  Valentine  Clark,  the  residuary  legatees  therein 
Cu«x«      named,  pleading  and  propounding  a  testamentary 

paper,  bearing  date  on  the  26th  of  May,  I818f  as 

the  last  will  of  the  deceased. 

The  allegation  (after  pleading,  in  the  first  article, 

the  death  and  circumstances  of  the  deceased)  went 

on  to  plead,  in  substance— > 

2.  That  in  the  year  1774  the  deceased .  intermar- 
ried with  Mary  Simson,  the  mother  of  Charlotte 
Mary  Dew,  party  in  the  cause — that  shortly  after 
the  said  marriage  he  betrayed  great  violence  and 
irritability  of  temper  especially  towards  his  said 
wife,  and  conducted  himself  as  a  person  labouripg 
under  mental  derangement— that  a  few  days  after 
bis  wife  was  delivered  of  the  said  Charlotte  Mary 
Dew,  in  the  month  of  November,  1788,  the  de- 
ceased, who  then  practised  as  a  surgeon,  directed 
that  she  should  be  taken  from  her  bed  and  washed 
from  head  to  (oot  with  cold  water — that  this  order 
was  reluctantly  complied  with  by  the  persons  attend- 
ing her  under  the  deceased's  peremptory  injunctions; 
in  consequence  of  which  extraordinary  treatment 
his  said  wife  became  very  ill,  and  died  in  about  ten 
days. 

3.  That  immediately  after  the  birth  of  the  said 
Charlotte  Mary  Dew  the  deceased  shewed  great  an- 
tipathy to  her,  and  refused  to  see  her  for  two  or  three 
years — that  he  laboured  under  great  and  continued 
delusion  of  mind  respecting  his  said  daughter;  de^^ 
daring,  whilst  she  was  in  her  earliest  infancy^  that 
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die  was  invested  by  nature  with  a  singular  depra-       I82d. 
▼ity— was  bom  to  become   the  peculiar  victim  of      j7**^ 
vice  and  evil — was  the  special  property  of  Satan,     wv<^ 
&c.     That  the  deceased,  as  his  said  daughter  ad«       i>>w 
vanced  in  life,  persisted  in  similar  assertions,  and      Clarx 
continued  to  entertain  a  similar  notion  respecting 
his  said  daughter,  at  all  times  to  the  time  of  his  own 
death. 

4.  That  the  said  Charlotte  Mary  Dew,  notwith- 
standing, constantly  felt  and  expressed  a  filial  afiec« 
tion  for  the  deceased,  and  behaved  to  him  with  re- 
spect and  attention—that  she  conducted  herself,  on 
all  occasions,  with  decorum  and  propriety;  was  a 
person  of  strictly  moral  and  religious  habits ;  and 
was  so  known  to  be  by  many  persons  of  high  cha- 
racter and  reputation. 

The  subsequent  articles  of  the  allegation,  eigh- 
teen in  number  (with  the  exception  of  one  at  the 
end,  reciting  and  contradicting  the  condidit)^  in- 
stanced a  variety  of  circumstances,  as  well  evincing 
the  deceased^s  insane  aversion  to  his  daughter,  plead- 
ed in  the  third  article,  as  tending  to  shew,  that  he 
laboured  under  mental  perversion  in  some  otfaei 
particulars,  especially  on  religious  subjects. 

The  admission  of  this  allegation  was  opposed  on 
the  behalf  of  Thomas  and  Valentine  Clark,  as  stat- 
ing, on  the  face  of  it,  a  mere  case  of  great  and  ap- 
parently unfounded,  but  still  not  insane,  dislike- 
that  nothing  could  impeach  the  will  short  of  legal 
insanity,  to  a  case  of  which,  it  was  contended,  that 
no  proof  taken  upon  this  allegation  could  be  ex- 
pected to  amount.  In  particular  it  was  argued,  that 
the  will  itself  was  incompatible  with  any  notion  of 
the  deceased's  aversion  to  the  party  who  appeared  in 
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opposition  to  it,  being  founded  in  insanity — that  the 
^i*"^  deceased  could  not  be  mad  quoad  hanc  by  halves-* 
that  irrational  antipathy  must  have  operated  with 
him  to  the  total  exclusion  of  its  object  from  his  testa- 
GiAM  mentary  bounty ;  but  that  a  series  of  testamentary 
scripts  was  before  the  Court,  in  each  of  which  the 
daughter  was  benefitted ;  and  that  the  very  will 
sought  to  be  impeached  bequeathed  her  100/.  per 
annum — a  legacy,  which,  however  inadequate,  per- 
haps, to  her  views  and  expectancies,  was  conclusive 
to  shew  that  the  testator^s  disaflfection  to  his  daugh- 
ter was  not  such  as  to  preclude  him  from  exercising 
a  discretion  in  testamentary  matters,  even  with  re- 
spect to  her ;  and,  consequently,  that  it  could  not 
avail  to  call  in  question  his  general  testamentary 
capacity. 

Some  objections  were  also  taken  to  particular 
parts  of  the  allegation,  in  the  event  of  the  Court 
declining  to  reject  it  as  a  whole. 

Judgment. 

Sir  John  Nicholl. 

The  present  case  is  one  of  a  singular  complexion ; 
but  it  is  one  which  I  am  not  disposed  to  stop,  in 
liminej  by  repelling  this  allegation  j  especially  be- 
ing, as  it  is,  set  up  on  the  part  of  an  only  child. 

The  case,  in  substance,  is  one  of  partial  insanity— 
of  insanity  quoad  hocy  upon  a  particular  subject ;  or 
rather,  perhaps,  quoad  hanCy  as  to  a  particular  per- 
son— that  person  being  the  deceased's  daughter,  and 
only  next  of  kin.  It  is  alleged^  in  the  plea  now  ten- 
dered to  the  Court,  that  the  deceased  conceived  a 
dislike  to  this  only  child,  founded  purely  on  illusion ; 
and  it  is  inferred^  that  he  was  actuated  solely  by  that 
illusion,  to  dispose  of  his  property  in  the  manner  in 
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Idcfa  it  IB  purported  to  be  conveyed,  by  ttie  ^11 
ropounded  in  the  allegation  to  which  this  plea  is       j^^ 
^sponsive.  v^y^/ 

Now  the  possible  occurrence  of  such  a  case  of  ^^ 
ftrtial  insanity,  and  that  proof  of  it  may  invalidate 
will,  which  is  fairly  presumable  to  have  been  made 
iider  its  direct  and  immediate  operation,  must  be 
Emitted  on  the  authority  of  Greenwood's  case  (a), 
iiough  the  last  verdict  in  that  case,  if  I  remember, 
itablished  the  will.  And  this  being  so  I  am  by  no 
leans  prepared  to  say,  that  no  case  made  out  in 
ridence,  taken  as  upon  the  plea  now '  tendered, 
ould  induce  me  to  relieve  the  party  who  tenders  it, 
gainst  the  operation  of  the  will  sought  to  be  im- 
cached.  At  the  same  time  I  must  observe,  first, 
lat  the  plea  is  one  of  that  sort  to  which  it  is  not 
ery  likely  that  the  proof  will  come  up ;  and,  se- 
ondly,  that,  even  if  it  does^  I  by  no  means  pledge 
lyself  to  pronounce  against  the  will.  Being  a  case 
owever,  which  I  cannot  determine  satisfactorily  to 

(o)  The  foUowiDg  is  an  outline  of  Greenwood's  case  (often 
)ferred  to  in  argument,  but  of  which  the  Editor  is  not  aware 
lat  there  is  any  printed  report)  as  stated  in  Mr.  (now  Lord) 
Irskine's  speech,  on  the  trial  of  James  HadGeld,  for  shooting  at 
it  late  Majesty,  at  Drury  Lane  Theatre.  "The  deceased, 
Ir.  Greenwood,  whiht  insane,  took  np  an  idea  that  his  brother 
•d  administered  poison  to  him,  and  this  became  the  prominent 
iatore  of  his  insanity.  In  a  few  months,  however,  he  reco- 
ored  his  senses,  ami  returned  to  his  profession,  which  was  that 
f  a  barrister,  &c.  but  could  never  divest  his  mind  of  the  mor- 
id  delusion,  that  his  brother  had  attempted  to  poison  him; 
nder  the  influence  of  which  (so  said)  he  disinherited  him.    On 

trial  in  the  Court  of  King's  Bench  apon  an  iasve,  deviMvii 
el  won,  the  Jury  found  agaimt  the  will ;  but  a  contrary  verdict 
^as  had  in  the  Court  of  Common  Picas ;  and  the  suit  ended  in 

compromise." 
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IM%       my  mind  against  the  party  who  sets  it  up»  in  this 

^^      stage  of  it,  I  think  that  I  am  bound  to  admit  the 

v.#v^^      allegation,  as  by  so  doing,  I  give  her  the  option  of 

i>«^        proceeding  with  the  cause,    if  she  thinks  proper. 

Clark       She  must  be  apprized,  however,  as  well  that  the 

ChAMtu      burthen  of  proof  rests  with  her,  as  that  this  burthen, 

in  my  judgment,  is,  from  the  very  nature  of  the 

case,  a  pretty  heavy  one.    The  present,  indeed,  may 

be  less  difficult  to  make  out,  than  Greenwood's  case, 

in  one  respect,  as  the  delusion  under  which  this 

deceased  is  charged  to  have  laboured  towards  the 

complainant  is  alleged  to  have  been  coupled  with 

something  of  insane   feeling  in    other  particulars, 

especially  on  the  subject  of  religion ;  although  herCf 

as  in  6reenwood*s  case,  the  general  capacity  is,  in 

substance,  unimpeached.     But  she  must  understand 

that  no  course  of  harsh  treatment — ^no  sudden  bui^ts 

of  violence — ^no  display  of  unkind,  or  even  unnatural 

feeling,  merely j  can  aviEul  in  proof  of  her  all^fa* 

tion — she  can  only  prove  it  by  making  out  a  case  of 

antipathy,  clearly  revolvable  into  mental  perversion  j 

and  plainly  evincing,  that  the  deceased  was  insane 

as  to  her  J  notwithstanding  his  general  sanity. 

Without,  then,  committing  the  Court  as  to  what 
may  be  its  ultimate  opinion,  even  should  the  facts 
pleaded  in  this  allegation  be  proved,  it  is  not  an 
allegation  which  I  think  myself  justified  in  preclud- 
ing from  going  to  proof.  The  case  set  up  in  the 
plea,  to  say  the  least,  savours  strongly  of  ^  being  one 
of  partial  insanity ;  and  it  is  too  much  to  say,  in 
the  first  instance,  that  a  will  which  can  be  argued, 
with  any  face  of  probability,  to  have  been  the  direct 
offspring  of  that  partial  insanity  if  it  be  proved  to 
have  existed,  can,  upon  no  such  proof  of  its  actual 


from  an  early  period.    Nor  do  some  objections^  to 

one  or  two  articles,  of  another  nature,  appear  to  me, 

•Itogether,  well  fomided.     It  is  said,  for  instance, 

uiat,  under  the  10th  article,  the  Court  could  only  be 

'amished  with  Mr.  Bartlett's  opinion.     Why,  that  is 

lot  exactly  so.     Mr.  Bartlett,  in  stating  his  opinion, 

lat  the  deceased  was  insane,  will,  of  course,  at  the 

\me  time,  state  his  reasons  for  it — and  his  reasons 

ay  have  weight  with  the  Court,  though  his  mere 

inion  may  have  little,  if  any. 

Upon  the  whole,  then,  I  admit  the  allegation ; 

ring  it  for  the  party  to  proceed  with,  or  drop  the 

ad  libitum.     Upon  the  expediency  of  the  for- 

measure  she  will  advise  with  her  counsel;  the 

>riety,  under   all  the  circumstances,    she  must 

rmine  for  herself. 

Allegation  admitted. 


ChAUK 
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existence  as   tnay  result  from  the  evidence   taken      j^Il 
^pon  this  plea,  be  relieved  against  Tbww^ 

Being  disposed,  therefore,  to  over-rule  the  ob- 
jections taken  to  the  allegation,  as  a  whole;  the 
objections  taken  to  parts  of  it  are  of  no  gre^it 
weight  in  my  mind.  They  are  nearly  all  resolvable 
into  this  general  objection,  namely,  that  the  case, 
as  •  laid,  embraces  a  ^considerable  period  of  time, 
and  must  lead  to  a  considerable  bulk  of  evidence. 
But  these  are  results  to  which  the  setting  up  of 
such  a  case  leads,  unavoidably.  It  is  hardly  pos- 
sible for  the  Court  to  form  a  right  judgment  of  the 
deceased's  state  of  mind  in  the  particular  in  question, 
without  his  whole  history,  so  far  as  respects  that 
particular,  being  laid  before  it.  It  was  incumbent, 
therefore,  on  the  party,  to  go  into  some  minuteness 
detail  on  this  point ;  and  to  take  up  the  history 
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T^^  FiLBWOOB  t;.  CotJSENS  and  Others. 

4tli  July.      — ^ 
A  pji^.  80    J.  HIS  was  a  question  respecting  the  force,  and 
tbe  Middle  of  validity,  of  the  asserted  last  will  and  testament  of 
* *t*l>eoon.**  Charles  Elms,  late  of  Leicester  Square,  in  the  county 


^^?^J^  of  Middlesex,  the  party  deceased  in  the  cause,  bear- 
^JSSi^  ing  date  on  the  10th  of  February,  1820.  It  was 
pvqper*  propounded  by  Mr.  John  Cousens,  the  deceased^s 

son-in-law,  and  one  of  the  executors  named  in  it ; 
and  was  opposed  by  Harriet  Filewood,  the  sole  ex- 
ecutrix under  a  will  of  the  same  deceased,  dated  on 
the  3d  of  February,  1810.     The  suit  commenced 
as  long  back  as  in  Michaelmas  Term,  1820;  and 
counter  allegations  had  been  filed;  witnesses  had 
been  examined  on  both ;  afid  publication  was  pray- 
ed;  when,  on  the  1st  Session  of  Hilary  Term,  1822, 
Mr.  John  Cousens  appeared,  and  was  admitted  tf' 
pauper.     Other  proceedings  were,' subsequently,  had 
on  the  cause,  which  now  stood  for  sentence,  having 
been  argued  upon  two  preceding  days. 
Judgment. 
Sir  John  Nicholl. 

[After  recapitulating,  and  commenting  upon,  the 
evidence.] 

Upon  this  evidence,  I  have  no  doubt  in  pronounc- 
ing against  the  paper  propounded,  and  should  have 
as  little,  in  condemning  the  party,  who  has  been 
rash  enough  to  propound  it,  in  costs,  but  from  the 
circumstance  of  his  now  appearing  before  the  Court 
as  a  suitor  in  forma  pauperis.  In  the  superior 
Courts,  at  least,  of  common  law,  paupers,  so  admitted 
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under  3  Hen.   7.  c.  12.  are  excused  from  paying  um. 

costs,  when  plaintiffs,  by  23  Hen.  8.  c.  15.  (a) ;  at  ^j^"^ 
the  same  time  they  are  liable,  under  that  statute, 


to  suffer  whipping,  or  other  punishment,  at  the  fickwoob 
discretion  of  the  Judges :  and  it  was  formerly  the  goo 
custom— -(a  custom,  said,  however,  more  than  m 
century  back,  to  have  fallen  into  disuse,  even  at  that 
time  (b)  ) — to  give  paupers,  if  nonsuited,  their  elec- 
tion either  to  be  whipped,  or  to  pay  their  costs,  not* 
withstanding  their  exemption  from  costs  under  the 
statute  of  Hen.  8.  to  which  I  have  just  referred. 
But  I  am  not  aware  that  this  Court  either  is,  or,  in- 
deed, ever  was  authorized  to  order  a  suitor  before  it, 
in  formA  paupei^is,  to  be  punished  by  whipping  or 
otherwise,  under  what  circumstances  soever  of  mis* 
conduct.  And  supposing  the  Court  to  be  at  liberty, 
notwithstanding  the  statute  of  Hen.  8.  to  condemn 
a  pauper  in  costs,  and  put  him  in  contempt,  &c. 
lor  non-payment  (c),  I  should  still  be  unwilling  to 
proceed  to  that  extremity  in  the  absence  of  a  pre- 

Sdent ;  no  instance  of  the  sort  having  occurred  in 
ese  Courts,  at  least  that  I  am  apprized  of. 

(a)  See  23  Hen.  8.  c.  15.  in  conjanction  with  11  Hen.  7.  c.l2. 

The  statute  of  Hen.  8.  is  limited,  however,  to  particular  suits; 

n  which  particular  suits  only,  it  should,  therefore,  seem,  that 

#apers  could  claim  to  he  exempt  from  paying  costs,  at  least, 

oder  that  statute. 

(6)  See  1  Sid.  201.    7  Mod.  114. 

(c)  Which,  however,  the  £ditor  apprehends,  would  have  heen 

Dsonant  with  the  practice  of  the  Chancery  in  this  respect, 

ere  a  pauper  may  he  committed  for  filing  an  improper  hill — 

t  is,  where  the  bill  may  be  dismissed  with  costs ;  and  the 

per   be  committed,   in   default  of  payment.     See  Ex  parte 

w,  2  Ves.  jun.  40,  and  Peirson  r.  Belchier,  4  Vos.  630. 
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FiLBWOOD 

«• 

COUSBIIt 

and  Oltai. 


Meantime— in  order  to  mark  my  sense  of  the 
iniquity  of  the  present  suit,  and  by  way  of  inter- 
posing some  check  to  cases  of  this  description,  which 
have  occurred  too  frequently,  in  recent  instances— -I 
adopt  a  middle  course,  as  to  which  I  feel  myself  at 
perfect  liberty,  by  condemning  this  pauper  in  costs 
of  the  suit,  up  to  the  time  of  his  being  admitted  a 
pauper ;  and  I  pronounce  accordingly. 
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IN  THE  CONSISTORY  COURT  OF  LONDON. 


Greex^  falsely  called  Dalton  v.  Dalton.  THnity 

Term. 

^  Ist  Session* 

OOPHIA  GREEN,  the  natural  and  lawful  daugh-  a  marriage 
ter  of  William  and  Maria  Green,  of  Oxford  Street,  ^'^io.l^^/lJJ, 
in  the  parish  of  Mary-le-bonne,  was  bom  on  the  31st  ^««  pnWica- 

^*  ^  '  tion  of  banns 

of  December,  1802.     On  the  26th  January,  1803,  [the  name  of 
she  was  baptized  by  the  name  of  "  Sophia"  only,  iog'uiwrted*' 
and  from  the  time  of  her  said  baptism,  was  called  tr*oe,^and  ouiy, 
and  known  by  no  other  name.     On  the  23d  of  Fe-  fJ'I^l*!^™?/ 

J  Uie  surname  J 

bruary,  1820,  a  marriage  was  had  and  solemnized  «nder  the 
in  the  parish  church  of  St.  Mary,  Islington,  between  c.  33. 
Thomas  Dalton  (the  party  proceeded  against)  and 
the  said  Sophia  Green,  in  virtue  of  banns  of  mar« 
liage  three  times  previously  published  in  the  said 
parish  church,  as  between  Thomas  Dalton  and  So- 
phia *^  Augusta"  Green.  This  was  a  suit  brought 
by  William  Green,  the  father,  to  annul  the  said 
marriage,  on  the  grounds  of  minority,  want  of  con- 
sent, and  such  undue  publication  of  banns. 

It  was  clearly  established  in  evidence,  that  the  mi- 
nor, Sophia  Green,  was  so  bom  and  baptized;  and  was 
so  known  by  the  christian  name  of  "  Sophia^^  only. 
It  was  also  clearly  established,  that  the  banns  were 
so  published,  a^  between  Thomas  Dalton,  and  Sophia 
**  Augusta"  Green,  in  the  church  of  a  parish  to 
which  neither  of  the  said  parties  belonged ;  that  the 
marriage  had,  pursuant  thereto,  was  unknown  to  the 
said  William  Green  till  the  month  of  Jane  following, 
the  said  Sophia  Green  returning  immediately  to  her 

VOL.    I.  T 
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Trinity 
Term. 

Green 

V. 

Daltom. 


said  father's,  and  living  with  her  parents  as  before ; 
and  that  the  said  William  Green  expressed   the  ut- 
most grief  and  surprize  at  the  discovery  of  it.     It 
appeared   that  the  banns  under  which  the  marriage 
was  had,  were  delivered  by  the  dc  facto  husband ; 
but  the  entry  of  the  marriage  in  the  parish  register 
.  book  was  signed  by  the  wife,  Sophia  ^^Augusta^* 
Green.     It  did  not  appear  that  there  was  any  dis* 
parity  of  age  or  condition  in  the  parties ;  but  the 
party  proceeded  against  neither  gave  a  plea,  nor 
put  a  single  interrogatory  to  either  of  the  ten  wit- 
nesses, examined  upon  the  libel. 
The  Judge  (Sir  Christopher  Robinson) 
Held,  that  this  use  of  the  name  ^*  Augusta,'*  in  the 
publication  of  banns  upon  the  occasion  of  the  said 
marriage,  was  to  be  deemed  a  fraud  of  both  parties 
on  the  rights  of  a  third  party,   the  father ;  and  as 
intended,  by  misleading  that  third  party,  to  effect  a 
marriage,  the  celebration  which  might  else,  possibly* 
have  been  prevented.     He  admitted  that  the  insert 
tion  of  the  name  **  Augusta,*'  as  not  entirely  cont 
founding  the  identity  of    the   wife,  was   open  to 
explanation^  but  held,  that  as  no  explanation  wa»- 
tendered  even  by  the  husband,  he  was   bound  to- 
consider  that  it  admitted  of  no  satisfactory  one 
and,  therefore,  to  conclude  against  the  bondjides  o 
the  insertion ;  and,   consequently,  to  pronounce  thi 
marriage  null  and  void  {a). 

(a)  Sec  note  (a)  page  94,  ante. 
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Saund£r  v.  Davies.  »r.^?^; 

^^^  Michaelmoi 

~~*  Term. 

hf  Letters  of  Request  from  the  Chancellor  of    istSession* 

tie  Diocese  of  Oxford). 


JDGMENT.  A  clergyman 

\\T  John  NiCHOLL.  SXr^a^pro- 

Phis  is  a  cause   of  oflSce  promoted  by  Samuel  ^tWef,  for 
mder,  a  parishioner  of  Charlbury,  against  David  ^li^f^®*^"' 
ffith  Davies,  licensed  curate  of  the  augmented  &c.  Quaere  as 
acy  of  Ascot,  and  curate  of  the  parish  ot  iJharl-  the  dean  of  the 
y,  both  in  the  county  and  diocese  of  Oxford,  for  to'^depose,  or 
nkenness  and  profaneness,  immorality,  and  irre-  caw^nnderthe 
arity  and  indecorum  in  the  performance  of  divine  it«d  canon. 
ces.     It  v(^as  instituted  in  this  Court,  in  the  first 
tance,  by  virtue  of  letters  of  request  from  the 
ancellor  of  the  diocese  of  Oxford. 
To  proof  of  the  articles  given  in,  and  admitted,  on 
!  part  of   the  promovent,    containing  the  facts 
roL,  I.  u 
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1822.       charged  in  due  detail,  eighteen  witnesses  have  been 
Term.       examined.     An  allegation  has  also  been  brought  in, 
^-•N-^      and  admitted,  on   behalf  of  the  defendant,  but  no 
Sadnder     witnesses  have  been  produced  upon  it— the  defend- 
Datiei.      j^^j  suggesting  his  inability  to  examine  witnesses  by 
reason  of  pecuniary  embarrassments  j  and  now  de- 
clining, for  the  same  suggested  reason,  to  appear 
by  counsel.      This   course   of  proceeding   imposes 
upon  the  Court  the  duty  of  examining  the  proofs  in 
the   cause  with  the   strictest  possible    attention,  in 
order  that  Mr.  Davies  may  have  the  full  benefit  of 
any  defect  or  failure  of  evidence.     It  is  the  duty 
indeed  of  the  Court  to  bestow  this  attention  upon 
the  proofs  in  criminal  proceedings  under  any  cir- 
cumstances ;  but  it  is  more  peculiarly  its  duty  where, 
as  in  this  case,  the  absence  of  counsel  for  the  de- 
fendant devolves  upon  it  the  whole  onus  of  sustain- 
ing the  defence.     For  where  the  Court  performs  that 
^  duty  in  common  with  counsel,  it  may  be  pretty  cer- 
tain that  their  zeal  and  talent  will  fully  obviate  any 
ill  effect  of  its  own,  possibly,  relaxed  vigilance.    But 
the  Court  is  sorry  to  say  that  all  its  attention  to  the 
proofs  in  this  case  has  furnished  nothing  which  can 
suggest  a  doubt  even,  in  the  defendants  favor.     On 
the  contrary,  it  is  bound  to  pronounce  the  articles 
admitted  in  the  cause  sufficiently,  and  more  than 
sufficiently,  proved — and  that  by  witnesses,  not  only 
competent,  but,  nearly  in  every  instance,  fully  Cre- 
dible. 

The  first  article  merely  pleads  the  general  law 
applicable  to  offences  of  this  nature  committed  by 
persons  in  holy  orders,  and  neither  is,  nor  of  course 
requires  to  be,  sustained  by  oral  evidence.  The  cir- 
cumstances pleaded  in  the  next  following  articles  to 
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he  sixth  inclusive,  namely,  the   clerical  character       ia23. 
f   the  defendant,    and  his  being   licensed  to  the  -M'ciaelqwi 
iiracies  of  Ascot  and  Charlbury,  are  sufficiently     Vv^ 
atablished  by  the    eight  first  witnesses,    and  the     ^auhder 
ighteenth  witness,    the  witness    to    the    exhibits,     Daviw. 
Jpon  these  facts  indeed  no  question  has  been  raised ; 
lor  were  they  attempted  to  be  controverted  by  the 
iefendant  in  plea.     The  criminal  charges  begin  at 
be  #^venth .  article,  which  objects  to  the  defendant, 
\abitual  drunkenness    and  profaneness — being  the 
irst  of  the  three  branches  into  which  the  whole  ac- 
Qsation  may,  not  improperly,  be  considered  as  div- 
iding itself. 

Upon  this  general  article  no  fewer  than  sixteen 
ntnesses  have  been  examined.  These  witnesses, 
rho  are  persons  in  various  classes  and  occupations, 
learly  convict  the  defendant  in  both  these  par- 
iculars.  They  differ  something  as  to  the  degree  of 
itoxication  in  which  the  defendant  was  in  the  habit 
f  indulging— but  in  all  other  respects  they  depose, 
poa  this  general  article,  with  pretty  much  of  ac- 
ordance.  In  short,  that  the  defendant  was  in  the 
labit  of  resorting  to  inns  and  alehouses  in  his  own 
nd  neighbouring  parishes  '^  without  any  honest  ne- 
cssity,"— -that  he  was  in  the  habit  of  drinking  to 
xcess,  and  running  up  scores,  there,  although  oc-> 
asionally- J9£7<W  /or;— lastly,  that  he  was  in  the 
€i&if,  both  there  and  elsewhere,  of  profane  swear- 
ing, and  of  talking  very  grossly,  immorally,  and 
fcecenely— is  substantiated  by  their  testimony  in 
oo  convincing  a  manner  to  leave  the  facts  at  all 
iisputable.  And,  which  is  most  extraordinary, 
4r.  Pavies  appears  to  have  adopted,  and  persisted 
n,  this  line    of  conduct,  extremely  reprehensible 

u2 
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1822.       in  any  individual,  but  highly  criminal  in  a  clergy- 
Michaelmoi  jjjr^||  •  having   cure     of   souls,  vi^ithout   any  shew  of 
\^s^^      disguise.     He  commits  these  excesses,  indifferently, 
Saunder      \^  tjjg  parlour,  bar,  or  kitchen  of  any  public  house  in 
daties.      his  neighbourhood,  according  to  the  class  of  com- 
pany into  which  he  happens   to  fall*— this  being  a 
matter  which,  at  no  time,  seems  to  have  occasioned 
him  any  sort  of  anxiety. 

Having  said  that  this  defendant's  habits  of 
drunkenness  and  profaneness  are  established  to  the 
conviction  of  the  Court,  it  will  not  be  required  of  it 
to  descend  into  the  particular  instances.  It  would 
even  be  improper,  if  not  absolutely  indispensable, 
for  reasons  that  will  readily  suggest  themselves  to 
every  considerate  mind.  It  remains  therefore  only 
to  say  of  the  three  next  following  articles,  that  they 
go  to  particular  instances— and  that  each  of  the 
three,  one  of  extreme  grossness,  is  satisfactorily 
proved.  An  attempt  which  has  been  made  to  dis- 
credit two  of  the  witnesses  produced  upon  these 
articles,  Evans,  and  a  witness  named  Jonah  Smith, 
by  means  of  interrogatories,  has  wholly  failed. 

The  eleventh  article  charges  the  defendant  with 
being,  almost  more  than,  passive  to  a  criminal  con- 
nexion, between  his  own  wife  and  a  young  man  i^ho 
had  been  his  pupil.  This  indeed  is  a  part  of  the 
case  too  odious  to  be  dwelt  upon,  and  which  the 
Court  deeply  laments  the  necessity  of  adverting  to. 
It  remains  only  to  say  that  the  charge,  incredible  as 
it  seems,  is  positively  deposed  to,  in  a  manner  not 
to  be  explained  away,  by  three  witnesses— young 
women  who  had  lived,  at  different  times,  in  the  de- 
fendant's service. — Two  of  these  again  are  at- 
tempted .  to  be  discredited  by  interrogatories,  but 
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etill  unsuccessfully— and  the  third,  a  young  woman,    iir-*^^* 
named  Bursom,  is  a  witness  above  all  impeachment.       Term. 


She  established^  indeed,  her  own  character,  by  taking 
steps  for  leaving  the  defendant's  service,  the  instant  8a«*»«r 
she  discovered  the,  gross  immoralities  practised  in  his  da^ik. 
family.  Her  etid^ice,  in  conjunction  with  that  of 
the  other  two  witnesses,  satisfies  my  mind  that  not 
a  doubt  can  be  entertained  of  the  truth  of  this 
charge— incredible,  I  repeat,  as  it  seems,  and  re- 
volting, in  its  nature,  as  it  undoubtedly  is. 

The  twelfth  article  objects  to  the  defendant  ir- 
regularity in  the  time,  and  indecency  in  the  mode, 
of  performing  divine  service.     Eight  witnesses  have 
been  examined  upon  it— -whose  depositions  clearly 
prove  the  defendant's  culpability  in  both  these  re- 
spects.    As  to  the  last  indeed,  which  is  partly  matter 
of  opinion,  there  is  some  contrariety  again  among 
the  witnesses,  in  point  of  degree  ;  owing,  probably, 
to  their  being  differently  affected,  both  towards  the 
defendant  himself,  and  towards  the  offices  which  he 
had  to  perform.     But  that  the  defendant  frequently 
read  the  service  with  most  indecent  haste,  and  that, 
on  some  occasions  of  performing   divine  officer,  he 
has  not  been  perfectly  sober,  is  indisputable  upon 
this  evidence.     And  it  is  proved  upon  the  thirteenth 
article,  what  perhaps  would  have  been  matter  of 
just  inference,  without  any  proof,  that  the  congrega- 
tions' at  the  defendant's    churches,  owing  to   such 
conduct  on  his  part,  have  sensibly  diminished.     It  is 
also  proved,  that  a  baptist  meeting-house  has  sprung 
up,  now  for  the  first  time,  at  Chadlington,   which 
several  of  the  witnesses  ascribe  solely  to  the  de- 
fendant's mode  of  doing  duty  in  the  church  of  that 
parish,  coupled  with  the  scandal  occasioned  by  his 
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Michaehmu  jj^^^j.  y^^  |jj^  j^^^^  ^  sensible  injury  to  the  cause,  if  not 

of  religion  itself,  still,  of  that  church,  the  interests 
of  which  he  stood  solemnly  pledged,  by  his  ordina- 
tion vows,  to  sustain  and  support. 

These  charges  being  thus  established  by  proof, 
the  only  remaining  consideration  is,  the  correction 
to  be  applied.  The  articles  conclude  with  praying, 
generally,  that  the  defendant  may  be  punished 
"  according  to  the  exigency  of  the  law  ;**  but  the 
first  article,  adverting  to  correction  specifically, 
pleads,  that  clerks  in  holy  orders  are  liable,  for 
offences  of  this  nature,  to  be  deprived  of  their  eccle- 
siastical benefices,  and  suspended  from  the  exercise 
of  their  clerical  functions,  by  the  ecclesiastical  ca- 
nons and  constitutions  of  the  Church  of  England, 
as  by  law  established.  And  the  Court  is  now  given 
to  understand,  by  the  counsel  for  the  promovent, 
that  the  sentence  prayed  against  this  defendant  is 
the  first  of  these,  or  a  sentence  of  deprivation. 

It  appears  however  to  the  Court,  in  spite  of  what 
has  been  urged  to  the  contrary,  that  deprivation  is 
a  penalty  which  it  is  not  at  its  option  to  award ; 
that,  and  deposition,  being  specially  reserved  by  the 
canon  (a)  to  the  diocesan.  It  would  be  extremely 
unwilling  to  do,  in  the  teeth  of  that  canon,  what 
the  canon  itself  seems,  in  the  Court's  view  of  it, 
expressly  framed  to  exclude  it  from  doing,  upon 
the  mere  dicta  of  counsel,  however  respectable,  in 
the  absence  of  any,  or,  at  most^  upon  the  strength 

(a)  Vide  Canons  of  1603.  Canon  cxxii.  entitled,  ''  No  sen- 
tence of  deprivation  or  deposition  to  be  pronounced  against  a 
minister  bat  by  the  bishop." 
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of  one  (blind),  precedent  (tf).  For  this,  at  least 
then,  if  for  no  other  reason,  the  Court  declines  pro- 
ceeding to  a  sentence  of  deprivation,  as  prayed  by 
the  promovent.  And  the  Court  not  having,  in  ite 
own  opinion,  authority  to  pronounce  this  sentence, 
it  is  unnecessary,  and  it  might  even  be  improper, 
for  it  to  suggest,  whether  the  merits  of  this  party's 
offence  exact  it.  The  discretion  of  diocesans  ought 
not  to  be  fettered  by  opinions  on  this  head,  in  this 
view  of  the  matter  purely  extra  judicial,  expressed 
here.  It  seems  also  clearly  to  result  from  the  pre- 
mises, that  suspension,  the  proper  sanction  of  the 
Court,  ought  not  to  be  carried  to  any  such   ex- 

(a)  In  support  of  the  Courtis  right  to  deprive,  it  had  been 
nrged,  among  other  arguments,  by  counsel  for  the  promovent, 
that  such  was  the  general  impression  or  understanding  of  the 
har,  and  the  Court  was  reminded  that,  on  a  late  occasion,  this 
position  had  been  broadly  advanced  by  counsel*  before  a  full 
eommiflsion  of  delegates,  without  provoking  any  dissent,  A 
naiiascript  note  of  Dr.  Harris  was  also  introduced  to  its  notice, 
which  was  in  these  words : — *^  In  1689  Sir  George  Oxenden, 
as  dean  of  the  Arches,  deprived  one  Rich,'*  and,  in  confirmatiou 
of  that  note,  it  was  said  to  appear  from  books  in  the  Arches  re- 
gistry, that  there  w<u  a  suit  depending  in  the  Court  of  Arches 
in  the  year  1G89,  entitled  "  Dr.  Rich  against  Gerard  and  an- 
other," presumed  the  first  (plaintiff  or  appellant)  to  be  the  Dr. 
Rich  said  to  have  been  deprived. 

In  the  course  of  the  hearing  the  Judge  threw  out,  that,  under 
%Juture  similar  proceeding,  it  would  be  advisable  to  consider, 
whether  a  sentence  of  deprivation  might  not  be  had  (as  by 
invoking  the  diocesan  or  archbishop,  or  otherwise)  so  as  to  avoid 
a  breach  of  the  canon,  which  would  result,  he  conceived,  from 
the  Court's  proceeding  to  pass  it  per  Me,  in  the  manner  then 
prayed. 


1822. 

Michaehmu 
jTem. 


Sadiidbr 

DAVIBik 


^  Namely,  by  Dr.  Swaby,  in  the  ea:»e  of  Watson  v.  Thorp,  Del.  Tr.  T. 
laXK    See  1  Plull.  S77. 
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1822.       tent  in  point  of  ^time,  as  would  render  it  tantamount 
^^tS?**  to  deprivation  j  for  the  Court  would  not  be  justified 
\^\r^     to  itself  in  doing  that  indirectly,  which  it  felt  itself 
Saunder     precluded  from  doing,  openly  and  avowedly,  by  a 
davixs.      precise  sentence  to  that  effect,  in  the  first  instance. 
The  Court  is  bound  too,  in  duty,  and,  it  may  be 
hoped,  is  disposed  in  inclination,  to  administer  jus- 
tice in  mercy ;  and  not  to  inflict  punishment  beyond 
what  it  deems  necessary,  first,  to  correct  the  indi- 
vidual himself,  and,  secondly,  to  produce  due  effect, 
in  the  way  of  example,  upon  others;    .At  the  same 
time  it  is  to  be  remembered,  that  offences  of  a  grave 
nature  must  not  be  visited  too  lightly ;  as  dismissing 
them,  when  they  occur,  with  comparative  impunity, 
is  certainly  not  to  consult  best  for  thein  future  pre- 
vention. 

Still,  however,  with  the  aid  of  these  princi- 
ples, it  is  difiicult  to  define  the  exact  quantum  of 
any  variable  and  discretionary  penalty,  incurred  by 
a  particular  defendant,  under  all  the  circumstances, 
for  any  given  offence.  It  is  peculiarly  so  in  the 
present  instance,  because  it  fortunately  happens 
that  few  precedents  occur  in  this  kind  to  guide  the 
discretion  of  the  individual  judge.  I  say  "  fortu- 
nately happens;**  it  being  highly  creditable  to  the 
body  of  the  clergy  that,  numerous  as  it  is,  there  has 
seldom  been  occasion  to  resort  to  any  proceeding 
of  a  nature  similar  to  the  present.  The  single  in- 
stance within  my  memory  (now  beginning  to  extend 
over  no  short  period)  is  the  case  of  Dicks  and  Hud- 
desford,  which  occurred  here  in  1794,  The  Court 
suspended  the  defendant  in  that  case,  a  clergyman 
articled  against  for  drunkenness  and  profaneness, 
for  two  years  j  and  directed  that,  at  the  end  of  that 
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^en  in  his  vicinity,  of  good  behaviour  in  the        j^^*^ 

m,  prior  to  the  suspension  itself  being  taken      v^v^^/ 

p  relaxed  j  condemning  him,  at  the  same  time^     Sauwdw 

its.     Upon  looking  into  that  case  I  find  it  to      daviis. 

been  one  of  by  no  means  equal  enormity  with 

resent.     There  was  much  too  in  the  case  which 

to  shew,  that  the  defendant  was  hardly  strictly 

^a  consideration  which  might,  and  probably 

operate  in  mitigation,  of .  punishment, .  although 

eict  of  derangement,  if  it  were  such,'  did  not  ap- 

in  the  cause,  in  any  such  shape,  or  to  any  such 

^,  as  could  render  Mr.  Huddesford  irrespon- 

for  his  conduct  altogether.     Taking  that  case, 

me  measure,  for.  a  guide,  but  looking  at  the 

ter  mag^itudcj  and,  I  may  add,  at  the  deeper 

^ity  of  the  offences  proved  against  this  de- 

int,  it  appears  to  me  that  it  would  be  a  shrink- 

m,  the  part  of  the  Court  from  a  due  discharge 

lat  duty  imposed  on  it,  in  order  to  preserve  the 

pline  of  the  church,  and  for  the  interests  of  the 

ic,  were  its  sentence  of  suspension,  in  the  pre- 

case,  to  be  for  less  than  three  years.    The  Court 

ifore,  on  these  several  considerations,  pronounces 

articles  proved ;  decrees  a  suspension  of  three 

Sy  and  a  certificate,    as  in  Huddesford's  case, 

itermediate  good  behaviour,  prior  to  its  relaxa- 

;  and  condemns  Mr.  Davies  in  the  costs  of  this 

(a). 

The  sentence  was  as  follows : — 

e  Judge,  by  his  interlocutory  decree,  pronounced  the  ar- 

proycdy  &c.  and  **  that  the  said  'Rev.  David   Griffiths 

9B9  clerk »  licensed  curate  of  the  augmented  curacy  of  the 

3I  of  Ascot,  and  curate  of  the  parish  of  Charlbury,  both  in 
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1822.        the  comity  and  diocese  of  Oxford,  be  logpended  for  the  spase 
Miehadmm  of  three  years,  to  commence  from  the  time  of  the  pvblicatioa 
^^^*^       of  the  said  suspension  in  the  parish  church  of  Charlborj  afore- 
said, from  all  discharge  and  functions  of  his  clerical  office,  and 
the  execution  thereof,  viz.  from  preaching  the  word  of  God, 
administering  the  sacraments,  and  celebrathig  all  other  duties 
and  offices  in  the  said  chapel  and  parish  churdi,  and  ehwwliere, 
within  the  proyince  of  Canterbury,  and  from  all  profits  and  b^ 
nefits  of  the  said  augmented  curacy  of  the  chapel  of  Ascot,  and 
curacy  of  Charlbury,  and  from  taking  and  receiying  the  fruits, 
tithes,  rents,  profits,  salaries,  and  other  ecclesiastical  dues, 
rights,  and  emoluments  wfaatsoeyer,  belonging  and  appertaining 
to  the  said  curacies  s  and  did  su^>end  the  said  Rer.  Dand 
Griffith  Davies,  clerk,  accordin^y ;  and  did  condemn  him  im 
the  costs  of  this  suit :  and  did  order  and  decree  that,  at  the 
expiration  of  the  said  three  years,  the  said  Rey.  Dayid  Griffith 
Dayies,  clerk,  do  and  shall  exhibit  afad  leaye  in  the  registry  of 
this  Court,  a  certificate,  under  the  hands  of  three  clergymen  in 
his  yicinity,  of  his  good  behayiour  and  morals  during  the  time 
of  his  suspension ;  and  that  the  said  certificate  be  exhiUted  to> 
and  approyed  of  by  this  Court,  before  such  suspension  be  taken 
off  or  relaxed ;   and  that  the  said  suspension  shall  continue  in 
full  force,  notwithstanding  the  expiration  of  the  aforesaid  term 
of  three  years,  untO  the  aforesaid  satisfactory  certificate  shall 
be  exhibited  and  approred  of;  and  tiie  Judge  did  direct,  that 
a  copy  of  this  decree,  duly  certified^  be  transmitted  to  the  CW* 
tutorial  Comrt  of  the  diocese  of  Oxford,  in  order  thai  tuch  seques- 
tration or  sequestrations  may  there  be  issued,  or  such  other  steps 
be  taken  as  the  nature  of  the  case,  and  the  exigency  of  the  law, 
may  appear  to  require ;  and  did  also  direct  the  said  suspension 
to  be  published  in  the  said  parish  church  of  Charlbury,  on  Sun- 
day the  1st  day  of  December  next  ensuing,  or  on  Sunday  the 
8th  day  of  the  said  month,  and  in  the  said  chapel  of  Ascot  on 
the  said  8th  day  of  December,  or  on  Sunday  the  I5th  day  of 
the  said  month  aforesaid.'' 
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Barlee  v.  Barlee. 

At  the  sitting  of  the  Court  on  this  day,  the  Re-  imptkoam&at 
pstrar,  by  direction  of  the  Judge,  read  aloud  the  natwe,  effect, 
bllowing  memorial,  addressed  to  the  Judge  of  the  ^..^lot,  mV- 

Pami^  . *®"  errooeoM- 

i/OUrc .—  ly  gnppoged, 

either  ID  tM 
---         ,  «  ^  -B^        diicretloo,  or 

•*  We,  the  undersigned,  think  the  case  of  Mr*.  ••^^^^ 
Barlee,  whose  petition  is  hereunto  annexed,  deserr-  of  the  Ecde- 
iBg  of  the  utmost  commiseration,  and  humbly  en-  by  whom  iS 
treat  your  Honorable  Court  to  accede,  if  possible,  J^Scod  S*" 
to  the  prayer  of  it.  contempt. 

"A.  H.  Steward,  Sheriff, 
**  C.  Berne Rs, 
"  T,  Methold, 

"  P.  Godfrey,       6.  Capper,        .       f  c  f 
"  R.  Petti  WARD,  J.  Gibson,  *  *^  ^*  ^^*' 

^  J.  Chevauer, 

The  petition  referred  to  in  this  memorial  (also 
read  aloud  by  the  Registrar)  was  in  the  following 
«rords:«* 

"  The  humble  Petition  of  Prances  BarleE. 
**  Sheweth, 

•*  That  your  petitioner  now  is,  and  has  been  since 
;lie  8th  of  January,  1821,  a  prisoner  in  the  gaol  of 
[pswich,  for  the  county  of  Suffolk,  by  virtue  of  a 
writ,  dated  May  21st,  1821,  issued  by  Phillip  Ben- 
nett, Esq.  the  then  high  sheriff  of  the  said  county, 
in  pursuance  of  an  order  of  your  Honorable  Court, 


B.  G.  Heath,  •\__    .  ^    ^ 

C.  Chevalier,  HTI^ 
^   ^  I  of  the  Coun- 
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1822.  consequent  upon  a  monition  from  the  same^  ad-» 
Term*  Pressed  to  your  petitioner,  the  said  Frances  Sarah 
v^%^^  Barlee,  directing  her  to  return  home  to  her  hus- 
Barue  bandy  Charles  William  Barlee,  and  upon  a  subse- 
barleb.  quent  decree,  declaring  your  petitioner  to  be, in 
contempt  of  Court.  Your  petitioner  humbly  states, 
that  it  is  not  in  her  power  to  comply  with  the  mo- 
nition of  your  Honorable  Court,  her  husband,  the 
said  Charles  William  Barlee,  not  having,  since  the 
year  1815,  had  any  regular  house  or  place  of  resi- 
dence, and  that  she  does  not  at  present  know  where 
he  resides.  Your  petitioner  further  begs  leave  hum- 
bly to  state,  that  did  she  know  the  residence  of  the 
said  Charles  William  Barlee,  she  could  not,  con- 
sistently with  her  own  safety,  return  to  him,  as  from 
his  threats  and  ill  usage  she  considers  her  life  to  be 
in  danger,  and  that  she  has  formerly  sworn  the 
peace  against  him.  Your  petitioner  further  states, 
that  a  mutual  verbal  agreement  of  separation  took 
place  between  her  and  the  said  Charles  William 
Barlee,  on  the  5th  of  June,  1815,  but  that,  on  the 
6th  July  following,  he  seized  and  confined  your  pe- 
titioner in  a  house  in  Vine  Street,  Lambeth ;  but 
that,  by  the  interference  of  the  magistrates  of  Union 
Hall,  she  was  enabled  to  appear  before  them  at  the 
said  Hall,  on  the  27th  July,  1815,  when  she  there 
swore  the  peace  against  her  said  husband,  who  could 
not  then  be  found.  She  further  states,  that  she. had 
lived  in  a  state  of  separation  from  her  said  husband 
for  upwards  of  three  years  previously  to  his  insti- 
tution of  the  suit  against  her  in  your  Honorable 
Court;  and  that  she  is  now  detained  by  virtue  of 
a  writ  in  which  she  is  wrongfully  designated  by  the 
male  appellation  of  Francis. 


■r 
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«*  Your  petitioner  further  humbly  states,  that  she       1822. 
was  heiress  to  a  considerable  property,  part  of  which      ^^1^^^ 
was,   by  her  marriage-'Settlement,  reserved  to  her      v^vw 
own  use;  but  the  trustees'  nominated  in  that  settle-      Barlki 
ment  being  all  related  to,  and  acting,  as  she  sup-      Barleb. 
poses,  und^r  the  influence  of  the  said  Charles  Wil- 
liam Barlee,  have  failed  to  afibrd  that  protection  to 
her  person  •  and  property  which  she  conceives   she 
.'has  .a  right- to- •4emand;    she   has,  therefore,  been 
obliged,  under  great  difficulties  from  the  want  of 
mon^,    to    institute'  certain    proceedings    against 
those  trustees,  which  proceedings  are  now  pendfng 
in  the  High  Court  of  Chancery,  but  your  petitioner, 
by  her  present  incarceration,  is  disabled  from  going 
on  with  them  properly,  whereby  her  estate  and  in- 
terests are  materially  injured. 

"  Your  petitioner  also  further  begs  leave  to  state, 
that  since  her  confinement  in  the  gaol  at  Ipswich, 
her  husband,  the  said  Charles  William  Barlee,  has 
totally  neglected  and  refused  to  supply  her  with 
food  and  raiment,  and  that  she  is  in  want  of  the 
common  necessaries  of  life,  being  reduced  to  the 
gaol  allowance  of  bread  and  water,  and  a  small  por- 
tion of  cheese.  That  your  petitioner,  when  first  im- 
prisoned, was  suffering  under  a  liver  complaint,  for 
which  she  was  attended  by  the  late  Dr.  Girdle- 
stone,  of  Yarmouth;  that  since  her  imprisonment, 
that  complaint  has  increased,  and  that,  in  conse- 
quence of  the  varied  temperature,  and  other  incon- 
veniences of  the  apartment  assigned  to  her,  which 
is  uncieled,  and  open  to  the  roof  of  the  prison,  she 
has  had  an  abscess  in  h^r  head,  and  been  severely 
afflicted  with  rheumatism;  and  that  she  has  just 
ground    to    fear    that    another  winter's  .imprison- 
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1829»       menty  under  her  present  privations,  would  be  fatal 

"'t^^^  to  her. 

v.^pv'^  "  Your  petitioner,  therefore,  humbly  prays,  that 

Barlbs     your  Honorable  Court  would   be  pleased  to  take 

BarLek.     into  consideration  these  statements,  and  graciously 

to  pardon  the  contempt  into  which  your  petitioner 

has    involuntarily    and    unhaj^ily  fallen,    and   by 

giving  an  order  for  her  liberation,  afford  her  the 

means  of  saving  her  life  and  property.     And  your 

petitioner,  as  in  duty  bound,  shall  ever  pray,  &c. 

**  F.  S.  Baklek/' 
Court. — Sir  John  Nicholi- 
The  petition  of  Mrs.  Barlee,  which  has  just  been 
read,  together  with  the  recommendation  accom- 
panying it  from  the  sheriff  and  magistrates  of  Suf* 
folk,  gives  this  Court  an  opportunity  of  publicly 
noticing  the  case  of  this  unhappy  woman,  about 
which  some  misapprehension  apparently  exists*  By 
this  public  notice  of  it,  the  party  herself,  and  those 
who  take  an  interest  in  her  behalf,  may  become  in- 
formed, that  whilst  the  Court  very  sincerely  com- 
miserates her  situation,  it  is  without  any  power  of 
affording  her  relief  in  the  manner  prayed.  Mrs. 
Barlee  is  imprisoned  for  what  is  termed  a  contempt. 
A  notion  prevails,  that  a  contempt  must  be  some  dis- 
respect shewn  to  the  Court,  and  that  the  imprisonment 
is  in  the  discretion,  and  terminable  at  the  pleasure, 
.of  the  Judge.  This  is  very  erroneous.  Contempts 
are  usually  incurred  by  a  party's  neglect  or  refusal 
to  do  some  act  which  is,  in  justice,  due  to  the  other 
party  in  the  cause ;  such  as  the  giving  in  of  answers, 
the  payment  of  costs,  or  the  like ;  and  the  imprison- 
ment  which  follows  is  at  the  prayer  of  the  other 
party— a  prayer  to  which  the  Court  cannot  refuse  to 
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^cede,  without  a  breach  of  its  duty,  and  a  denial      laaa. 
of  justice.      By  the  law  of  this  country,  married      j^^^ 
persons  are  bound  to  live  together;  and  if  either     s^v<w 
withdraws  without  lawful  cause,  the  other  may,  by     bahlwi 
suit  in  the  Ecclesiastical  Court,  compel  the  party     Babuia. 
withdrawin|^  to  return  to  cohabitation.     The  only 
lawful  cause  for  withdrawing  is  the  cruelty  or  adul- 
tery of  the  other  party ;  for  this  Court  can  take  no 
cognizance  of  disputes  about  property  or  mutual 
agreements  to  live  separate.     To  amount  to  cruelty 
Ifaere  must  be  personal  violence,  or  manifest  danger 
of  it ;  for  unkindness  and  reproachful  language  on 
the  one   side,  or  vain  and  unfounded  fear  on  the 
other,  do  not  constitute  any  case  of  cruelty  which 
the  law  can  notice.     It  need  scarcely  be  added,  that 
it  is  not  sufficient  to  allege  and  chai'ge  crudty;  it 
most  be  judicially  established  by  evidence.     Mrs. 
Sarlee  withdrew  from  her  husband-^e  instituted  a 
§mt  to  compel  her  to  return— she  pleaded  cruelty-^ 
time  was   allowed  her  to  produce  her  evidence-^- 
that  time  was  repeatedly  extended-^till,  at  length, 
BO  witnesses  being  produced,  the  Court  was  forced, 
in  justice  to  the  husband,  to  conclude  the  eause,  and 
to  decree  Mrs.  Barlee  to  return  to  her  husband.     A 
monition  was    issued   against    her   to  that  effect. 
This  monition  was  not  obeyed.     The  Court  was 
continually  pressed,    on   behalf  of  the  husband,  to 
pronounce  Mrs.  Barlee  in  contempt  for  not  obey- 
ing the  monition.     Letters  were  addressed  by  this 
lady  to  the  Judge  of  the  Court,  to  other  Judges, 
^d  to  various  persons,  complaining  of  her  husband^ 
pf  iier  trustees  and  relations,  and  of  her  law  agents ; 
imd  suggesting  that  all  these  were  in  a  conspiracy  to 
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oppress  her,  and  to  rob  her  of  her  proj)erty.     The 
Judge  of  this'Court  of  course  could  neither  answer, 
nor.  act  upon,  such  letters  respecting  a  matter  de- 
pending before  it;  but  they  exhibited  such  symptoms 
of  aberration  of  mind  as  to  induce  the  Court  pub- 
licly to  throw  out  a  suggestion,  on  being  pressed  to 
pronounce  her   in   contempt,   whether  her  friends 
could  produce  any  satisfactory  evidence  of  actual  de- 
rangement ;  for  an  insane  person  cannot  be  guilty  of 
contempt,  so  as  to  be  legally  responsible.     The  hus- 
band, of  course,  would  have  been  entitled  to  con- 
trovert the  fact.     No  case  of  that  sort  however  was 
brought  forward  by  Mrs.  Barlee's  friends ;  and  after 
a  considerable  lapse  of  time,  and  repeated  applica- 
tion on  behalf  of  the  husband,  the  Court  was  at 
length  compelled  to  pronounce  Mrs.  Barlee  in  con- 
tempt,   and  to  signify  her  contempt  to  the  proper 
temporal  jurisdiction.     Carrying  forbearance  to  the 
utmost  point,  the  Court  could  no  longer,  without  an 
absolute  denial  of  justice,  refuse  to  take  this  step  on 
the  demand  of  the  husband.     Here  the  authority  of 
this  Court  ceased— •the   imprisonment  takes  place 
under  that  of  the  temporal  jurisdiction ;    nor   has 
this  Court  the  power   of  releasing  at  pleasure,  but 
only  on  the  obedience  of  the  party.      This  Court 
can    no  more    release    in   the  way  prayed,    than  a 
Judge  at  common  law  can,   at  pleasure,  release  a 
defendant  who   is    imprisoned  for  non-payment  of 
damages  recovered  in  an  action.      The  imprison- 
ment is   here  to   enforce  the  legal  rights  of   the 
husband;    and  unless  the  husband  will  consent  to 
waive  his  rights,  or  unless  she  obeys  the  monition; 
or  unless  it  can  be  shewn  that  she  is  not  in  a  fit 


ARCHES  €OUAT  OV  CANTSHBURT. 


907^ 


fttife  6f  mind   to    obey,   this  Court  can   take  no 
step  (a). 

(a)  At  the  sitting  of  the  Court  on  the  next  following,  fhe 
4th  Session,  an  affidavit  of  Mr.  C.  Barlee,  the  husband  of 
Ae  petitiotfef  Frances  Bariee,  and  a  letter  addressed  to  the 
deta  of  the  Arches  by  the  Rev.  Edward  Bariee,  the  brother  of 
Mp«  C.  Barlee  the  husband,  were  read  in  Court  by  the  regis- 
trar, in  vindication  of  the  conduct  of  the  husband,  and  in  total 
denial  of  nearly  all  the  facts  stated  in  the  wife's  petition.  And 
M  the  bye-day,  a  statement  forwarded  to  the  Judge  by  the 
hi^  sherifiT  of  Suffolk  wa^  also  read  in  Coart,  in  direct  con- 
tradiction of  what  the  petitioner  Mrs.  Barlee  had  asserted  re- 
lative to  her  treatment  in  Ipswich  gaol. 

The  Judge,  after  reprobating  all  private  communications  from 
suitors  respecting  matters  depending  before  him,  taid  noticing 
the  irregularities  into  which  any  attention  paid  to  these  in  the 
ffst  instance  naturaDy  led,  observed. 

The  Court  has  permitted  these  several  docmnents'  te  be  fead 
if  an  act  of  justice  to  the  husband,  in  consequence  of  the  pub- 
licity whioh  it  has  been  the  means  of  giving  to  the  wife's  (as  it 
should  now  seem  unfounded)  complaint.  Here,  however,  these 
irregularities  must  stop,  there  being  nothing  before  the  Court 
tpon  which  it  can  make  any  order. 


TM9U 
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Austen  v,  Duoger. 


(On  Motion.) 

X  £nS  was  an  appeal  from  the  Consistorial  Epis- 
copal Court    of   Exeter,    where   the  cause   origi- 
nally depended,  being  a  cause  of  the  office  of  the 
jirdg^  for  quarrelling,  chiding,  or  brawling,  in  the 
parish  church  of  Fowey,  in  the  county  of  Com- 

iSoD  of  the  party  to  whom  they  are  still  dae^  to  issue  a  aew  monition 
toch  costs. 

VOL.  I.  X 


1822. 
Michaelmat 

Term, 
8d  Seasion. 


If  a  party 
committed  for 
non-payment 
of  costs,  under 
an  erroneous 
process,  be 
ihereuwrn  re* 
leasea,  the 
Conrtisbonnd, 
at  the  applica- 
for  payment  of 
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wall,  and  diocese  of  Exeter,  promoted  by  Joseph 
Thomas  Austen,  Esq.  against  Richard  Dugger, 
both  of  the  parish  of  Fowey  (a)*  By  the  sentence 
appealed  from,  dated  on  the  5th  day  of  June,  1818, 
Dugger  was  dismissed  from  the  suit,  and  Austen 
was  condemned  in  costs.  But  on  the  8th  of  May, 
1819,  the  Court  of  Arches  reversed  that  sentence, 
and  pronounced  the  articles  fully  proved ;  suspended 
Dugger  ab  ingressu  ecclesice  for  one  week;  and 
condemned  him  in  the  costs  in  both  Courts,  except- 
ing only  such  as  were  occasioned  by  a  certain  allega^ 
tiou,  exceptive  to  the  character  of  the  defendant's 
witnesses,  given  by  Austen,  the  promovent,  in  the 
Consistory  Court  of  Exeter. 

Those  costs  were  afterwards  taxed  at  the  sum  of 
202/.  8^.  5(1.  i  for  payment  of  which  a  monition  went 
out,  and  was  returned,  duly,  and  personally,  served 
upon  Dugger ;  and  on  the  2d  Session  of  Michael- 
mas Term,  1819,  the  Court  pronounced  him  in  con- 
tempt, and  directed  him  to  be  signified,  for  not 
having  obeyed  the  said  monition.  A  significavit 
accordingly  issued*  under  seal  of  the  Arches  Court, 
followed  by  a  writ  de  contumace  capiendo  out  of 
Chancery,  pursuant  to  the  statute;  under  which 
writ  Dugger  was  taken  into  custody,  and  lodged  in 
Bodmin  gaol,  some  time  about  the  latter  end  of 
November,  or  beginning  of  December,  1819. 

In  Easter  Term,  1822,  a  rule  nisi  for  a  habeas 
corpus  to  bring  up  the  body  of  Dugger,  in  order  to 
Ills  discharge,  was  granted  by  the  Court  of  King*s 
Bench,  on  the  ground  of  a  defect  in  the  warrant  of 
commitment.     That  rule,  upon  argument,  was  made 


(a)  Vide  3  Phill.  p.  124. 
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mbsolnte  (a),  and  Dagger  soon  after  was  brought  up   -..^J^ 
before  a  judge,  at  chambers,  and  discharged.  Term. 

The  present  was  an  application  to  the  Court  for      v^v^^ 
a  new  monition  against  Dugger  for  payment  of  these        """" 
costs,  in  order  to  his  re-commitment,  under  a  new     i>«go««^ 
warrant,  in  default  of  payment.     It  was  sworn  that 
neither  the  said  costs,  nor  any  part  of  them,  had 
been  paid,  but  that  the  whole  were  still  due  and 
owing  to  the  said  Joseph  Thomas  Austen. 
Judgment. 
Sir  John  Nicholl. 

The  facts    upon   which   the   present  motion    is 
founded  partly   appear  upon  the   records   of   this 
Court;  and  the  rest  are  regularly  stated  in,  and 
verified  by,  affidavits.     It  appears  by  these,  that  the 
costs  in  question  have  been  decreed  by  the  Court, 
and  are  still  due ;  and  the  question  is,  whether  the 
Court,  upon  this  application  of  the  party  to  whom 
they  are  due,  can  refuse  the  aid  of  its  process  to 
enforce  their  payment.     Now  I  am  of  opinion,  that 
the  party  applying  for,  under  the  circumstances,  is 
entitled  to  that  aid ;  and,  consequently,  that  a  new 
monition  must  issue.     Here  has  been  a  former  pro- 
cess, and  from  an  error  lately  discovered^ in  it,  that 
process  has  become  inefFectuaK     Could  this  error  be 
fairly  ascribed  to  the  party  suing  it  out ;  or  could  it 
be  shewn  to  have  occasioned  the  other  party  material, 
or  any,  inconvenience,  a  different  consideration  might 
possibly  apply  to  the  case.     But,  on  the  contrary,  I 
incline  to  hold,  that  neither  the  one  party  is  blame- 
ably  in  error,  nor  the  other  has  sustained  any  injury. 
It  is  true  that  the  Court  of  King's  Bench  has  held 
the  significavit  defective,  as  not  stating,  with  suffix 

(a)  See  5  Barnew.  Sc  Aid.  p.  791. 
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1822.*       cient  certainty,  the  natare  of  the  cause  in  which  lUbei 
Mt^uielmat  eosts  were  incurred,  so  as  to^r  it  within  the  jurist 

diction  of  th^  Ecclesiastical  Court.     But  that  pro- 
cess issued  in  the  ancient  and  accustomed  form  ;  and 
the  description^of  the  cause  in  the  significavit,  viz. 
'<  a  certain  cause  of  appeal  and  complaint  of  quW 
lity/'  is  literally  taken  from  that  in  the  Court  books ; 
90  that  no  blame  is  justly  imputable  to  the  party 
suing  out  the  process.    Had  the  pi;ocess,  again,  been 
liable  to  no  such  objection,  Dugger  must  have  still 
been  in  Bodmin  gaol ;  whereas,  in  consequence  of 
its  l)eing  erroneous,  he  has  b^en  released  from  prison, 
and  at  large  sipce  Easter  TeroQi- last.     He,  there^ 
fore,  has  suffered  no  injury   by  the  process  going 
out  in  its  actual  form ;  or  if  he  has,  it  is  an  injury 
for  which,  in  my  judgment,  he  must  seek  his  re* 
medy  in  another  forum.     Meantime,  the  costs  beings 
as  I  have  said,  due  and  unpaid,  it  seems  to  me  that 
the  Court  is  bound,  e.v  debit ojustiticEj  to  enforce  their 
payment.     This  Court  is  not  functus  officio  till  it 
has  enfo/'ced  the  execution  of  its  decree;  nay,  even 
after  payment  of  costs,  had  the  process  been  re* 
gular,  the  party,  Dugger,  must  have  come  here  for 
his  writ  of  deliverance ;  so  that  this  Court  could 
hardly  have  been,  styled  functus  officio^  in  either 
alternative.    I  shall  therefore  allow  the  monitioa 
to  go ;  not,  I  confess,  without  some  reluctance ;  as 
the  pai*ty  against  whom  it  is  prayed  has  been  im- 
prisoned upwards  of  two  years,  and  may  be  unable 
to  pay  the  costs  in  question ;  in  which  case,  4f  aware 
of  it,  the  party  praying  the  monition,  is  chargeable 
with  proceeding  upon  purely  vindictive,  and  there- 
fore upon  unjustifiable,  grounds.     The  fact,  how^ 
ever,  may  be  just  the  reverse ;  Dugger  may  have 


Austen 

V, 
DUGOBE. 


ample  funds,  and  may  merely  resist  from  obstinacy,  ^.^^' 
and  to  defeat  the  just  claims  of  the  other  party.  y^^^ 
After  all  the  monition  is  only,  in  eflfect,  in  the  na- 
ture of  a  rule  to  shew. cause;  for  it  should  be  dis- 
tinctly understood  that  its  issue  is  by  no  means  con- 
clusive. Upon  its  return,  the  party  monished  may 
appear,  and  pray  it  to  be  superseded — a  prayer  to 
which,  upon  cause  shewn,  the  Court  may  be  disposed 
(as  I  apprehend  that  it  is  at  full  liberty)  to  accede. 
In  this  character,  and  subject  to  these  limitations, 
I  direct  the  nionition  to  issue  as  prayed  (a). 

(a)  The  InonitioQ  so  decreed  was  immediately  extracted,  and 
vas  returned,  duly  served,  ob  the  1st  Session  of  Hilary  Term 
162d.  On  the  2d  Session  a  proctor  appeared  to  the  monition 
on  behalf  of  Dagger,  the  party  monished,  but  under  protest; 
which  he  was  assigned  to  extend  by  the  4th  Session.  An  act 
on  petition  was  consequently  entered  into  between  the  several 
parties,  which  was  broaght  in,  sped,  on  the  3d  Session  of  Easter 
Term,  when  the  proctor  for  the  petitioner  Austen  also  brought 
in  two  affidavits  in  support  of  that  part  of  his  act  which  alleged 
Dagger's  ability  to  pay  the  costs  in  question.  On  the  4th  Ses- 
aioB  of  Eaiter  Term,  the  Judge  over-ruled  the  protest  entered 
on  behalf  of  Dagger  (who  did  not  appear  by  counsel),  and  as- 
signed him  to  appear,  absolutely,  on  the  next  court-day.  On 
the  next  court-day,  namely,  the  1st  Session  of  Trinity  Term, 
ld2d,  no  appearance  being  given,  the  Court  pronounced  Duggcr 
in  contempt  for  not  having  appeared  absolutely  to  the  monition 
{i.  e.  the  monition  last  issued],  in  compliance  with  its  order  to 
that  effect ;  and  directed  him  to  be  signified  pursuant  to  the 
statute.  A  significant  was  accordingly  again  extracted,  fol- 
lowed soon  after  by  a  new  writ  de  contnmace  capiendo,  under 
which  Duggcr  was  rc-committed  to  Bodmin  gaol. 
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Blyth,  formerly  Soden,  against  Blyth, 


An  Appeal  from  the  Consistory  Court  of  London. 


(On  the  Admission  of  an  Allegation!) 


An  appeal  -i-  HIS,  in  the  first  instance,  was  a  suit  of  nullity 
tiSe^tent^'  of  marriage,  promoted  and  brought  in  the  Con- 
aDpeaiedfroiDy  sistorial   Episcopal  Court    of    London   by  Samuel 

does  not  ren- '  ,,  /•^•i  /»a 

deritamiuay.  Blyth,  the  natural  and  lawful  father  of  Augustus 
tote  so.  4.  '  Frederick  Blyth,  against  Sarah  Blyth,  otherwise 
pasMd^^^  a  Soden,  for  the  purpose  of  obtaining  a  sentence  de<- 
Ow^tory^*'**  claratory  of  the  nullity  of  a  marriage  had  between 
Court  of  Lon-  the  said  Au&fustus  Frederick  BIyth.  and  the  said 

don  prononne-  ^  J      ^ 

ing  a  marriafce  Sarah  Blyth,  Otherwise  Soden,  by  reason  of  the 
bjr  reason  of  Said  Augustus  Frederick  Blyth's  alleged  minority  at 
wuit'o/  con-  ^he  time  of  his  said  marriage,  and  of  the  marriage 
^Q^tfV.ss  ^^'"&  ^^d  without  the  consent  of  his  natural  and 
«**"*^'^f^  lawful  father,  the  said  Samuel  Blyth.  The  mar- 
iktu  9entence)  riage  was  solemnized  under  a  licence,  granted  on 
gree',  to  affect  the  usual  affidavit,  stating  *^  both  parties  to  be  of 
of*such"mar-  ^^>"  swom  by  the  alleged  minor, 
wage.  rpjj^  cause  was  heard,  in  the  Court  below,  on  the 

4th  Session  of  Trinity  Term,  in  the  present  year — 
on  which  day  [the  28th  of  June]  a  sentence  was  pro- 
nounced, declaratory  of  the  nullity  of  the  said  mar- 
riage. From  that  sentence  an  appeal  was  imme- 
diately asserted,  and  was  afterwards  duly  prosecuted 
to  this  (the  Arches)  Court.  The  usual  libel  of 
appeal  was  brought  in  and  admitted — and  was  fol- 
lowed by  an   allegation,  tendered  on  the  same  be- 
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half— that  of  the   appellant— 4he    admissibility  of      Ittir 
which  was  the  question  now  before  the  Court.  ^^^^ 

The  allegation  consisted  of  two  articles.  v^v^/ 

The  first  article  pleaded,  that,  subsequent  to  the  bi.tth 
S8th  day  of  June,  1822,  being  the  date  of  the  sen-  Blytb. 
kence  appealed  from,  and  pending  the  appeal — ^to 
wit,  on  the  22d  day  of  July,  1822 — an  act  of  par- 
liament passed,  which  (after  reciting  that  great  evils 
and  injustice  had  arisen  from  certain  provisions  of 
26  Geo.  2.  c.  33,  rendering  all  marriages  by  licence,, 
where  either  of  the  parties,  not  being  a  widower  or 
a  widow,  should  be  under  the  age  of  twenty-one 
years,  without  the  consent  of  the  father  of  the 
minor,  if  living ;  or,  if  dead,  of  the  guardian  or 
guardians,  lawfully  appointed,  or  one  of  them ;  or^ 
in  default  of  a  guardian  or  guardians,  lawfully  ap- 
pointed, of  the  mother,  if  living  and  unmarried; 
or,  in  default  of  a  mother  living  and  unmarried, 
then  of  a  guardian  or  guardians  of  the  minor's  per- 
son, appointed  by  the  Court  of  Chancery,  null  and 
void — and  after  repealing  the  said  provisions  as  with 
respect  to  marriages  thereafter  to  be  solemnized, 
further)  enacted,  in  the  words  following — to  wit^— 
"  that  in  all  cases  of  marriage  had  by  licence  before 
the  passing  of  this  act,  without  any  such  consent  as 
aforesaid,  and  where  the  parties  shall  have  con* 
tinned  to  live  together  as  husband  and  wife,  till  the 
death  of  one  of  them,  or  till  the  passing  of  this  act ; 
or  shall  only  have  discontinued  their  cohabitation  for 
the  purpose,  or  during  the  pending  of  any  proceedings 
touching  the  validity  of  such  marriage  ;  such  mar- 
riage, if  not  otherwise  invalid,  shall  be  deemed  to 
be  good  and  valid  to  all  intents  and  purposes  what- 


soever." 
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ifiifk,^         The  second  article  ef  the  allegatibA  pleaded,  th^t 
^''^^•^  "  the    «aid  Augustus  Frederick  Blyth,    and  Sarah 
y^i^^r^      Blyth  his  "^fe,  continued  together  as  husband  and 
BcvTH      wife/nntil  the  co^unenc^ment  4>f  the  snit  in  Ijtiis 
BLtTH.      cause   in  the  Court  below-^-and  only  discontinued 
their  cohabitation  during  the  pending  of  the  pro- 
ceedings touching  the  validity  of  the  marriage  of 
llie  said  Augustus  Frederick  Blyth  and  Sarah  Blyth, 
formerly  Soden,  and  in  consequence  of  such  pro- 
ceedings.** 

Judgment, 

Sir  John  Nicholi*. 

This  is  an  appeal  from  a  sentence  of  the  Con- 
sistory Court  of  London,  pronouncing  and  declaring 
a  marriage  had  between  Augustus  Frederick  Blyth, 
son  of  Samuel  Blyth,  the  respondent,  and  Sarah 
Blyth,  otherwise  Soden,  the  appellant,  in  this  Court, 
null  and  void,  under  the  provisions  of  26  Geo.  2. 
c.  33,  the  old  marriage  act.  The  appeal  has  been 
duly  prosecuted,  and  the  usuai  libel  of  appeal  is  now 
followed  up  by  an  allegation  on  behalf  of  the  ap« 
pellant,  the  admissibility  of  which  is  the  point  at 
issue. 

The  aflegation  pleads,  first,  the  existing  law  sup- 
posed to  be  applicable  to  this  case  of  appeal ;  and, 
secondly,  the  facts  requisite  to  bring  it  within  the 
operation  of  that  law^  But  how  the  law  pleaded 
can  be  applicable  to  this  case,  and,  consequently, 
how  the  facts  can  be  relevant,  I  am  still  to  be  in* 
formed.  If  the  act  in  question  had  passed  pending 
proceedings  in  the  Court  below,  and  prior  to  a  sen- 
tence pronouncing  the  marriage  invalid,  both  the 
applicability  of  the  law,  and  the  relevancy  of  the 
facts  stated  in  the  plea,  would   be  obvious.     But 
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ffutmngf  asit^did^  after  a  sentence  protioiticin^  the 
IMrriage  invalidf  the  one  should  m^ms  to  be  inap- 
plioabley  and  the  other  irrelevant.  For  the  v^ry 
next  following  (the  third)  section  of  the  act  referred 
tOf  and  in  part  recited,  specially  provides,  that 
^  npthing  contained  in  it  shall  extend,  or  be  con* 
stroed  to  extend,  to  render  valid  any  marriage  de* 
ciared  invali^  by  any  Court  of  competent  jurisdic- 
tion before  the  passing  of  the  act."  It  should  seem 
consequently  that  this  msuriage  can  derive  no  aid 
fiKHn  ^'  any  thing  contained"'  in  the  new  Marriage 
Act— in  which  case  the  present  plea,  as  being  purely 
saperfluoos,  must  of  course  be  inadmissible. 

If,  however,  the  sentence  annulling  this  mar-* 
riage  be  itself  a  mere  nullity,  as  contended,  by 
reasBfi  of  the  appeal^  the  marriage,  I  admit,  is  valid 
under  the  new  act,  notwithstanding  suck  prior  sen*- 
tence  of  invalidity — is  valid,  that  is,  provided  the 
parties  were  cohabiting  up  to  the  commencement  of 
this  suit  in  the  Court  below,  as  alleged,  and  which 
I  am  bound  to.  presume  that  they  actually  were,  for 
the  purpose  of  deciding  upon  the  admissibility  of 
the  present  plea. 

The  real  question,  then,  before  the  Court  is, 
simply,  as  to  the  legal  effect  of  an  appeal  in  this 
particular—in  other  words,  whether  it  hath,  or  bath 
not,  the  effect  ascribed  to  it,  of  rendering  the  sen- 
tence appealed  from  a  mere  nullity.  If  it  hath,  the 
present  plea  is  highly  relevant,  and  clearly  admis- 
sible—if it  hath  not,  it  can  have  no  bearing  what- 
ever upon  the  case,  and  must,  as  clearly,  be  re- 
jected. 

Now  that  such,  an  appeal  entered,  is  its  legal 
effect,  is  a  doctrine  to  which  I  can  by  no  means  sub- 
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teiibe.  It  is  quite  at  variance  with,  and  contra* 
dictory  of,  my  preconceived  notions  upon  this  head, 
on  which,  I  confess,  that  no  change  has  been 
wrought  by  the  ai^uments  of  the  appellant's  conn* 
sel.  On  the  contrary,  I  still  hold  its  legal  effect  to 
be  a  mere  stispension^  and  not  the  annihilation,  of 
the  sentence  appealed  from.  That  this  is  the  cor- 
rect view  of  the  subject  is  evident  from  these  consi- 
derations— the  sentence  appealed  from,  if  affirmed, 
that  is,  if  it  stands  at  all,  stands  as  the  sentence  of 
the  Court  appealed  from,  not  the  appellate  Court— 
the  cause  is  remitted  to  the  Court  below  ;  it  is  by 
the  authority  of  that  Court  that  the  execution  of 
the  sentence  is  to  be  enforced  ;  and  it  remains  valid 
from  the  day  upon  which  it  was  pronounced  by  the 
Court  appealed  from,  and  not  from  that  upon  which 
it  was  merely  affirmed  by  the  appellate  Court.  In 
a  word,  the  sentence,  on  appeal,  is  dormant  only, 
not  extinct — and  revives,  on  affirmance,  with  every 
consequence  attached  to  it,  which  would  have  at- 
tached had  no  appeal  been  interposed. 

The  authority  adduced  in  support  of  the  novel 
position,  that  an  appeal  is  not  merely  "  suspensio'* 
or  "  recessiOy^  as  it  is  termed  by  the  civilians 
primfe  latee  scntenticBj  but  that  it  actually  annuls  it, 
is  not  more  convincing  to  my  mind  than  the  argu- 
ment ;  or,  indeed,  I  should  rather  say,  it  assists  in 
refuting  it.  It  occurs  in  Ayliffe  (a),  who  defines  an 
-appeal  to  be  '*  a  judicial  right,  whereby  the  former 
-sentence  is  for  a  while  extinguished."  Now  the 
"  temporary  extinction"^  of  a  sentence  is,  to  my 
apprehension,  the  same  thing  with  its  "  suspension  ;'* 

(a)  Aylifl'c's  Par.  71. 
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it  is  only  another  mode  of  expressing  the  self  same 
idea(a).  "i;^ 

Entertaining  these  notions,  for  reasons  already 
suggested,  I  reject  this  allegation.  The  appeal  of 
coarse  may  proceed,  notwithstanding  its  rejection,  BtTrn. 
If,  in  the  event,  it  should  prove,  that  the  Court 
below  has  taken  an  erroneous  view,  either  of  the 
&cts  of  this  case  as  they  appear  in  evidence,  or  of 
the  application  to  those  facts  of  the  then  existing 
laWy  it  will  be  the  duty  of  this  Court  to  reverse  its 
sentence :  otherwise,  that  sentence  must  be  affirmed; 
for  the  appellant  can  derive  no  aid  from  '^  any 
thing  contained"  in  the  new  Marriage  Act,  the  rci* 
trospective  clause  in  which  I  am  of  opinion  in  no 
^gree  affects  the  marriage  in  question  in  this  suit. 

Allegation  rejected.         • 

(a)  This  whole  matter  is  well  sammed  np  hy  Gail,  who  says, 
**  that  an  appeal  extinguishes  the  sentence  quoad  prcesentem 
cauue  statum — but  that  fjuoad  futurum  statum^  et  litis  exiium,  it 
only  suspends  it."   Vide  Gail  Prac.  Obs.  1, 1*  Obs.  cxliv.  u.  !• 
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ScHULTEs  V.  Hodgson. 


(On  the  Admission  of  Additional  Articles.) 


Additional  ar-  JL  jQIS  was  a  cfttise  of  office,  originally  depending 
^^tt^Li^  ^  the  Consistorial  Episcopal  Court  of  Sarum,  the 
SSm^^ho?**'  tmtfire  and  circumstances  of  which  have  been  stated 
JJJ^J«J^^  in  a  former  part  of  these  Reports  (a).  The  present 
covne  —  to  ^nestion  af  ose  upon  the  aditaissibility  of  additional 
mder  wiiat  ftrficles  tendered  on  the  part  of  the  promoveht,  in 
•ndm^ecuo  fconsequence  of  the  proctor  for  the  defendant  refii»- 
jiijt  limita.    j^g  ^^  Consent  to  a  reform  of  the  original  articleii 

(g^ven  in  and  admitted  in  the  Consistory  Court  of 
'     Safum)  out  of  Court — as  suggested  by  this  Court, 
(the  Court  of  Arches),  where  the  principal  cause  has 
been  retained,  at  the  hearing  of  the  appeal. 
Judgment. 
Sir  John  Nic&oI/L. 

When  this  appeal  was  before  the  Court  on  a  for- 
mer occasion,  it  suggested  to  the  parties  the  pro- 
priety of  amending  the  articles,  by  consent,  out  of 
Court,  if  irregular  and  defective,  as  urged  by  the 
appellant  (the  defendant  in  the  original  suit),  in 
their  then  subsisting  shape.  This  it  did,  as  being 
of  opinion  that  the  appellant  had  forfeited  his  right 
to  be  heard  in  Court,  in  objection  to  articles,  from 
the  admission  of  by  the  Court  below  he  had  not  ap- 
pealed within  the  time  prescribed  by  law  ;  and  to 
which,  moreover,  of  course  subsequent  to  their  ad- 

(a)  Vide  page  106,  of  this  volume,  ante. 


ARenSS  QOPUT  OF'  (MITERBVBT.  SHI 


missioBy  he  bad  given  a  i^egatiye  issiia    The  Ckmrttr 

la  recomm^ndiog  this  measure,  had  the  iBtereits  of  ^'y"*" 
two  parlies  in  view— of  thfi  promovent,  or  rather  the  \ipv<^ 
public,  which  is  manife^y  interested  la  the  conreo^  acBuimt 
ticfQ  and  emppressiou  of  offences  of  tiie  nature  «f 
^86  charged  upon  the  defen^nt ;  aad  of  the  de« 
f^dant  himself,  who  bad  complaioed,  and  not  wi*b« 
9^t  reafion,  of  beings  placed  ^Mdto  at  di$ad\?a«lag;e 
with  Fespect  to  his  defence,  fronihe  vag^nesa,  aad 
want  of  specification,  of  the  artidesp  both  as  to  tioont 
and  plwe.  I  am  to^  cemQmber^,  tbafc  I  baire  stiB  this 
w^rests,  of  the  same  two  parties  to  look  to».  i»  GeR»> 
sidering  the  admissibility  of  these  additional  ar- 
ticles. For  it  seems,  that  a,  refusal  oa  the  part  of 
the  defendant  to  consent  to  a  refoi^m  of  the  original 
juticles,  as  suggested  by  the  Court  (in  which  pos- 
sibly he  might  be  right,  having  merely  his  own  in- 
terests to  protect),  has  constrained  the  promovent  to 
offer  those  additional  articles,  which  the  Court  is 
i)ow  prayed,  on  behalf  of  the  defendant,  to  rejiect. 

The  admissibility  of  these  articles  has  been  at^ 
taeked,  generally,  if  i  understand,  upon  the  broad 
principle  of  additional  articles  being,  universally, 
inadmissible  in  criminal  suits^  I  am  aware,  how- 
ever, of  no  such  rule  as  this,  urged  in  argument 
by  the  counsel  for  the  appellant ;  and  indeed,  in 
Stone's  case  (a),  which  has  been  referred  to  by  the 
counsel  for  the  respondent,  additional  articles  were 

(a)  This  was  a  proceeding  by  articles,  against  the  Reverend 
Francis  Stone«  rector  of  Norton,  otherwise.  Cold  Norton,  in 
the  county  of  Essex,  and  diocese  of  London,  in  the  Consbtprial 
Episcopal.  Conrt  of  London,  for  adyisedly.  maintaining  or  affirm- 
ing doctrine  directly  contrary  or  repugnant  to  the  Articles  of 
religion^  as  by  law  established,  or  some,  or  one  of  them ;  and 
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actostlly  admitted  in  a  criminal  snit,  not  indeed  by 

-*^*f"**  this  Court,  but  by  the  Consistory  Court  of  London, 

\^v<^      under  the  able  presidency,  at  that  time,  of  the  pre- 

•^■^■*     sent  Lord  StowelL     I  am  of  opinion,  therefore,  that 

Hoooaov.    additional  articles  may  be  offered,  even  in  criminal 

suits.    At  the  same  time,  they  are  not  admissible  as 

a  matter  of  course,  or  indeed  at  all,  without  special 

ground  for  their  «idmission—H3uch,  for  instance,  as 

this  suit  presents,  inthe  circumstance  of  the  articles 

having  been  admitted,  in  the  first  instance,  most 

hastily  and  unadvisedly,  in  a  Court  not,  it  may  be 

conjectured,  much  in  the  habit  of  dealing  with  cases 

against  the  sUtute  13  Elis.  c.  12,  intituled, ''  An  act  for  the  mi- 
nisters  of  the  Chnrch  to  be  of  sound  religion." 

The  articles  in  this  case  were  brought  in  on  the  dd  Session  of 
Trinity  Term,  1807,  and  were  admitted,  without  opposition,  on 
the  4th  Session.  On  the  1st  Session  of  Michaelmas  Term  fol- 
lowing, an  additional  article  was  brought  in,  for  the  purpose  of 
exhibiting  in  supply  of  proof  of  the  8th,  9th,  10th,  11th,  12th, 
and  13th  of  the  original  articles,  a  letter  from  the  defendant  to 
a  Mr.  Stanes,  a  bookseller  at  Chelmsford,  pleaded  to  be  of  the 
defendant's  hand- writing,  and  to  have  been  sent  from  the  de- 
fendant to  Stanes,  with  some  printed  copies  of  a  sermon  im- 
puted to  the  defendant  in  those  articles,  and  charged  as  con- 
taining the  offensive  matter  proceeded  against,  such  letter 
plainly  inferring  Mr.  Stone  to  have  been  the  author  of  that  ser- 
anon. 

The  admission  of  this  additional  article  being  opposed  by 
counsel  for  the  defendant,  the  Court  directed  it  to  be  reformed ; 
but  on  the  4th  Session  of  Michaelmas  Term,  1807,  it  was  ad- 
mitted, as  reformed,  together  with  its  exhibit,  without  further 
opposition. 

In  the  event,  the  articles  were  pronounced  to  be  proved,  and 
Mr.  Stone  was  deprived ;  the  Bishop  (Porteus)  in  person 
passing  sentence,  conformably  to  the  122d  canon.  See  p.  296, 
ante. 
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of  this  description.    And  even  where  admissible  at 
ally  additional  articles  must  be  such  as  to  occasion,  ^jlV^ 
taken  in  conjunction  with  the  original  articles,  no      v^v^^ 
substantial  breach  of  the  rules  of   criminal  plead-     toiowis 
ing,  in  order  to  make  good  their  claim  to  be  ac*    HoDstos. 
taally  admitted. 

•  Now,  it  is  matter  of  perfect  notoriety,  that  in 
proceedings  by  articles,  the  arllrtps  must  be  brought 
in  on  the  Court-day  immediateqP;tubsequent  to  that 
on  which  the  defendant  has  appeared  ;  and  that,  be- 
ing so  brought  in,  they  must  contain  the  charge,  and 
the  whole  chaise.  It  is  true,  that  the  articles, 
when  brought  in,  may  be  reformed  and  amended 
emder  the  direction  of  the  Court,  prior  to  their  ac- 
tual admission ;  but  when  they  are  once  admitted, 
ind  issue  is  joined,  either  party,  I  apprehend,  is 
bound  by  them.  In  particular,  the  promovent  is 
lot  at  liberty  to  drop  in  with  charges,  one  after 
mother — with  perhaps  the  single  exception,  that 
offences  ejusdem  generis^  subsequently  committed, 
nay  be  pleaded  in  subsequent  articles.  But  further 
irticles,  as  matter  of  course,  containing  new  cri- 
ninal  charges,  or  even  advancing  collateral  facts 
ind  circumstances  ii^  proof  of  such  articles  of  the 
original  set  as  are,  in  themselves  and  directly,  cri- 
ninatory,  ought  not  to  be  admitted.  And  now,  to 
ipply  these  principles  to  the  question  immediately 
^ore  the  Court  :— 

The  5th,  6th,  and  7th  articles  of  the  original  set 
^ntained,  in  substance,  the  whole  criminal  charge. 
rhe  first  of  these,  the  5th,  charges  and  objects,  that 
he  defendant,  being  a  clerk  in  holy  orders,  a  priest, 
lod  vicar  of  Hagborn,  •*  within  eight  calendar 
ninths  from  the  commencement  of  this  suit,  (that 
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is  to  say)  ia  the  months  of  March,  April,  Mi^i 
'^^^'^^  June,  July,  AugU8t,  and  September,  last  past,  and 

in  this  present  month  of  October,  1821 -(being  tiba 
moBfh'and  year  in  which  the  original  articles  were 
Xobmom;  brought  in),  committed  the  foul  crime  of  adidtery, 
fornication,  or  incontinency,  with  Rachael  Harris  j 
aad  that  for  all,  some,  one  or  minre,  of  the  BAonths 
aforesaid,  he,  the  iHd  defendant,  had  lived  and  ce* 
habited  with  the  laid  Rachael  Harris,  in  one  and 
the  same  house,  in  a  lewd  and  incontinent  maoDer.'* 
The  6th,  in.  like  manner,  charges  and  objects,  that 
'^  daring  all  and  singular  the  several  months  in  the 
years  of  our  Lord  1819,  1820,  and  this  present 
1821,  he,  the  said  defendant^  oftentimes  committed 
the  said  foul  crime  with  the  said  Rachael  Harris ) 
and  that  for  all,  some,  one  or  more,  of  the  months 
in  the  said  several  years,  had  lived  and  cohaUted 
with  the  said  Rachael  Harris,  in  the  said  lewd  and 
incontinent  manner."  The  7th  objects,  that  '^  in 
consequence  of  such  intercourse,  the  said  Rachael 
Harris  had  twice,  or  at  least  once,  within  the 
months  and  years  specified  in  the  last  article,  con- 
ceived or  been  with  child  by  the  defendant,  and  had 
been  delivered  of  two  children,  or  at  least  of  one 
child,  within  the  parish  of  Hagborn,  or  some  other 
parish  or  parishes ;  and  that  such  two  children,  or  at 
least  one  child,  so  begotten  and  bom,  are,  or  is,  now 
living  within  the  said  parish  of  Hagborn/*  These 
are  the  substantial  criminal  charges  upon  which 
issue  was  joined-^and  I  am  of  opinion,  that  such  of 
Idle  articles  now  brought  iu  as  contain  other  chargeir 
accomulative  upon  these,  or  even  adduce  collateral 
facts  and  circumstances,  in  corroboration  of  these 
charges  themselves,  so  contained  in  the  three  origin 
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Hal  articles,  just  specified,  could,  under  no  cinJum—      1822. 
stances,  be  admitted.     Such,  however,  of  thp  addi«:      5v«^" 
tional  articles  as  are  in  neither  of  these  predica-      s<n^^ 
ments,  I  propose  to  admit,  under  the  special  cir-     scHOLT«i 
eumstances  of  this  appeal — the  substantial  justice  of    Hodgson*. 
the  case  as  between  plaintiff  and  defendant, ,  at  the 
same  time,  suggesting,  and  even  appearing  to  re-> 
^lireit. 

.  Now,  the  two  first  additional  articles  are  iii  neU 
ther  of  these  predicaments.  They  merely  plead 
two  exhibits,  in  proof  of  the  defendant's  institution 
and  induction  to  the  vicarage  of  Hagbom,  in  sup- 
ply of  proof  of  the  first  original  article,  which 
simply  charged,  that  the  defendant  was,  and  for 
some  time  past  had  been,  vicar  of  Hagbom.  These 
articles,  with  the  annexed  exhibits,  I  accordingly 
admit.  The  exhibits  themselves,  too,  being  merely 
copies  of,  first,  the  act,  or  minute  of  institution, 
and,  secondly,  the  mandate  of  induction,  might  pos- 
sibly even  have  been  brought  in  annexed  to  a  depo- 
sition,, without  being  specifically  pleaded  at  all. 

But  the  3d,  4th,  5th,  and  7th  additional  articles, 
where  they  are  not  mere  repleaders,  either  go  into 
new  matter  of  an  earlier  date,  or  object  collateral 
facts  and  circumstances  corroborative,  and  infer- 
ring the  truth,  of  parts  of  the  original  articles  di- 
rectly criminatory.  For  instance,  the  4th,  with  re- 
ference to  the  7th  original  article,  (which  itself  re- 
fers back  to  the  6th)  articles  and  objects,  that  in 
consequence  of  the  defendant's  criminal  conversation 
^th  Rachael  Harris  therein  objected,  **  she,  the 
said  Rachael  Harris,  was,  in  ihe  month  of  Decent' 
ber,   in  the  year  of  our  Lord  181G,  delivered  of  a 
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1822.       female  bastard  child^  in  the  house  of  the  said  de- 
^^rw**  fendant,   situate    at  Hagborn,  &c/*      And  it  has 

been  contended,   that  the  promovent  is  not  pre- 
cluded from  a  greater  specification  as  to  the  two 
bastard  children  mentioned  in  the  7th  orig^inal  ar« 
tide,  even  though  it  may  shew  a  criminal  connexion 
earlier  than  that  which  is  there  laid.     I  entertain^ 
upon  this  head^  a  different  opinion.    It  tippwrs  1» 
tne  that  this  is  matter  which,  if  chai^eable  at  all, 
should  have  been  charged  in  the  original  articles ; 
and  that  the  defendant  is  not  bound  to  answer  to  it^ 
in  this  stage  of  the  cause.     This  is  not  that  speci- 
fication,  the  want  of  which  in  the  original  articles 
was  objected  by  the  defendant,  and  to  supply  which 
(he,  the  defendant,  having  refused  his  consent  to 
their   reform  out  of    Court),   is    the   promovent'a 
ostensible  motive  for  tendering  additional  articles* 
So,  again,  the  application  of  the  iivemen- of  Sfag- 
born  to  the  magistrates,  relative  to  the  affiliation  of 
these  said  bastard  children — their  appointment  of 
a  'day  for  Rachael  Harris,  the  mother,  to  attend^ 
in  order  to  being  examined  touching   the  same 
her  refusal,  at   the   defendant's  suggestion^   to   at 
tend — her  being  consequently  brought  before  a  ma 
gistrate,    on  a  summons — her   refusal,  still  at  th 
defendant's  suggestion,  to  be  examined-— her  conse 
quent  commitment  for  twelve  months  to  Abingd< 
gaol— -the  defendant  visiting  her,  and  supplying  he 
with  money  and  provisions,  whilst  she  remained  \mm 
the  said  gaol,   and  suffering  her  to   return  to  hi^ 
house  upon  the  day  of  her  discharge  from  the  same-^ 
all  pleaded  in  the  7th  additional  article*— are  not  a 
mere  reduction  of  the  original,  through  the  mediam 
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of  this  additional  article,    into   a  less  va&fue    and       1022. 
more  specific  shape ;  but  are  a  series  of  collateral        j^^ 
facts^  inferring  the  truth  of  matters  directly  crimi-     v^^v^^ 
nal  charged  upon  the  defendant  in  the  original  ar-     schuwm 
tides;  and  consequently,  in  my  judgment,  for  rea-     Hodoww^ 
sons  to  which  I  have  already  adverted,  are  not  ad- 
missible in  this  stage  of  the  cause.     The  3d,  4th, 
5thy  and  7th  additional  articles  must,  I  think,  be 
rejected. 

The  6th  and  8th  articles  exhibit— the  former,  two 
original  letters  from  the  defendant  himself,  in  rela- 
tion to  the  facts  pleaded,  addressed  to  the  Deputy 
Register  of  the  Consistory  Court  of  the  Lord  Bi- 
shop of  Sarum— the  latter,  an  original  letter  from 
the  same  defendant  to  his  alleged  paramour,  Harris, 
whilst   in  Abingdon    gaol.      They  are  pleaded  in 
supply  of  proof  of  the  premises  charged  against  the 
defendant,  in  the  3d   and  4th,   and  7th   additional 
articles,  respectively.     These  articles,  I  think,  may 
stand,  after  being  reformed,  by  making   them  re- 
fer to  the  7th  and  8th  original  articles,  instead  of 
to  the  additional  articles  now  rejected.     The  letters 
themselves  are  rather  equivocal ;  but  however,  va^ 
leant  quantum.      Their  introduction  in  this  stag^ 
of  the  cause  may,    for  reasons   suggested   in  the 
course  of  this  judgment,  be  a  little  irregular ;  at  the 
same  time  it  is  conformable  to  the  precedent  in 
Stone's  case ;  and  some  latitude  in  pleading,  with 
respect  to  exhibits,  is  allowable,  as  is  well  known, 
in  all  suits. 

Upon  the  whole,  then,  I  admit  the  1st  and  2d 
additional  articles,  together  with  the  6th  and  8th, 
after  being  reformed  as  suggested,  and  reject  the 

Y  2 


820 


•CASES    DXTERMINED   IN    THE 


1822.       remainder;  with  the  exception  of  the  9thj  wKch 

Term, 


^^  is  the  usual  concluding  article,  and  admissible  of 


SCHULTES 

V. 
HoOtiSON. 


course. 


Articles  admitted  as  reformed  {a). 


•  (a)  Pn  which  stage  of  this  proceeding  it  soon  after  finally 
determined  by  the  death  of  the  defendant. 


1822. 
Michaelmat 

Tet^. 
4th  Session. 


NoRTHEY  V.  Cock. 


Adroioiitra- 
tioni  pending 
unit,  never 
inraoted,  on 
motion,  bnt 
by  consent. 
The  principles 
by  which  the 
Covrt  is  go« 
"veraed  in 
Ij^rauting  ad- 
■iini«tratioos 
jftndiag  suit. 


(On  Motion.) 


JL  HIS  was  an  appeal  from  the  Consistory  Court 
of  Exeter,    promoted    and    brought    by  Emanuel 
Northey,  of  the  parish    of  Stoke  Damerel,  in  the 
county  of  Devon,  and  diocese   of  Exeter,    against 
Richard  Cock,  of  the  parish  of  Liften,  in  the  same 
county,  and  diocese.     It  was  described,  originally,  as 
**  a  cause  of  bringing  into  and  leaving  in  the  registry 
of  that  Court,    the  ktters  of  administration  of  all 
and    singular    the   goods,  chattels,  and  credits  oi 
Mary  Row,  late  of  Broad  wood  wiger,  in  the  county*""^ 
of  Devon,  widow,  deceased,  thentofore  obtained  b; 
Richard  Cock,  the  pretended  cousin-german  am 
next  of  kin  of  the  deceased,  and  of  shewing  caus^^ 
why  the   same  should  not  be  revoked  and  declarec^V 
null  and  void — and  why  such  letters  of  administra — • 
tion  should  not  be  committed  and  granted  to  Ema^-- 
nuel  Noilhey,  the  lawful    cousin-german,  once  re-- 
movcdj  and  one  of  the  next  of  kin  of  the  deceased. 


^* 
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This  cause  was  appealed,  upon  a  grievance  ;  on       1822. 
the  Judge  below  having   ordered,  or  decreed,  the  ^^^^^^^ 
ansmers  of  the  said  Richard  Cock,  to  an  allegation      s^v^ 
given  and  admitted,  propounding  the  interest  of  the     Northby 
said  Emanuel  Northey,  which  had  been  denied  by       coJr, 
the  said  Richard  Cock,  to  be  full  and  ^sufficient 
answers  to  the  said  allegation. 

The  libel  of  appeal  was  admitted  on  the  1st  Ses- 
sion of  Trinity  Term  ;  and  on  the  bye-day  after  that 
Term  (the  respondent's  proctor  having  given  an 
affirmative  issue  to  that  libel,  and  confessed  th6 
appeal),  the  Judge  pronounced  for  the  appeal,  and 
retained  the  principal  cause — and  therein  decreed 
the  said  Richard  Cock's  answers  to  be  insufficient, 
and  assigned  him  to  give  in  further  and  fuller  an-^ 
-swers  on  the  1st  Session  of  the  next  Term. 

On  the  1st  Session  of  Michaelmas  Term,  the 
proctor  for  the  respondent  exhibited  a  proxy  under 
the  hand  and  seal  of  his  party ;  and,  by  virtue 
thereof,  admitted  the  appellant  to  be  the  cousin- 
merman,  once  removed,  but  denied  him  to  be  a 
next  of  kin  of  the  deceased* 

On  the  8d  Session,  the  respondent's  proctof 
propounded  the  interest  of  his  party,  and  asserted 
an  allegation — at  the  same  time  the  proctor  for  the 
appellant  exhibited  the  affidavit  of  a  Mr.  Edward 
Abbot,  and  moved  the  Court,  after  reference  had 
to  the  contents  of  the  affidavit,  to  grant  adminis- 
tration to  him  (pending  suit)  of  the  effects  of  the 
party  deceased  in  the  cause. 

The  party  upon  whose  affidavit  this  motion  wad 
founded,  in  substance,  deposed,  that  Mary  Row, 
the  party  deceased,  died  on  or  about  the  1st  day 
of  June^  1820,  intestate — that  Richard.  Cock,  one 
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1822.  of  the  parties  in  the  cause,  \?ho  then  resided  in  a 
Mi^aelmoM  hoQge  ^ear  the  deceased's,  immediately  thereupon 
s.^s/^/  took  possession  of  the  same,  and  of  cash  to  the 
NoRTRET  amount  of  285/.  or  thereabouts ;  and  in  a  few  days 
Cock.  after,  and  before  Emanuel  Northey,  the  other  party 
in  the  cause,  and  claiming  to  be  of  kin  to  the  de- 
ceased in  a  nearer  degree,  could  be  apprized  thereof 
in  time  to  enter  a  caveat,  obtained  letters  of  admi- 
nistration of  the  goods  of  the  deceased,  as  next  of 
kin  of  the  deceased,  from  the  Consistorial  Epis- 
copal Court  of  Exeter,  and  in  virtue  of  such  ad- 
ministration, sold  or  disposed  of  a  leasehold  estate 
of  the  deceased,  and  attempted  to  sell  or  dispose 
of  other  leasehold  estates ;  and  by  such  and  other 
means,  possessed  himself  of  property  of  the  de- 
ceased, to  the  amount  of  800/.  or  thereabouts.  The 
appearer,  after  referring  to  the  proceedings  had  in 
the  Consistory  Court  of  Exeter,  and  in  this  (the 
Appeal)  Court,  went  on  further  to  depose,  that  the 
estate  of  the  said  deceased  consisted  of  leasehold 
and  freehold  property,  money  out  on  mortgage, 
bills,  and  other  securities,  the  rents  and  interest  of 
which  could  not  be  received,  as  well  as  of  the 
money  of  which  the  said  Richard  Cock  had  so  as 
aforesaid  possessed  himself,  and  still  retained ;  and 
that,  to  the  appearer^s  belief,  the  property  would  be 
deteriorated,  and  its  security  endangered,  unless  ad- 
ministration was  granted  thereof,  pending  suit. 
The  appearer  lastly  deposed,  that  he  was  no  other- 
wise interested  in  the  event  of  the  suit,  or  with  the 
parties,  than  as  having  married  the  sister  of  the 
said  Emanuel  Northey,  and  that  he  was  ready  to 
take  upon  himself  the  office  of  administrator,  and 
to  give  any  security  required  by  the  Court, 
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JiTBGMSNT. — Sir  John  Nicholl.  IW2- 

This  application  is  irregular  in  every  respect.     It  ^  y^y^. 
ifi  an  application  for  an  administration  pending  suit,      v^sr*^ 
es  partCj  founded  upon  an  affidavit  of  the   pro-    Nobthet 
posed  administrator,  brought  in  on  the  3d  (the  pre-       Cock, 
ceding)  Session.     Now  an  administration  pending 
suit  is  never  granted  upon  motion,  unless  by  con- 
sent.    If  the  parties  are  agreed,  both  that  an  ad- 
■linistration  is  necessary,  and  who  the  administrator 
shall  be,  it  may  be   granted  on  motion.     In  any 
other  case,  an  act  on  petition  must  be  gone  into— - 
Ihe  necessity  for  an   administration,  pending    suit, 
mast  be  shewn — and  the  Court  must  be  satisfied  as 
to   the  fitness  of  the    proposed    administrator— or 
must  be  placed  in  a  condition  to  determine  bi^weea 
the  two,  (its  most  usual  office  upon  such  occasions) 
an  administrator,  that  is,   being  proposed  by  each 
pwrty. 

The  affidavit  exhibited  in  thi  s  case,  certainly 
states,  that  *^  the  property  will  be  deteriorated,  and 
its  security  endangered,  unless  an  administration 
thereof,  pending  suit,  is  granted/'  But  this  may 
be  denied  and  disputed  by  the  other  party,  if  an 
opportunity  be  furnished  him  of  so  doing — and 
again,  the  indifferency  of  the  proposed  adminis- 
trator, the  point  to  which  the  Court  principally 
looks,  is  put  out  of  dispute,  even  upon  that  person's 
own  shewing.  For  he  deposes,  that  '*  he  is  no 
otherwise  interested  in  the  event  of  the  suit,  or 
with  the  parties,  than  as  having  married  the  said 
£manuel  Northey's  sister."  But  in  proving  him- 
self to  be  one  of  the  deceased's  next  of  kin, 
Northey  must  prove  his  sister  to  b^  another— and 
her  husband,  substantially,  has  her  interest.      In- 
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1822:       steady  therefore,  of  being:  an  indifferent,  he  is  an 
JBienaeimoi  interested    party — a  party  interested   to   an    equal 
\^^s/^      extent,  at  least  so  far  as  personalty  is  concerned, 
NoRTUBY     with  Northey  himself. 

Cock.  I  have  looked  into  the  cases  determined  by  my 

predecessor,  and  find  that  this  Court  hath  been 
constantly  in  the  habit  of  refusing  to  grant  admi-- 
nistrations,  pending  suit,  merely  to  take  property 
out  of  the  hands  of  a  litigant  party  in  the  actual 
possession  of  it.  It  hath  always  required  it  to  be 
shewn,  that  the  property  was  in  jeopardy — that  the 
party  sought  to  be  dispossessed  was  irresponsible, 
and  refused,  or  neglected,  to  furnish  adequate  and 
reasonable  security.  On  the  other  hand,  it  hath  as 
constantly  declined  putting  a  litigant  party  in  po&f 
session  of  the  property,  by  granting  administration 
pending  suit  to  him^  always  granting  it,  where  re<r 
quisite,  to  a  nominee  presumed  to  be  indifferent 
l>etween  the  contending  parties.  I  reject  the 
present  application  upon  both  these  principles* 
Cock,  the  party  sought  to  be  dispossessed,  is  not 
merely  in  the  actual,  but  is  also  in  the  legal  pos^ 
session  of  the  effects ;  for  it  is  stated  to  be  under 
an  administration,  although  that  administration  has 
since  been  called  in  ;  nor  is  there  any  proof  before 
the  Court  (hoWever  the  fact  may  be,  as  to  which 
I  determine  nothing),  that  the  security  of  the  pro- 
perty is  endangered  by  its  continuing  in  his  hand& 
And  Mr.  Abbot,  the  proposed  administrator,  as 
already  observed,  is,  upon  his  own  shewing,  equally 
interested,  and  consequently,  in  this  respect,  is 
idtntified^  with  Northey  himself,  the  other  party  in 
|he  cause. 

Motion  rejected. 
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Isi  Session,       / 
PREROGATIVE  COURT  OF  CANTERBURY, 


liAWRENCE,  Attorney  of  Thomas,   v.  Maud 

and  PiCKWEix. 


(On  the  Admission  of  an  Allegation.) 


X  HIS  \?as  a  cause  of  interest,  between  Frances  in  eaniM  of 
Mary  Thomas,    wife  of  Philip  Thomas,   asserting  cases  beioic 
herself  to  be  the  cousin-german  once  removed,  and  ad'riMbie  thmt 
only  surviving  next  of  kin,   and  Mary  Maud,  wife  ghoui/admit 
of  John  Maud,  and  Sarah  Pickwell,  widow,  assert-  'omueh  of  tbe 

111  !•  I  Other's  case «« 

ing  themselves  to  be  the  second  cousms,   and  only  he  may  (tbe 
surviving  next  of  kin,  of  Elizabeth  Harrison,  lat^  may)  consUt- 
of  the  parish  of  St.  Mary,  in  the  town  and  county  withwit^prejli 
of   Kingston-upon-Hull,    spinster,    the    party   de-  oJJ^^ie.— ii- 
ceased  in  the  cause,  who  died,  on  the  26th  of  No-  in»tnitioo  of 

this  rule. 

▼ember,  1818,  intestate,  and,  as  admitted  on  all 
liands,  without  father  or  mother,  brother  or  sister, 
uncle  or  aunt,  nephew,  niece,  or  cousin-german. 

The  interests  of  the  several  parties  were  pro- 
pounded, respectively,  in  two  allegations. 

On  the  part  of  Mrs.  Thomas,  it  was,  in  substance, 
alleged,-^//r£r/  Thomas  Harrison,  the  deceased's 
paternal  grandfather,  had,  by  his  second  wife,  Eliza- 
beth Dennison,  two  sons,  Joseph  and  Peter — that 
Joseph,  the  elder,  married  Eleanor  Ridgway,  by 
whom  he  was  the  father  of  Elizabeth  Harrison,  the 
party  deceased — that  Peter,  the  younger,  married 
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1822.       Elizabeth  Pelham — that  the  issue  of  that  marriage 
MichaelMMi  y.^^  ^  daughter,  Elizabeth,  married  to  James  Lud- 

v^^yi^     low — and  that  Frances  Mary  Thomas,  party  in  the 
Lawrencb    cause,  was  the  sole  surviving:  issue  of  James  and 

Maud.  Elizabeth  Ludlow,  and  consequently  was  the  de- 
ceased's cousin-german  once  removed,  and  only  next 
of  kin* 

On  the  part  of  Maud  and  Pickwell,  it  was  also, 
in  substance,  alleged  as  above,  with  this  distinctiour^ 
that  Peter  (brother  of  Joseph,  father  of  the  deceased 
Elizabeth)  Harrison,  was  alleged,  on  the  part  of 
Maud  and  Pickwell,  to  have  died,  unmarried^  and 
consequently  without  lawful  issue.  The  posterity 
of  Thomas  Harrison  and  Elizabeth  (Dennison),  the 
deceased's  paternal  grandfather  and  grandmother, 
being  extinct  by  this  event,  it  became  necessary  to 
recur  a  step  higher,  namely,  to  Thomas  HarrhMm 
and  Elizabeth  (Bowser),  paternal  great  grandfather 
and  great  grandmother  of  the  deceased.  The  pedi- 
gree of  Maud  and  Pickwell  was  then  deduced  as 
follows.  It  was  alleged,  that  Thomas  Harrison,  the 
deceased's  paternal  great  grandfather,  left,  by  his 
wife  Elizabeth  (Bowser),  a  son,  Thomas,  the  de- 
ceased's grandfather,  and  also  a  daughter,  Hannah-^ 
that  this  daughter,  Hannah,  intermarried  with 
Edward  Ackers— ///a/  the  issue  of  this  marriage 
was  a  son,  William,  and  a  daughter,  Sarah — that 
the  son,  William,  intermarried  with  Mary  Gilliam, 
by  whom  he  became  the  father  of  Mary  Maud ; 
and  that  the  daughter,  Sarah,  intermarried  with  Sa- 
muel Simpson,  by  whom  she  became  the  mother  of 
Sarah  Pickwell,  parties  in  the  cause.  Conse- 
quently, upon  this  shewing^  Maud  and  Pickwell 
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were  second  cousins,  and  next 
Harrison,  the  party  deceased  in 


of  kin  of  Elizabeth  j^?^^- 
the  cause  (a).  Tuv!!'" 
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18^.  In  several  of  the  latter  articles  of  the  allegation 

NidhathMt  propounding  the  interest  of  Mrs,  Thomas,  extracts 
were  made  from  certain  letters  and  other  documents, 
such  letters  and  other  documents  being  pleaded  to 
be  '^  in  the  hands  of  persons,  who  would  produce  the 
same  upon  their  respective  examinations,  as  wit- 
nesses in  the  cause/'  It  was  objected— /Aa/  these 
letters,  &c.  themselves,  should  be  set  forth,  in  order 
to  enable  the  other  parties  to  form  a  correct  idea  of 
the  true  import  of  the  extracts  made  from  them — 
and,  that  the  originals  should  be  brought  into 
the  registry,  for  inspection,  prior  to  the  hearing  of 
the  cause. 

The  Court — Sir  John  Nichoix, 

After  sustaining  this  objection,  and  directing  the 
allegation  to  be  reformed  accordingly,  proceeded  as 
follows  :— 

Now  that  the  cases,  on  both  sides,  are  disclosed, 
may  not  the  inquiry,  let  me  ask,  be  reduced  within 
a  very  narrow  compass?  In  a  considerable  part, 
the  case  on  each  side  is  the  same.  Both  parties  al- 
lege, that  the  deceased,  Elizabeth  Harrison,  was 
tlie  grand-daughter  of  Thomas  Harrison,  and  his  se- 
cond wife^  Elizabeth  Dennison — that  she  was  the 
daughter  of  Joseph  Harrison,  and  Eleanor  his  wife, 
formerly  Ridgway — that  she  had  a  brother,  Richard 
Acklom  Harrison,  who  died  in  1813,  unmarried. 
Upon  this  branch  of  the  pedigree,  therefore,  there 
is  no  controversy — it  is  common  to  both  parties*^ 
and  no  evidence  is  necessary  on  either  side ;  for 
the  Crown  has  not  thought  fit  to  intervene  in  this 
8uit. 

It  is  also  agreed,  that  the  grandfjUher,  besides 
the  son  Joseph,  had  two  daughters,  Elizabeth  and 
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^[annaby  who  are  also  agreed  to  have  died  without       id22. 
iwue— and  farther,  that   he  had  a  fourth  child,  a  *^^'"*^ 
son,  Peter.     That  fact  is  alleged  by  both,  parties ;     v,^^^ 
aoditisupoa  this  son,  Peter,  that  the  whole,  case   ^^*«"cb 
tarns.     On  the  part  of  Maud  and  Pickwell,  it'  is  al-      Maud. 
lieged,  that  this  son,  Peter,  also  died  without  issue. 
Sirs.  Thomas  alleges,  that  Peter  married  Elizabeth 
Pelham,   and  was  her  grandfather;    that  they  had 
four  children — Thomas^  who  died  unmarried — Her- 
mione,  who  married  a  person  named  Cargy ,.  but  left 
no  children — Isabella,  who  died  young— and  Eliza- 
beth, who  married  James  Ludlow ;    and  that  she 
(Thomas)  is  the  daughter,  and  only  surviving  child, 
of  that  marriage. 

Now,  if  this  case  set  up  by  Mrs,  Thomas  is 
proved,  there  is  an  end  at  once  of  the  other  case ; 
for  Mrs.  Thomas  is  descended  from  the  same  grand- 
father with  the  deceased,  and  she  and.  the  deceased 
are  cousins-crerman  once  removed.  Maud  and  Pick- 
well  only  allege  their  descent  from  the  same  great 
grandfather,  that  is,  only  allege  themselves  to  be 
second  cousins,  a-  degree  more  remote,  and  conse- 
quently excluded.  Why,  then,  should  both  cases 
go  on  ?  or,  in  other  words,  why  should  not  the  pre- 
sent  proceedings  be  confined  to  proving  the  mar- 
riage of,  and  descent  of  Mrs.  Thomas  from,  Peter 
Harrison.  If  Mrs.  Thomas  proves  that  (and  her 
case,  I  may  say,  is  exceedingly  strong,  as  it  stands 
mplea),  Maud  and  Pickwell  can  have  no  claim,  and 
will  be  liable  moreover'  to  the  costs  occasioned  by 
their  opposition  to. the  claim*  of  Mrs.  Thomas.  If 
Mrs.  Thomas  fails  to  prove  it,  there  is  an  end  of 
her  interest.  She  can  have  no  concern  with  the 
case  of  Maud  and  Pickwell.      She  may  leave  that 
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1822.       question  to  be  controverted  by  the  Crown^  if  the 
^TV^*"^  officers  of  the  Crown  see  any  sufficient  ground  to 
>^v^     interfere.    Bat  if  Mrs.  Thomas  goes  on  to  contro- 
I.AWSBNCB   Tert  the  other  interest— even  in  the  event  of  sab- 
Maud,      stantiating  her  own  superior  interest-Hiihe  forfeits 
all  claim  to  be  reimbursed,  and  can  have  no  pre- 
tence  whatever  even  to  apply  for  her  costs.     Under 
these  circumstances,  is  it  not  manifestly  the  interest 
of  both  parties  that  the  case  should  be  limited  by^ 
an  act  of  Court,  to  be  settled  by  counsel  on  botk 
sides,  to  that  part  of  it  which  is  the  true  and  sol^ 
point  of  controversy,  namely,  whether  Mrs.  Frances^ 
Mary  Thomas    is,   or  is  not,   the    lawful  grand-- 
daughter  of  Peter,    younger  son  of  Thomas  anA 
Elizabeth  Harrison,  the  paternal  grandfather  an 
grandmother  of  Elizabeth  Harrison,  the  party  de 
ceased  in  the  cause  ?    Recommending  this  measur 
(and  a  similar  one,  mutatis  mutandis,  in  every 
similarly  circumstanced),  for  the  present  I  dismi 
these  allegations. 


^^22  Chase  v.  Yonge. 

JfirAffff/iHiff  .««MM 

-.J  o*^.'  (On  Motion.) 

2d  Session.  ^  ^ 


Qiunney  wbe- 


^ — ,  —  X  HIS  was  a  business  of  proving,  in  common  form, 
cenor^^com-  the  last  will  and  testament  of  James  Chase,  late  of 
SSSTS^'  ^'   ^^  city  ^^  Norwich,  deceased.    A  caveat,  which 

like,  can  be 

permitted  to  rat  the  execntor,  or  one  entitfed  to  adminittratioo  of  the  effects,  of  «  pirty 
22?  *7!?"*  .^  fiocew,  Ac.  upon  proof,  •tker  ikm  fry  MKik  ts  kU  •wm  emri^  of  radi 
party  haviiig  left  (mm  n^tMiia  in  divers  dioceses,  sufficient  to  foand  the  jurisdiction  of 
niejPrerogitiTe  Court,  before  requiring  probate,  or  admiaiitnitlon,  m  tlM  Prerogative 
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Cbaic 


WM  fiMmd  to  have  been  entered  i^^nst  the  aame      1822. 

htmg   -proved f  had  been  duly  warned  j    and  the     ^*^^!^ 

Gouty  in  the  1st  Session  of  the  Term,  had  decreed 

prolate  to  the  executor,  unless  the  proctor  who  en- 

tered  the    caveat  was  prepared,  as  upon  this  day,      Yohgb. 

the  2d  Session,  to  set  forth  precisely  his  client's  in* 

ierest. 

On  the  proctor  for  the  executor  now  praying  the 
"doiurt  to  direct  the  probate  to  issue,  the  adverse 
proctor  allied,  that  "  he  appeared  for  the  Wor- 
shipful and  Reverend  William  Johnson  Yonge, 
derk.  Master  of  Arts,  official  in  and  throughout  tha 
whole  archdeaconry  of  Norwich,  and  denied  the  ju- 
risdiction of  the  Court/' 

The  Court — Sir  John  Nicholi.. 

This  is  a  perfectly  novel  attempt.  Is  the  official 
(^quasi  sach  merely)  at  liberty  to  appear j  and  deny 
the  jurisdiction  of  this  Court  ?  >  I  am  very  much 
inclined  to  doubt  it  His"  interest ^^  I  collect  to 
be  that  accruing  from  his  right  to  have  the  will 
proved  in  his  jurisdiction,  if  there  be  no  **  bona 
tiotabilia :"  but  that  this  entitles  him  to  put  the  exe- 
cutor, otherwise  than  by  oath  in  his  own  Court  (tf), 

(a)  Vide  Canons  of  ie03,  Canon  92,  intitaled,  **  None  to  be 
cited  into  divers  courts  for  probate  of  the  same  will/'  which  en^ 
Joins,  that  **  if  any  person  cited^  or  volantarily  appearing,  before 
any  chancellor,  commissary,  official,  or  other  exercising  eccle* 
fliastical  jarisdiction,  touching  the  probate  of  any  will,  or  the 
administration  of  any  goods,  shall,  upon  his  oath,  affirm,  that  he 
knoweth,  or  firmly  believeth,  that  the  party  deceased,  whose 
testament  or  goods  depend  in  question,  had,  at  the  time  of  his 
or  her  death,  any  goods,  or  good  debts,  in  any  other  diocese  or 
^lioceses,  or  peculiar  jurisdiction  within  the  province,  than  in 
that  wherein  the  said  party  died,  amounting  to  the  value  of  64 
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ir']!f^^  on  proof  of  there  being  bona  notabUia^^hetom  the. 
2^^,  will  can  be  proved  here,  is  what  I  muck  question. 
If  every  inferior  ordinary  be  really  at  liberty  to  en- 
ter an  appearance^  and  obstruct  the  grant  of  a  pro* 
bate  or  administration,  whenever  he  thinks  fit,  till 
the  question  of  bona  notabilia,  raised  by  himself, 
be  first  determined,  the  inconvenience  to  the  public 
in  the  points  of  vexation,  expence,  and  delay,  may 
be  incalculable. 

Let  the  appearance  be  taken  de  bene  esse  only, 
^nd  the  matter  stand  over  till  the  next  Session.  If 
the  official  should  elect  (on  being  permitted)  to  pro- 
ceed in  this  matter,  he  does  it,  I  will  say,  at  the  im- 
minent peril  of  costs — ^provided  the  executor,  that  is,., 
should  succeed,  in  founding  the  jurisdiction  of  this 
Court.  But  the  sufficiency  of  the  official's  interest 
to  raise  a  question  about  the  jurisdiction  of  this 
Court,  in  the  present  shape  at  least,  is  a  point  as  to  - 
which  I  am  by  no  means  satisfied. 

On  the  next  Court-day,  the  proctor  for  the  offi- 
cial  alleged  the  caveat  entered  by  him  to  have  been, 
withdrawn ;  and  the  Judge,  at  the  petition  of  the 
proctor  for  the  executor,  directed  the  probate  tc^ 
pass  the  seal  to  his  party,  and  condemned  the  offi^ 
cial  in  costs. 

them  shall  snoli  chancellor,  commissarj,  or  other»  preaenllj  dia--' 
miss  him;  not  presuming  to  intermeddle  with  the  prohate  of  th^ 
aaid  will,  or  to  grant  administration  of  the  said  goods — ba^ 
shall  openly  and  plainly  declare  and  profess,  that  the  said  c«os^ 
bdoDgeth  to  the  prerogative  of  the  archbishop  of  the  province  ? 
wiUiiig  and  admonishing  the  party  to  prove  the  saic^-wiUyv  or  r^^ 
quire  administration  of  the  said  goods,  in  the  court  of .  tho.aai<i 
prerogatiTPy?  d'c. 
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Wilkinson  v.  Dalton.  Tetm. 

2d  SessioiT. 

EN  this  case,  a  proctor  applied  to  be  permitted  to  A  witness  who 
examine  a  witness  (who  had  been  repeated,  and  dis-  peatedanddu^ 
onissed),  upon  one  article  of  the  allegation,  which  years^before 
ibe  had  not  been  designed  to  (said,  through  mere  nn^e^^e"*^ 
imulyertence)  at  the  time  of  her  production.  cumstaocts,  t« 

_,        I  ^  '  be  ezaniaedt. 

COURT-^  ftt  tte  end  of 

as  publication  passed  r  on  an  nnieie 

It  was  replied,  by  the  adverse  proctor,  in  the  ne-  ^hS^sfiThtd 

^tiye ;  but  he  stated,  that  the  witness  in  question  J-^^UdTto  at' 

lad   been  repeated,  in  January,  1821,  nearly  two  the  time  of  her 

1       1  1   ^1     .     •      ^1  •     •  1  11-1        prodoctkm   as 

irears  back — and  that,  in  this  mterval,  several  alle-  a  witness;  and 
^tions  had  been  admitted  in  the  cause,  by  which  qaentiyr^iSe* 
3ie  character  and  complexion  of  the  cause  itself  had  e»miIJedup«i 
naterially  chanfifed.  *"  ^*  ^"^  *»• 

J  o  stance* 

Court — 

Under  these  circumstances,  I  shall  certainly  not 
>ermit  this  witness  to  be  examined  as  prayed — 
it  all  events,  not  without  affidavits  to  explain  both 
low  the  witness  came  not  to  be  designed  to  this 
irticle  of  the  allegation,  originally j  and  the  neces- 
aty  for  her  being  examined  upon  it,  noxv.  This 
s  one  of  those  applications  which  the  Court  listens 
0  with  great  jealousy.  A  precedent  of  the  kind, 
f  established,  might  be  abused  to  obvious  ill  pur- 
poses. 

Application  rejected. 


VOL.  T. 
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.1822. 

^"t^'  In  the  Goods  of  Sidy  Hamet  .Benamor 

3il  Session.  Beggia,  deceased. 


{On  Motion.) 

Administra-  ^IDY  Hamct  Benamor  Beggia^  late  consul  of 
^^  of  a      B^is  Majesty  the  Emperor  of  Morocco,  at  Gibraltar, 

ItoSSy^tfie  ^i^  *^^"'«»  ^"  *h«  yea>^  1821,  intestate.  The  de- 
Emperor  of  ceased  was  a  native  of  Larache,  in  Fez,  and  conse- 
creedtoapar-  quentlv  a  natural-bom  subject  of  that  Emperor, 
empowered  to  He  died  a  bachelor,  without  father,  mother,  bro- 
iiaif  of^e  '  thers,  sons,  daughters,  uncles,  aunts,  sons  of  the 
mJJ^ISL*!^  aunts  (by  the  father),  or  any  other  proper  heir,  by 
P'®®*'***!.**^  the  Mahomedan   law,  leaving:   effects  at  Gibraltar, 

edtotbeCoart  .  . 

cftbeiaidEni.  and  iu  this  countrv,  to  which  the  Emperor  Muley 
(]K>t  qaestion-   Soliman  became,  under  the  circumstances,  entitled, 
Crovm,  or       ^Y  ^he  Mahomedan  law,  in  behalf  of  the  national 
'^S:^^,  treasury. 
*^S?H?  ?  ^'       These  facts  being:  authenticated  to  the  Courts  of 

half  of  theiia-  ® 

tionai  treai      Tangier,    and  Rabal,    and  decrees,    founded  upon 
Mahomedan     them,  having  issued  from  those  Courts,  declaratory 
^'  of  the  law  as  above,  the  Emperor  Muley  Soliman 

commissioned  two  of  his  subjects  (Haggi  Thaer  Al 
Hial  Rebati,  and  Haggi  L*Arbi  Mahanino)  to 
proceed  to  Gibraltar,  and  act  there,  in  his  behalf, 
by  taking  possession  of  the  deceased's  estate  and 
effects;  appointing,  at  the  same  time,  Mr.  Judah 
Benoliel  (the  deceased's  successor  in  the  consulate 
at  Gibraltar),  his  attorney,  to  receive  the  deceasecTs 
estate,  in  the  first  instance,  and  deliver  it  over  to 
the  said  commissioners. 

On  the  24th  of  July,  1821,  administration  of  the 
deceased's  estate  and  effects  was  granted,  by  decree 
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6f  His  Majesty's  Court  of  Civil  Pleas  at  Gibraltar, 
to  the  said  Haggi  Thaer  Al  Hial  Rebati,  and  Haggi 
L'Arbi  Mahanino,  on  behalf,  and  as  commissioners 
of  His  Imperial  Majesty  Muley  Soliman,  Emperor 
of  Morocco ;  security  being  directed  to  be  taken 
(and  which  was  taken  accordingly}  under  the  spe- 
cial circumstances,  to  meet  any  claim  of  credi«» 
tors,  or  others,  upon  the  deceased's  estate,  which 
might  be  made  within  a  year  and  a  day,  from  that 
ttme« 

The  said  commissioners,  when  about  to  depart 
from  Gibraltar  on  their  return  to  Morocco^  did>  by 
an  instrument  of  procuration,  or  power  of  attorney^ 
imder  their  hands  and  seals,  delegate  to  the  afore- 
said Mr.  Judah  Benoliel,  his  said  Imperial  Ma-* 
jesty  of  Morocco's  consul  at  Gibraltar,  all  the 
powers  vested  in  them  under,  and  in  virtue  of,  the 
aforesaid  decree  of  His  Majesty's  Court  of  Civil 
Fleas  at  Gibraltar,  and  also,  all  other  powers  and 
authorities  which  they  possessed,  as  the  commis-^ 
sioners  of  his  said  Imperial  Majesty,  to  receive  and 
take  possession  of  all  monies,  estate,  and  effects 
whatsoever  of  the  deceased ;  and  to  appear  before 
any  tribunal  or  court,  whether  ecclesiastical  or  se- 
cular; and  to  do  all  acts,  matters,  and  things,  ne^ 
eessary  or  expedient,  touching,  or  relating  to,  the 
estate  and  effects  of  the  deceased,  in  all  places^ 
countries,  dominions,  or  jurisdictions,  whatsoever. 

Under  these  circumstances,  in  proof  of  which 
several  documents  were  exhibited,  the  Court  was 
iftioved  by  counsel  to  decree  administration  of  the 
effects  of  the  deceased  in  this  country  (it  being  ne- 
cessary that  administration  of  those  effects  should 
be  granted  to  some  one,  for  the  use  of  the  party  or 

z   2 


1822. 

Michaelmaw 
Term, 


In  the  Goods 

of  Beggia^ 

deceased. 


S42  CASES  DETERMINED   IV  THE 

1822.  ^      parties  eventually  eDtitled),  to  Mr«  Jadah  Benoliel 
Mtekaelmas   ^^^^  giving  sufficient  security),  for  the  use  and  bene- 
fit of  the  Emperor  of  Morocco— the  said  Mr.  Ju« 


^Sf^BB^*^*  dah  Benoliel,   in   addition  to   his  other  presumed 
deceased.'    claims  to  be  administrator,  stated  above,  being  the 
sole  public  functionsu'y  of  his  Imperial  Majesty  in 
the  British  dominions. 

Conrt — Sir  John  NiGHOi^ii. 

The  facts  upon  which  this  motion  is  founded  are^ 
I  think,  sufficiently  verified ;  but  I  am  of  opinion, 
that  a  specific  power,  or  commission,  to  some  per* 
son  to  take  administration  of  the  deceased's  effects 
berCy  is  still  requisite— the  Emperor  of  Morocco^ 
commissioners,  as  the  attorney  of  whom  it  is^ 
prayed  that  administration  may  be  granted  to  Mr.. 
Benoliel,  of  effects  in  this  country^  having  been  li 
mited,  by  the  express  terms  of  their  commission, 
act  at  Gibraltar. 

Upon  the  question  of  legal  title  to  the  deceased* 
effects,  if  any  should  be  raised— as,  for  instance,  b 
the  CroxvHy  or  by  relatives  on  the  mother's  side^  w 
might  be  entitled  hercy  though  excluded  by  the  Ma 
homedan  law-^ — it  might  be  material  to  shew,  whe 
ther  the  deceased  was  an  ordinarily  domiciled  per 
son  within   the  British  dominions,  or  was  only 
temporary  resident,  as  a  mere  officer  of  the  Empe 
ror  of  Morocco.     But  if  no  such  question  be  raised 
either  on  the  part  of  the  Crown,  or  otherwise,  thi 
Court  will  be  disposed  to  follow  the   example  o 
the  Court  .of  Civil  Pleas  at  Gibraltar;  and  to   de— ' 
cree   the   administration   to  any   party   specifically 
empowered  to  take  it,    on  behalf  of  the  Eipperor 
of  Morocco. 

Motion  suspended. 
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In    the    Goods   of    Sir    ThEOPHII^US    John       jnehaelmag 

Mjstcalfe,  Bart,  deceased.  Term. 

.......^  8d  Session. 

{On  Motion.) 

Sir  Theophilus  John  Metcalfe,  late  of  Fern  Hill,  AdminUtra- 
in  the   county  of  Berks^  Bart,  was  the  party  de-  limited  to  cer- 
ceased  in  this  business.      Ue  died  on  the  16th  of  of  tiii^g^^of 
August,  1822,  having,  a  day  or  two  preceding  his  ceiS«d^imiJi 
death,  informed  his  relations,  and  friends,  that  he  ***  J^^^^f 

.         .  (stated  bvbioi- 

had  made  his  willf  whilst  in  India,  and  that  the  self,  a  few 
same  was  then  remaining  there.     The  deceased  was  his  death,  to 
a  widower,  and  left  an  only  daughter,  a  minor  of  ore^muhen^ 
the  age  of  fifteen  years  and  upwards,  the  sole  per-  ^^^Od  aTSm*. 
son  who  would  have  been  entitled  to  his  effects  in  7*"*^-^ 

India  to  tkiM 

case  he  had  died  intestate.  He  also  left  behind  him  cM»iry. 
two  brothers,  both  respectively  resident  in  India, 
and  two  sisters,  Lady  Ashbrooke,  and  Georgiana 
Theophila  Metcalfe,  spinster,  resident  in  this  coun- 
try. The  deceased  had  himself  resided  many  years 
in  China ;  and  had  only  come  to  this  country,  in 
the  month  of  April,  1820,  for  the  benefit  of  his 
health,  with  intention  of  returning  to  China. 

The  property  of  the  deceased  in  this  country 
chiefly  consisted  of  10,000/.  3  per  cent,  consols; 
7000/.  India  stock  ;  20  Globe  shares ;  4000/.  Lon- 
don Dock  shares ;  a  bill  accepted  by  the  Eiist  India 
Company,  and  due  in  May,  1823,  for  950/. ;  money 
at  his  banker's,  and  due  from  the  East  India  Com- 
pany (amount  uncertain);  furniture  and  effects  at 
the  deceased's  residence  at  Fern  Hill ;  and  a  free- 
hold estate. 

These  facts  were  verified  by  affidavits,  of  Edward 
Larken,  of    Bedford   Square,    in    the    county    of 
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1822.  Middlesex,  Esq.  who  had  been  agent  for  the  de- 
^^Te^^  ceased^s  affairs  in  England,  and  of  Miss  Metcalfe, 
s^-/^  the  sister  of  the  deceased  ;  and  the  Court  was  pray- 
in  the  Goods  ed,  under   these  special  circumstances,    to    decree 

of  AIetcalfe 

deceased,  *  administration  of  the  goods,  chattels,  and  credits 
.  of  the  deceased,  •*  limited  for  the  purpose  of  re* 
ceiving  arid  investing  the  interest  and  dividends 
ilue,  or  to  become  due,  on  the  deceased's  stock, 
&c. — and  for  receiving,  and  investing,  the  amount 
of  the  said  bill-— and  for  otherwise  protecting  the 
property  of  the  said  deceased,  to  the  said  Edward 
Larken,  Esq.  until  the  last  will  and  testament  of 
the  said  deceased^  or  an  authentic  copy  thereof^ 
should  be  transmitted  to  this  country ^ 

Court — Sir  John  NicHoiiL. 

The  Court  is  disposed,  under  the  circumstances, 
to  accede  to  this  application,  although  it  is  one  of  a 
novel  aspect.  The  deceased  cannot  be  sworn  to 
have  died  intestate ;  having,  according  to  his  own 
declaration,  left  a  will  in  India.  An  administration 
pendente  lite  is  out  of  the  question,  as  no  suit  iu 
this  Court  relative  to  the  deceased's  affairs  is,  or 
ever  may  be,  depending.  Nor  can  there  be  an  ad* 
ministration  as^  during  absence  out  of  the  kingdom, 
or  the  minority,  of  an  executor,  or  the  like ;  for, 
von  constat  who  the  executor  is,  or  even  whether 
there  be  an  executor.  At  the  same  time,  an  inter- 
val of  considerable  length  must  elapse  before  the 
deceased's  will  can  be  forwarded  from  India — in 
which  interval  it  may,  as  stated  and  sworn,  be  very 
material,  that  some  person  should  be  authorized,  as 
well  to  receive  and  invest  the  interest  due  and  ac* 
cruing  upon  the  deceased's  stock,  &c.  as  to  act,  ge- 
nerally, for  the  protection  and  manag-em^nt  of  hi$ 


PREROGATIVE  COURT   OF   CANTERBURY. 


945 


len. 


ireperty  m  other  particulars.     Under  these  circum- 
tanceSy  considenng  the  reasonableness  of  the  ap-       Term. 
>Iication,  and  that  all  parties  apparently  interested      v^v^«^ 
ire  consenting,  I  think  that  I  am  bound  to  comply  oVm^tSJII^e, 
vith  this  prayers  dccewed. 

Motion  granted. 


.  h 


Coaxes  v.  Brown.  I822. 

,_,_^  Michaelmai 

(On  Pet  if  ion.)  sdl^ion. 

Judgment.— Sir  John  Nicholl. 

The   present  application  to  the  Court  has  arisen  The  obligation 
rat  of  a  question,  at  issue  between  the  same  parties,  p'^m^t^to  a 
respecting     its    jurisdiction,    determined   here    in  p^**"^*^^^ 
Trinity  Term,    1821(fl).      The  Court,  upon  that  wnder  the  or' 

•^  ^   ^  1  cumstancef, 

[>ccasion,  pronounced  for  its  jurisdiction — and  con-  not  to  be  di»- 
demned  Mr.  Coates,  one  of  the  parties  to  the  pre-  the^arty  to 
sent  petition,  who  had  denied  it,  in  costs.  Mr.  were"du^hav. 
Coates,  in  the  first  instance,  appealed  from  that  i^ff**^^^*i^e 
sentence  :  but,  subsequently,  abandoned  his  appeal,  f  ^^m,  by  an 

1-1  1  /.I  t  1  instrument  ex- 

iJpon  this  abandonment  of  the  appeal,  and  conse-  ecnted  out  of 
quent   remission  of  the  cause  to    this  Court,   the 

(a)  Brown  v.  Coates.  Bye-day, 

"■  Trinity 
{On  Petition.)  Term, 

. 1821. 

1  ills  was  a  cause  or  business  of  bringing  into,  and  leaving  in,  Qnestion  of 
the  registry  of  the  Prerogative  Court  of  Canterbury,  the  last  pronounced"" 
will  and  testament  of  Tbomas  Brown,  late  of  Ivington,  near  /<f— and  party 
Leominster,  in  the  county  of  Hereford,  deceased,  who  died  in  cond"  mi^d  Ui 

costs. 
Qiurref  whether  the  mere  holder  of  a  will,  monished  to  bring  it  in,  at  the  Miit  of  one 
cnHHed  to  administratiou  with  that  will  annexed,  has  any  ri};htlo  insist  ou  proof  of  '*  Uomi 
noiabUia,"  in  the  first  instance,  and  prior  to  bringing  ui  the  will. 
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1883.      costs  bere  wei:e  taxed  :    a  monitiaD  was  extracted 
3W**'  ^^^  payment  of  them,  and  was  duly  served  and  re- 

the  month  of  Febrnarj,  1820,  promoted  and  brought  by  Francn 
Hejwood  Brown,  son  of  the  deceased,  and  one  of  the  residnarj 
legatees  named  in  his  said  will,  against  Benjamin  Coates,  of 
£jt6n,  near  Leominster  aforesaid. 

JuDGMENT.-^Sir  John  Nicholl. 

This,  in  substance  and  effect,  is  a  question  respecting  the 
right  of  the  Court  to  grant  administration,  with  the  will  annex- 
ed, of  the  goods  of  Thomas  Brown,  late  of  Ivington,  in  the 
county  and  diocese  of  Hereford,  the  party  deceased  in  the  cause. 
In  Michaelmas  Term  last  [1820],  a  monition  issued  at  the  suit 
of  Francis  Hey  wood  Brown,  the  son,  and  one  of  the  next  of 
kin,  and  one  of  the  residuary  legatees  named  in  the  will,  of  the 
said  deceased  (the  surviving  executors  having  renounced),  against 
Benjamin  Coates,  of  Leominster,  in  the  county  of  Hereford, 
the  actual  holder  of  the  will,  respectively  parties  in  the  cause, 
to  bring  into,  and  leave  the  same  in,  the  registry  of  this,  the 
Preit^ative,  Court  Mr.  Coates  appearing  to  that  monition, 
under  proie$i,  and,  questioning  the  Courts  right  to  interfero  ul 
tiie  premises,  its  jurisdiction  is  propounded  on  the  one  aide,  and 
denied,  on  the  other,  through  the  tamewkat  infonmal  medium 
of  an  act  on  petition ;  the  merits  of  which  the  Court  has  now 
to  determine. 

In  this  act  on  petition  it  is  stated,  in  sul$tance^  on  the  part  of* 
Brown,  who  propounds  the  jurisdiction  of  the  Court,  that  th^ 
deceased  had  property  in  the  diocese  of  Hereford  and  else- 
.   where,  saflficient  to  found  its  jurisdiction ;  for  that  one  Cooper^ 
resident  within  the  jurisdiction  of  the  Dean  and  Chapter  of* 
Westminster,  was,  and  is,  justly  and  truly  indebted  to  the  estate 
of  the  said  deceased,  to  the  amount  or  value  of  upwards  of  5/., 
being  the   balance  of  the  purchase  money  of  certain   lands  at. 
Ivington,  bargained  and  sold  by  the  said  deceased  to  Cooper, 
in  the  year  1818.     On  the  contrary,  it  is  denied  on  the  part  of 
Mr.  Coates,  who  disputes  the  jurisdiction,  that  any  snch  debt, 
as  that  alleged,  is  or  can  be  due  from  Cooper  to  the  deceased'^ 
eatate;  for  that  the  deceased  had  assigned  over  all  his  property, 
and  these  lands  at  Ivington,  with  die  rest,  to  him  Coates,  and 
a  Mr.  Carpenter,  his  creditors,  among  others,  to  a  considerable 
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turned.     Such  costs^  liowever,  being  still  unpaidf    _^^^ 
the  Court  wa»  about,  in  Easter  Term  last,  to  en*       Term. 


unoiuif,  in  trust,  for  the  general  beoeBt  of  his  said  creditors^ 
in  the  year  1816,  by  a  deed  of  lease  and  release,  which  is  ex* 
hibited,  annexed  to  the  act;  and,  coDsequently,  that  the  pretend- 
ed bargain  and  sale  of  these  lands  to  Cooper,  in  IBIB,  was  and 
is  invalid ;  and  can  found  no  jnst  demand  against  Coaper  for  6& 
Qr  any  other  sam.  The  rejoii^der  to  this  on  the  part  of  Brown 
is,  a  denial  of  the  validity  of  the  assignment  to  Coates  and  his 
co-tmstee  in  1816,  and  a  re-assertion  of  the  validity  of  the  con- 
veyance to  Cooper  in  1818  of  the  lands  at  Ivington,  onder  cir- 
cumstances which  are  stated  at  great  length,  but  into  which  it 
10  not  necessary  for  the  Court  to  enter.  Such  is  the  substance 
of  those  parts  of  the  act  material  to  the  question  of  jmrisdiotion 
in  this  case,  both  on  the  one  side,  and  on  the  other. 

Now  the  first  question  which  presents  itself  in  the  cfise,  upon 
this  view  of  it,  is,  whether  a  mere  creditor,  or  trustee^  or  actual 
kolder  of  a  will,  or  one  even  who  is  aD  these  together^  which  is 
Mr.  Coates's  situation,  has  any  right  to  dispute  the  jnrisdictioii 
of  this  Court  under  circumstances  like  the  present*  He  has 
no  pretence  whatever  to  be  administrator;  conseqiiendy,  it 
should  seem  that  his  right  to  moot  any  questions  about  what 
jurisdiction  administration  shall  be  taken  in,  is  e^s^tremely  prob^ 
lematical.  I  very  much  doubt  whether  Mr.  Coates  has  anj 
persona  standi,  in  opposition  to  a  call  to  bring  in  this  deceased's 
will;  strongly  inclining  to  think  his  putting  the  other  party  on 
proof  of  "  b<ma  notabUia,^  prior  to  giving  it  up,  under  these  cir- 
cumstances, is  a  proceeding  alike  without  any  foundation,  either 
in  principle  or  in  precedent. 

But,  for  argument's  sake,  admitting  Mr.  Coates  to  have  this 
right,  ever  so  incontestably,  b  there  not  sufficient,  upon  the 
merits,  in  this  case — sufficient  evidence  I  mean  of  bona  notabi' 
lia — to  justify  me  in  compelling  him  to  bring  in  the  deceased's 
will  ?  I  am'  of  opinion  that  there  is.  The  validity  of  this  trust  deed, 
and  the  true  nature  and  effect,  if  valid,  are  questions  which  the 
Court  can  neither  be  required  to  investigate,  nor  is  competent 
to  determine.  Abstract  this  from  the  case,  however,  and  it  is 
not  denied  that  the  deceased  kft  **  hcna  notabilia.'^  In  the 
mean  time  the  Court  has  these  admitted  facts,   thai  the  de» 
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18^.       force  obedience  to  its  mbnition  by  the  usnal  procegs, 
^^^^^"^^  when  the  party  monisbed  prayed  to  be  heard,  upon 
x^^y^      liis  petition,  against  being  put  in  contempt— Hinder- 
coATBs      taking,    of  course,   to  furnish  special  g^onds  to 
Uttowir.      induce  the  Court,  in  effect,  to  revoke '  its  sentence 
condemning  him  in  costs.    Whether  he  has  re- 
deemed that  implied  pledge,  or  not,  in  a  manner 
satisfactory  to  the  Court,  is  .what  it  has  now  to  de- 
termine. 

The  petitioner  Coates,  then,  alleges,  not  that  he 
has  paid  these  costs,  but  that  Brown,  the  other 
petitioner,  has  released  him  from  the  obligation  of 
payment;  and  consequently  has  discharged  him 
from  that  of  obeying  the  monition.  The  act  on  his 
part  states,  that,  pending  an  appeal  from  the  sen- 
tence of  this  Court,  pronouncing  for  its  jurisdiction, 
&c.  the  parties,  Coates  and  Brown,  mutually  ag^ed 

ceased,  in  his  life-time,  bargained  and  sold  an  estate  at  Ivinj;- 
Ion,  over  which,  conseqaentlj,  he  had,  or  at  least  assumed,  a 
disposing  power  to  one  Cooper,  resident  without  the  jurisdic- 
tion of  bis  diocesan  the  Lord  Bishop  of  Hereford ;  and  that 
there  actually  subsists,  on  the  part  of  his  estate,  a  claim  against 
Cooper  for  a  sum  exceeding  5/.,  in  respect  of,  and  due  as  upon 
that  purchase.  And  this  in  my  judgment  is  fully  sufficient  evi- 
deuce  of  bona  notabilia  to  warrant  the  Court's  compelling  this 
party  to  give  up  the  will,  pursuant  to  its  monition.  Upon  the 
final  effect  of  the  complicated  transactions  detailed  in  this  act 
on  the  property  of  the  deceased,  it  will  be  for  a  Court  of  Equity 
to  determine,  if  Mr.  Coates  thinks  fit  to  prpceed,  in  equity,  for 
his  rights  as  a  creditor  and  trustee  under  thb  deed.  Mean  time 
what  is  suggested  on  Brown's  part  is  ample,  I  think,  to  found 
the  Court's  right  to  grant  administration  in  this  case,  and  con- 
sequently its  right  to  compel  Mr.  Coates  to  bring  in  this  will, 
encountered  as  it  is  by  nothing  of  an  opposite  nature  which 
this  Court,  I  repeat,  can  be  required  to  investigate^  or  which,  if 
it  does^  it  is  competent  to  decide  upon. 

Protest  over-ruled  with  costs. 
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to  Mttie  their  disputes  and  differences  out  of  Court ;       1B22. 
and  that,  in  virtue  of  that  arrangement,  a  deed  or       jvm"** 


indenture  was  made  and  executed  by  and  between 
the  said  parties,  on  the  2d  of  January,  182*— in  Coate» 
which  Coates,  the  one  party,  undertook  to  abandon '  Browh. 
the  appeal — and  Brown,  the  other  party,  engaged 
to  pay  the  costs  on  both  sides  already  incurred,  as 
well  in  the  Court  of  Appeal  as  in  this,  the  Preroga- 
tive, Court,  touching  and  concerning  the  subject* 
matters  in  dispute.  And  it  further  states,  that 
Brown,  at  the  same  time,,  with  two  sureties,  gave  a 
bond  to  Coates  in  the  penal  sum  of  500/.  condi^ 
tioned  for  his  due  performance  of  the  several  cove- 
nants contained  in  the  deed.  The  reply  to  that 
statement  on  the  other  part  is,  that  these  instru*. 
ments,  this  deed  and  bond  were  obtained  from 
Brown  unduly,  and  upon  false  suggestions  at  the 
office  of  Coates,  himself  a  solicitor,  whose  clerk  had 
jbrawn  them  up — that  Brown,  a  farmer,  unac- 
quainted with  business,  executed  these  instruments 
under  no  professional  advice ;  and  consequently  that 
these  instruments,  the  deed  and  bond,  themselves, 
by  reason  of  the  premises,  are  null  and  void. 

Now,  such  being  the  substance  of  what  is  alleged 
upon  both  sides  material  to  the  question  before  the 
Court,  it  appears  to  me,  upon  the  very  face  of  th^s 
act,  that  sufficient  grounds  are  not  laid  for  inducing 
the  Court  to  abstain  from  enforcing  obedience  to  its 
monition  by  the  customary  process.  Obedience  to 
a  monition  for  payment  of  costs  must  be  by  their 
actual  payment;  and  compelling  it,  is  less,  I  think, 
a  matter  of  discretion  in  the  Court,  upon  this  state 
of  facts,  than  it  is  matter  of  right,  demandable  e.r 
i^fbito  j  list  it  w^  by  the  petitioner,  at  whose  $uit  tb^ 
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1822.      iiMHiition  itself^  in  the  first  iastance,  was  extfatited. 
**J*«^«  This  indeed  is  questioned  by  the  other  petitioner 
merely  as  with  reference  to  the  contents  of  a  deed^ 


CoATKi  not  only  executed  out  of  Court,  and  forming  no 
Baowv.  part  of  the  proceedings  here,  but  the  validity  of 
which,  at  all,  is  disputed  and  denied  upon  Brown's 
part.  Consequently,  the  validity  of  this  deed,  in* 
dependant  of  every  other  consideration,  is  a  pre- 
liminary  question ;  and  is  to  be  proved,  in  the  first 
instance,  before  the  Court  can  be  required,  or  can 
even  be  expected,  to  found  any  proceeding  upon  it. 
But  this  Court  is  not  competent  to  decide  upon,  the 
sufficiency  of  the  consideration,  for  instance,  and 
the  validity  in  this,  and  othcnr  respects,  of  the  deed, 
even  were  it  inclined  to  go  into  the  question  of  its 
Mdidity.  The  circumstances  too,  under  which  it 
Was  executed,  are  not  proper  to  be  investigated  here, 
at  all— -still  less  in  the  shape  which  this  proceeding 
has  assumed,  that  ef  a  mere  act  on  petition^  sup- 
ported by  voluntary  affidavits.  The  deed  relied 
npon  by  Mr.  Coates  is  either  valid  or  invalid — in  the 
latter  case,  it  is,  at  best,  good  for  nothing,  and  can 
found  no  prayer  which  the  Court  would  be  war- 
ranted in  acceding  to—- even  in  the  former,  it  is 
still,  I  think,  incumbent  on  the  Court  to  enforce 
its  decree,  the  more  especially  as,  in  taking  that 
part,  it  can  scarcely  inflict  upon  Mr.  Coates  any 
permanent  injury.  For  any  application  to  this 
Court,  on  the  part  of  Brown,  with  respect  to  these 
costs,  being  a  direct  breach  of  his  covenant,  Mr. 
Coates  may  proceed  against  him  upon  that  breach, 
in  the  proper  forum,  in  the  certainty,  if  the  deed  he 
valid,  of  obtaining  an  adequate  compensation  in 
damages.     He  has  even  a  bond,  with  sureties,  from 
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Brown,  conditioned,  in  a  Itrge  penal  sam,  for  the  MSti 
lerformance  of  his  covenantch-^-so  that  these  instm-  Ternu^ 
nentSy  this  deed  and  bond  being  valid,  as  he  insists, 
fiftr.  Coates,  I  repeat,  >eaQ  be,  ultimately,  no  loser 
tiy  the  Court's  declining',  in  effect,  to  rescind  its 
lentence — a  departure  from  its  regular  practice^ 
i^hich  the  facts  stated  in  the  present  petition,  are 
[lot,  in  my  judgment,  of  a  nature  to  warrant  or 
sxcuse. 

The  result  of  these  several  considerations  is  briefly 
this.     A  monition  having  issued — ^that  monition  not 
being  obeyed— and  the  party  who  obtained  it  pray- 
ing the  further  aid  of  the  Court  to  enforce  obe« 
dience,  the  Court,   I  think,    in  spite  of  what  has 
been  alleged  and  argued  to  the  contrary  in  this  case, 
is  bound  to  grant  that  aid.     Obedience  to  a  moni- 
tion/br  payment  of  costs,  can  only  be  rendered  by 
payment  of  costs ;  if  enforcing  it,  in  this  instance, 
is  a  breach  of  the  alleged  deed,  Mr.  Coates  must 
seek  his  remedy  over  against  Brown  and  his  sureties 
in  another  jurisdiction,  which  is  competent  to  in- 
vestigate and  decide  upon,  the  validity  of  this  deed, 
and  the  accompanying  bond.     Upon  these  plain 
considerations,  I  reject  the  prayer  of  this  petition, 
and  with  costs.     The  costs,  indeed,  follow  that  re- 
jection, quite  as  a  matter  of  course.     Brown  can, 
with  no  propriety,  be  said  to  have  obtained  his  ori- 
ginal costs,  if  the  costs  of  enforcing  the  payment  of 
these  are  withheld  from  him.     In  taxing  costs,  the 
expence  of  the   monition  for  payment  is  always 
added ;  and  if  the  monition  is  not  obeyed,  in  the 
first  instance,  the  further  expence  seems  to  fall  by 
a  just  and  even  necessary  consequence  upon  that 
party  through  whose  neglect  or  refusal  to  obey,  ia 
the  first  instance,  it  has  been  incurred* 
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1832; 
MkkaelmoM 


Sach  being  the  sound  general  principle,  and  there 
being  nothing  in  the  character  or  circumstances  of 
this  particular  case,  to  exempt  it  from  the  operation 
of  that  principle,  (if  not,  quite  the  contrary)  I  re- 
ject Mr.  Coates's  prayer,  and  condemn  him  in  the 
further  costs  of  the  present  petition. 


1822. 

MiekatlMOM 
4th  Sesnon. 


A  witness  shall 
be  compelled 
to  answer  as 
to  whether  he 
is  or  is  not  re- 
sponsiblOy    in 
•ome  way,  (or 
the  party's  ex* 
pences   in 
whose  behalf 
he  is  examln* 
cd,  expUdUy. 


Hudson  v.  Beauchamp. 


(On  Motion.) 

A  HE  following  interrogatory,  among  others,  was 
administered  to  John  Stayner,  a  witness  produced 
and  examined  on  behalf  of  Humphry  Hudson,  one 
of  the  parties  in  this  cause. 

"  Will  you  positively  swear  that  you  have  not 
advanced  any  sum  or  sums  of  money  to  the  said 
Humphry  Hudson,  or  to  any  one  on  his  behalf,  for, 
or  in  relation  to,  carrying  on  the  proceedings  in  this 
cause  ?  Are  you  not  in  some,  and  what  way,  re- 
sponsible for  the  expences  of  this  suit?" 

The  witness  Stayner  had  answered  this  inter- 
rogatory as  follows : — 

"  He  will  swear  positively  that  he  has  not  ad- 
vanced any  sum  of  money  to  the  said  Humphry 
Hudson,  but,  as  his  son-in-law,  has  advanced  mo- 
ney to  Mr.  Glennie,  and  to  Messrs.  Milne  and  Parry, 
lawyers,  on  his  behalf ,  in  relation  to  carrying  on 
the  proceedings  in  this  cause ;  and  he  submits  to  the 
judgment  of  this  Right  Honorable  Court,  that  he  is 
not  bound  to  answer  whether  he  is,  or  is   not,  re- 
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sponsible  for  the  expences'  of  this  soit^  and  as  to    '  ia2S^ 
which  he  has  given  no  undertaking/'  Ter^^' 


This  answer  was   objected  to   for  insufficiency, 
and  the  Court  was  moved,   by  counsel,  to  decree      Hudiow 
a  monition  against  the  witness,  to  answer  the  in-  Bbavchamp. 
terrogatory,  whether  he   is,  or  is   not,  responsible 
For  the  expences  of  the  suit  more  fully. 

On  the  other  hand,  it  was  said,  as  against  the 
issue  of  the  monition,  that  the  witness  had  an- 
swered the  interrogatory  sufficiently  already,  by  ini' 
plication — ^that  the  witness  could  only  be  responsible 
for  the  expences  of  the  suit,  in  consequence  of  hav* 
ing  given  an  undertaking  to  that  effect;  which 
undertaking,  however,  he  denied  himself  to  have 
B^ven,  upon  oath.     But 

(Per  Curiam.) 

I  think  that  this  witness  is  bound,  and  may  be 
compelled  to  answer  the  interrogatory  in  question 
^ylicitly  ;  and,  consequently,  I  direct  the  monition 
to  issue  as  prayed. 

Motion  granted. 


Lock  v.  Denner.  I822. 

— »  Michaehnas 

(On  the  Admission  of  an  Allegation.)  4fh^s'^' 

Sarah    lock,    (wife    of    the   Rev.    Samuel  in  a  testa- 
Lock,    D.  D.   late  of   Famham,  in  the   county  of  a  variety  of 
Surrey)  was  the  party  deceased  in  this  cause.     On  Itancca  are"*" 
the  4th  Session  of  Easter  Term,  an  allegation  was  J^ISereSlc 


case 


set  np  by  tlie 
>ther  party  is  charged,  by  the  party  pleading,  as  a  case  of  fraud,  Geseral  mles  as  to 
»leadiDg  in  such  cases. 
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1882. 
Miehaelmoi 


^ven  in  Ob  die  part  of  the  hnflbasd  «iid  Bole  exe»- 
cutor,  propounding  a  certain  paper  writing,  bearing 
date  on  the  13th  of  June,  1831  >  as  the  last  will  of 
the  deceased.  The  present  question  arose  upon  the 
admissioii  of  a  plea,  responsive  to  thai  allegation, 
given  in  on  the  part  of  Thomas  Denner,  a  nephew 
of  the  deceased,  and  admitted  to  be  a  contradictor 
to  the  said  wilL 

JUBOMENT. 

Sir  John  Nichoix, 

The  cas^  made  for  the  husband,  to  which  the 
plea  before  the  Court  is  responsive,  is  long  and  spe* 
cial.  Its  general  outline  is  as  follows : — It  pleads 
his  marriage  with  the  deceased,  then  Sarah  Clinch, 
widow,  in  1810 — that  the  deceased,  in  virtue  of  a 
marriage  settlement  which  is  exhibited,  held  the 
power  of  disposing  of  her  property,  then  amount- 
ing to  between  twenty  and  thirty  thousand  pounds^ 
by  "wiW-'-^hatf  accordingly,  in  1816,  she .  made  and 
executed  a  will,  through  the  agency  of  Mr.  Holiest, 
of  Famham,  her  solicitor,  bequeathing  the  bulk  of 
her  property  to  her  husband^  Dr.  Lock,  party  in 
the  cause — that^  in  1810,  whilst  her  said  husband 
was  under  pecuniary  difficulties,  and  even  come- 
quent  personal  restraint,  Mr.  Holiest  prevailed  with 
her,  by  representations  that  her  property,  if  left  to 
him,  would  go  merely  to  benefit  his  creditors,  to 
make  a  new  will  of  a  different  tenor  and  effect, 
being  that  virtually  propounded  by  her  nephew, 
Denner,  the  other  party  in  the  cause— /Afl*  the 
deceased,  almost  immediately,  repented  of  having 
made  this  new  will,  and  repeatedly  expressed,  to  her 
female  attendant.  Luff,  to  Aslet,  her  coachman, 
and  to  her  sister,  Mrs.  Dean,  her  di^leasure  at  the 
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afft  ttBkken  by  HoUegt,  and  her  determination  to  iMfi« 
Mke  and  execute  a  third  will  coinciding,  in  sub-  ^*j^^ 
Mtncey  with  the  first— ^Aa^,  at  different  times,  she  ^^v^ 
ras  on  the  point  of  invoking  the  aid,  in  this  respect,  ^^k 
t  different  attornies  at  Famham,  or  in  its  neigh-  DnmiB. 
mirbood,  but  was  still  prevented  by  some  untoward 
ccident,  until  she  became  too  ill  to  carry  her  inten-* 
lOM  into  effect  through  the  agency  of  a  professional 
dviser;  finally,  that  on  the  13th  of  June,  1821,  the 
ay  before  that  on  which  she  died,  the  husband,  at 
ler  earnest  intreaty,  wrote  and  prepared  the  will 
ow  propounded  in  his  behalf ;  and  that  the  de- 
eased  executed  the  same,  by  her  mark,  being,  at 
hat  time,  of  sound  and  disposing  mind  and  me- 
iiory,  and  perfectly  cognizant  of  the  contents  of 
he  instrument ;  and  that  she  so  executed  it  in  the 
presence  of  three  witnesses,  who  subscribed  their 
luBes,  as  such,  to  a  common  attestation  clause.  It 
I  also  pleaded,  that  the  deceased  was,  on  several 
ccasions  happening  between  the  latter  end  of 
.819,  and  the  Spring  of  1821,  observed  to  be  writ- 
ng  memoranda  upon  small  pieces  of  paper,  four  of 
irhlch  memoranda,  of  a  testamentary  nature,  plead- 
id  to  have  been  found  after  her  death  among  her 
)rivate  papers  of  moment  and  concern,  are  exhibited ; 
trongly  inferring  the  probability^  h  priori^  that  the 
ieceased  would  do  what  she  is  pleaded  to  have  ac- 
boally  done,  namely,  make  or  execute  a  will,  giving 
ind  bequeathing  her  property  to  her  husband  (a). 

(a)  These  testamentary  memoranda  were  as  follows :— « 

S.  L. 

Christmas  day. 

I  have  received  the  sacrament  from  my  husband—- 

le  shall  be  execntor. — Sisters  200/. — Brothers  200/. 

Endorsed, 

1819|  December. 

VOL.  I.  ▲  A 
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laM^  The  above  is  a  general  outline  of  the  hnsband^s 

^JVrnT^  case,  which,  as   I  have  already  said,    is  long  and 

special.  The  adverse  case  set  up  in  this  plea,  is, 
that  the  husband  obtained  this  will  from  the  de- 
ceased when  in  estremis,  and  in  a  state  of  utter 
incapacity,  mental  and  bodily,  by  gross  and  direct 
fraud ;  and,  in  proof  of  this,  it  branches  out  into  a 
great  variety  of  particulars,  to  the  relevancy  of  many 
of  which  it  is  that  the  principal  objections  urged  to 
the  admission  of  the  plea  in  its  present  state,  have 
been  addressed.  In  particular  the  plea  chaises,  that 
the  testamentary  memoranda  exhibited  on  the  part 
of  the  husband,  and  strongly  infei:ring,  as  I  have 
just  said,  the  probability  of  a  will  in  his  favour,  if 
genuine,  are  mere  fabrications  or  forgeries ;  it  even 
expressly  alleges,  that  the  deceased,  who  is  stated 

I  shall  make  Dr.  Lock  my  only  executor — my  cloathes  to 
my  Sisters  200/.  each — Watch  to  Francis* 

S.  Lock. 
Endorsed  9  Jan^. 

My  dear  hnshand  whole  and  sole  executor. 


Mem. 

To  Mr.  Niblet,  Guilford,  to  make  my  will — my  hasband 
executor — Brothers  and  Sisters  200/. — Mrs.  Dean  100/. — no- 
thing  to  any  one  else. 

S.  Lock. 
Endorsed, 

Watch  to  Frank — Cloathes  to  sisters — Dr.  to  pay 
Mr.  Oke. 

March  6, 1821.    My  dear  hasband  shall  be  my  executor,  and 
have  all  I  die  possessed  of. 

S.  Lock. 
Brothers  and  sisters  200/. 
Endorsed, 

Thomas  Denner  nothing  to  do  with  my  affainu 
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to  hare  been  a  cciachman^s  widow,  and  iti  early  life      isaa. 
a  domestic  jservant,  was  at  all  times,  and  down  to  ^'^^^^f^^^^'^^ 
the  time  of  her  death  continued  to  be,  so  illiterate,      n>^v"^ 
as  to'  be  incapable  of  reading  any  written  instra-       ^^^ 
ment,  or  of  writing  more  than  her  names ;  which  she      Dbmneiu 
had  been  taught  to  do,  with  great  difficulty,  by 
tracing  over  the  letters,  previously  written  for  her, 
of   which  her  christian   and    surname  were  com- 
posed. 

i  Now,  where  a  direct  fraud  is  charged  in  a  suit 
of  this  description,  as  in  the  present  instance,  the 
party  charging  it  has,  or  should  have,  a  latitude  of 
pleading,  hardly  to  be  conceded  in  any  other  in- 
stance. Cases  of  fraud,  if  tolerably  well  concert- 
ed, are,  generally  speaking,  only  to  be  detected 
and  defeated  by  inductions  of  particulars,  many, 
perhaps,  apparently,  trivial :  so  that,  to  exclude 
these  from  a  plea  of  this  description  would  tend, 
in  effect,  to  encourage  fraud,  by  affording  it,  that 
is,  its  best  chance  for  impunity.  The  sum  or  sub- 
stance of  the  objections  taken  to  this  plea,  is,  that 
facts  are  alleged  in  it,  which  bear  too  slightly,  it  is 
said,  upon  the  point  at  issue  to  have  any  claim  to 
be  admitted.  But  in  such  a  case  it  is  difficult  to 
say,  that  any  facts  bear  too  slightly  upon  the  point 
at  issue,  which  bear  at  all— for,  of  course,  I  do 
not  mean  to  say  that  facts  are  pleadable,  which 
are,  wholly,  either  immaterial,  or  irrelevant. 

These  observations,  I  think,  go  to  dispose  of 
nearly  the  whole  substantial  matter  into  which  the 
objections  urged  against  the  admission  of  this  alle- 
gation, in  its  present  form,  are  resolvable.  The 
Court  will  advert,  however,  briefly,  to  >one  or  two 
of  these,  by  way  of  illustration  of  the  general  prin-» 
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1822.       eiples  which  it  conceives  applicable  to  the  plead- 
^iK^'''  ings,  generally,  in  cases  of  this  nature, 
v^v^w  For  instance,  it  is  said  that  the  deceased's  ante- 

^^^'^  nuptial  history — ^her  situation  in  early  life,  as  a  do- 
DufHER.  mestic  servant,  and  subsequent  marriage  to  a  coiich* 
man,  has  nothing  to  do  with  the  ease,  and  oagfat 
not  to  be  pleaded.  I  entertain  a  different  opinion. 
It  is  pleaded,  that  the  deceased  was  so  illiterate  as 
to  be  incapable  of  writing— in  proof,  this,  that 
the  testamentary  memoranda  exhibited,  as  I  have 
said,  on  the  part  of  the  husband,  are,  what  they  are 
alleged  to  be,  mere  fabrications  or  forgeries.  Now, 
it  neither  is  nor  can  be  denied,  that  this  illiteracy  of 
the  deceased  is  pleadable,  as  being  a  material  fact 
in  the  cause.  And  being  so,  I  am  of  opinion,  that 
her  early  history  and  connections  are  also  pleadable 
as  auxiliary  evidences  of  that  fact ;  to  the  Court's 
belief  of  which,  without  some  intimation  of  these, 
her  circumstances  in  after  life,  would  naturally 
present  a  serious,  not  to  say,  insurmountable,  ob- 
stacle. 

Again — that  the  husband  was  under  difficulties, 
and  even,  notwithstanding  his  clerical  professioh,  a 
bankrupt,  in  the    year  1819 — that   the  deceased's 
goods,  and  household  furniture,  secured  to  her  se- 
parate  use    by  her  marriage-settlement,   were  re- 
peatedly taken  in  execution  for  his  debts— ^Aaf  the 
husband,   not  merely  by  undue    influence,  but  by 
harshness  and  severity,  induced,  or  compelled,  the 
deceased  to  sanction  his  applications  to  her  trustees 
for  advances  of  money — and  that  such  accordingly    ^ 
were  made  to  him,  by  the  said  trustees,  at  difleren 
times,  to  the   amount  of  upwards  of  12,000/.-— i 
this,  it  is  said,  is  foreign  to  the  question  of  whethe 
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tibe  deceased  executed  this  will,  and  is  advanced  in       1829. 
rthe  plea  for  no  other  purpose  than  to  discredit  the  '*™*«^*"«« 
husband,  and,  by  consequence,  to  produce  an  im«     ^>^v^^ 
pression  on  the  mind  of  the  Court  unfavourable  to      .  ^^^^ 
his  case.     If  the  Court  viewed  these  allegations  in      ^>«"««»» 
this  light,  it  would  instantly  reject  them.     But  I 
am   inclined  to  consider  them  in  another  point  of 
view.     The  wiU  of  1819  is,  virtually ,  set  up  in  op- 
position   to    this  propounded  by  the  husband;   it 
therefore  appears  to  me,  that  they  are  material  to 
the  real  issue  in  the  cause ;  for  they  go,  as  well  to 
negative  that  part  of  the    husband's  plea  which 
charges  the  will  of  1819  to  have  been  wrung  from 
the   deceased    by    importunities,    and    false    sug- 
gestions,  as  to  shew  the  improbability,   under  all 
the  circumstances,  of  the  deceased's  revoking  that 
will,  and  disposing  of  her  property,  as  she  is  al- 
leged to  have  done,  without  restriction  or  limitation, 
in  her  husband's  favour. 

It  is  pleaded,  again,  that  when  the  deceased  had 
occasion  to  communicate  with  any  person  by  letter, 
she,  invariablj/j  employed  some  friend  or  relative 
to  write  such  letter  for  her,  to  which  she,  usually , 
subscribed  her  names.  The  pleading  of  this  fact 
•is  not  objected  to,  but  an  objection  is  taken  to  the 
number  of  letters,  so  written  and  subscribed,  an- 
•nexed  as  exhibits,  being  altogether  no  fewer  than 
eighteen,  addressed,  at  various  times,  to  her  ne- 
phew, Denner,  party  in  the  cause.  It  is  observable, 
however,  that  these  exhibits  answer  a  double  pur- 
pose. So  far  as  the  bodies  go,  they  are  material 
in  support  of  the  deceased's  incapacity  to  write, 
and  invariable  employment  of  a  third  party  to  con- 
duct her  epistolary  correspondence ;    an  inference 
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1822.       ii^hich   could   not  be  fairly  deduced  from  merely 
Uidtaelnuu  qjj^^  q,.  ^^q^  exhibits  of  this  description.      So  far, 

again,  as  the  signatures   are  concerned,   these  are 
senriceable  in  another  way.     For  it  is  pleaded,  that 
the  testamentary  memoranda  exhibited  on .  the  part 
of  the  husband  will  appear,  on  a  careful  compari- 
son, not  to  have  b^en  written  by  one  and  the  same 
party  who  signed  these  exhibits ;  that  party  being, 
expressly  so  pleaded,  the  deceased   in  the   cause. 
Now,  if  evidence  of   hand-writing  by  comparison 
be  admissible  at  all,  which  it  is  too  late  to  make 
a  question  of,    at  least  in  these  Cpurts^   the  more 
numerous  the  standards  of  comparison    furnished 
are,   the   more  satisfactory  that  evidence   is  likely 
to  be.       So   that,    considering  the  double    use  to 
which  these   letters    are   applicable,  I  am  not  dis- 
posed to  think  the  number   exhibited,    under  the 
circumstances  of  this    case,    considerable  as  it  is, 
altogether  excessive,  or  objectionable. 

Again,  it  is  pleaded  that  Sarah  Luff,  and  Betty 
Limpus,  two  of  the  subscribed  witnesses,  have  re- 
peatedly declared,  that  they  were  desired  to  attest 
•the  pretended  will,  by  the  husband,  Dr.  Lock — that 
the   witness,    Limpus,   placed  her    mark,    without 
knowing  the  nature  of  the  instrupfient  which  she  was 
attesting-^and  that  no  conversation  whatever  respect- 
ing a  will,  or  the  contents  thereof,  passed  between 
the  deceased  and  those  about  her,  at  the  time  of  the 
pretended  execution,    she    being  then  in   a  dying 
state.     The  objection  taken  to  this  part  of  the  plea 
is,  that  it  goes  merely  to  introduce  "  declaratiQnsi^ 
which,  the  Court  has  been  told,  it  is  hazardous  to 
admit,  and  which,  when  admitted,  are  of  little  im- 
port.   As  evidence  of  fact,  I  grant  this  to  be  true 
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of  declarations;    but  I  understand    them    to    be      .1898. 
pleaded,    in   this  case,    as  evidence  to  character;       rem!"^ 


and  as  evidence  to  character,  it  is  a  known  rule, 
Aat  declarations  are  receivable  in  all  cases.  It  has  ^*^* 
always  been  held,  that  the  credit  of  a  witness  might  Demhi*. 
be  impeached,  by  shewing  him  to  have  made  state- 
ments out  of  Court,  contrary  to  what  he  has  sworn. 
For  the  purpose  of  impugning  the  testimony  (pre- 
sumed)  of  Luff  and  Limpus,  these  **  declara- 
tions'' may  clearly  be  pleaded,  and  must  go  to 
proof. 

Lastly,  it  being  pleaded  that  Luff,  upon  quitting 
his  service,  was  established  in  business  as  a  milliner 
by  Dr.  Lock,  near  his  own  house,  at  Farnham; 
and  that  he  pays,  or  is  responsible  for,  the  rent  of 
her  shop— -this  also  is  objected  to  as  having  no 
bearing  upon  the  question.  The  husband,  it  is 
said,  might  surely  advance  an  old  servant  of  his 
deceased  wife,  without  being  suspected  of  bribing 
her  to  give  false  evidence,  even  though  she  happens^ 
necessarily,  to  be  a  witness  in  his  cause.  To  some 
extent  I  admit  this ;  and  if  the  witness  referred  to 
in  this  article  were  a  mere  casual  witness,  in  an  or- 
dinary cause,  I  should  be  disposed  to  reject  it. 
But  the  features  of  this  case  are  somewhat  extra- 
ordinary ;  in  particular,  here  is  a  charge  of  gross 
and  direct  fraud— of  gross  and  direct  fraud  to 
which,  if  it  be.  Luff  must  be  privy,  from  the 
whole  complexion  of  the  husband's  plea.  She  is 
not  only  a  subscribed  witness  to  the  will,  real  or 
pretended,  but  she  is  vouched  as  a  witness  to  nearly 
every  material  fact  in  the  allegation  which  pro- 
pounds it.  Now,  I  do  think,  that  every  circum- 
stance, however  slightly  and  collaterally  only,  affect- 
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ing  the  credit  or  character  of  such  a  witness  in  sach 
a  case^  may  be  fairly  pleaded. 

Upon  the  whole,  then,  the  Court  is  disposed  to 
consider  the  entire  substance  of  this  allegation  ad- 
missible. As  the  present^  however,  is  a  case  which 
must  necessarily  spread  out  into  a  great  quantity  of 
matter,  it  is  peculiarly  desirable  to  compress  the 
allegation  into  the  narrowest  possible  compass  with- 
in which  all  the  relevant  facts  can  be  fairly  and  ade- 
quately stated.  It  appears  to  me,  that  it  is  objec- 
tionable in  this  particular  in  no  common  degree, 
and  that  it  may  be  materially  reduced  in  bulk, 
without  any  substantial  curtailment,  by  the  process 
which  I  am  about  to  suggest.  Its  actual  application 
would  possibly  be  attended  with  little  benefit  in  the 
present  case,  as  nearly  the  whole  extra  expence  oc- 
casioned by  the  diffuse  mode  of  plei^ding  practised 
in  this  instance,  maif  have  been  already  incurred. 
Still,  it  may  be  fit  that  the  Court  should  suggest  it ; 
in  order  to  recommend  its  application  in  future,  si- 
milar,  cases. 

In  the  first  place,  then,  this  allegation  would  be 
materially  compressed,  without  any  curtailment  in 
point  of  substance,  by  omitting  to  recite  the  articles 
contradicted.  The  mere  recitation  of  one  article 
only  of  the  former  plea,  contradicted  in  the  present, 
occupies,  I  observe,  five  sides  of  paper.  This  is 
quite  unnecessary,  and  very  objectionable,  especially 
where  it  runs  to  this  extreme  length.  It  would  be 
quite  sufiSicient  to  plead,  generally,  that  in  opposi- 
tion to  such,  or  such,  an  article  of  the  plea  given 
in  by  the  other  party,  the  party  proponent  alleges 
and  propounds,  &c.,  and  so,  to  go  on  pleading  con- 
tradictory facts. 
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But,  secondly,  this  allegation  might  be  still  far-  1922. 
ther,  usefully,  abridged  by  not  pleading,  seriatim  ^^^^^ 
that  is,  contradictory  facts  even,  which  the  party 
can  produce  no  witness  to,  and  in  respect  to  which 
he  can  entertain  no  reasonable  hope  of  deriving  any 
benefit  from  the  answers  of  the  other  party.  For 
instance,  the  2 1st  article  of  this  allegation  is  made 
to  extend  over  several  sheets  of  paper,  by  the  state- 
ment, furnished  by  the  party  who  propounds  it,  re- 
lative to  the  immediate  factum  of  the  disputed  in- 
strument, being  negatived  seriatim.  As  thus— -that 
the  said  deceased  '^  did  not,  upon  the  said  dth  of 
June,  1821,  the  day  of  the  date  thereof,  give  verbal 
instructions  and  directions  to  the  said  Samuel  Lock, 
party  in  this  cause,  to  make  and  prepare  her  will*^ 
nor  did  the  said  Samuel  Lock  make  and  prepare  a 
will  for  the  deceased  to  execute,  pursuant  to  such 
instructions,  and  directions — nor  was  the  same,  af- 
ter being  prepared  for  execution,  read  over  to,  or 
by,  the  said  Sarah  Lock,  deceased — nor  did  the 
said  deceased  know,  or  understand,  the  contents 
thereof,  and  like  and  approve  of  the  same— nor  did 
she  (being  from  weakness  incapable  of  subscribing 
her  name)  set  her  mark,  and  affix  her  seal  thereto, 
or  publish  and  declare  the  same  as  and  for  her  last 
will,  &c.  &c/'  The  party  tendering  the  allegation, 
plainly f  relies  for  success  upon  being  able  to  prove, 
not  this  string  of  negatives,  but  the  one  affirmative 
fact  pleaded  at  the  conclusion  of  the  article,  incon- 
sistent with  the  whole  adverse  statement  respecting 
tYi^  factum  of  the  alleged  will — namely,  that  the 
said  deceased  '^  was,  on  the  said  5th  day  of  June, 
1821,' had  been  for  sometime  before,  and  always 
afterwards  continued  to  be,  of  unsound  mind,  me- 
mory and  underi^tanding,  and  utterly  incapable  of 
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1822.       any   serioas    or   ratioi^al   act,    reqniriD^   thoaght. 
Term.       judgment^  and  reflection/'      And  this  being  so,  I 


Lock 

V. 


apprehend,  that  it  would  have  been  qnite  sufficient 
for  the  party  to  have  pleaded  this  one  affirmative 
PsMHiR.  fact,  vFithout  pleading  the  string  of  negatives  which 
precedes  it  at  all,  or,  at  least,  without  pleading  these 
negatives  seriatim,  and  in  detail. 

And  here  I  may  further  observe,  that  it  is  at  best 
useless  in  pleading,  generally  speaking,  to  contra- 
dict, in  detail,  any  statement  which  can  only  be 
spoken  to  by  witnesses  vouched  to  sustain  it  in  the 
adverse  plea.  The  party  pleading  in  such  case, 
either  does,  or  does  not,  make  his  vouchees  wit- 
nesses. If  he  does,  the  other  party  can  get  at  their 
-evidence  much  more  usefully  to  himself  by  cross- 
examining  these,  than  by  re-producing  them  upon 
a  counter-plea ;  and  merely  to  counterplead,  with- 
out re-producing  them  (these  being  supposed  the 
only  capable  witnesses  to  the  statement),  would  an- 
swer no  end.  If,  on  the  other  hand,  the  party 
pleading  does  not  make  his  vouchees,  witnesses,  still 
the  omission  of  a  formal  counter-plea,  as  to  the 
particular  statement,  can  do  no  injury,  generally 
iq>eaking,  to  the  other  party  :  for  if  persons  are 
Touched  in  a  plea,  without  being  made  witnesses, 
the  party  vouching  them  not  merely  fails  in  proof, 
but  the  ordinary,  at  least,  inference  is,  that  the 
persons  vouched  would,  if  made  witnesses,  have 
contradicted  the  plea.  I  can  easily  conceive  the 
above  liable  to  many  exceptions — still  I  apprehend 
it  to  hold,  as  a  general  rule. 

With  these  observations,  which  may  be  applied 
or  not  to  the  reform  of  this  particular  allegation,  at 
the  discretion  of  the  counsel  on  both  sides,  as  for 
the  present,  I  admit  the  allegation. 
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.182?. 
Bell  v.  AbMSTBONG.  Mtekaelmot 


(On  Petition.) 


Bjc-day. 


William  bell,  formerly  of  Upper  George  Anextofkio, 
Street,  Portman  Square,  but  late  of  the  Nunnery,  eseed  in  piS^' 
at  St.  M argaret*s,  in  Buckinghamshire,  was  the  ^JL^J'fonli" 
party  deceased  in  this  cause.  He  died  in  July,  J^eiSSd  TS 
1818;  and,  in  December,  1820,  probate  of  his  will,  gfcy  doc  to 
dated  the  14th  of  April,  1817,  was  taken,  in  com-  wui,  maystiii 
mon  form,  by  Richard  Armstrong,  as  sole  executor,  caif  in  todi 
and  residuary  legatee.  ph^e,";^i 

In  April,  1822,  a  citation  issued  at  the  suit  of  SlHJ'en'fi^^ 
John  Bell,  the  brother,  and  only  next  of  kin,  and  one  ^'"Pf  <^.^» 

i»     1  111  first  ortHgtifg 

fit  the  executors  and  substituted  residuary  legatee  in  the  legacy 
named  in  a  former  will  of  the  deceased  dated  the 
21st  of  November,  1815,  against  the  said  Richard 
Armstrong  (respectively  parties  in  the  cause),  to 
bring  in  probate  of  the  latter  will,  that  of  April, 
1817,  and  shew  cause  why  the  same  should  not  be 
>revoked ;  and  why  the  will  itself  should  not  be  pro- 
nounced null  and  void.  Mr.  Armstrong  appeared 
.to  this  citation,  under  protest;  and  the  present  ques- 
tion arose  upon  the  merits  of  that  protest,  subse- 
quently extended  into  an  act,  which  act  had  also 
been  written  to  on  the  part  of  the  next  of  kin. 

For  the  party  cited  it  was,  in  substance,  alleged, 
that 

William  Bell,  the    deceased,  left    his    house  in 
ihe  neighbourhood  of  Portman  Square,  for  the  be- 
nefit of  his  health,   in  the    beginning  of  March, 
.1817,  and  took  up  his  residence  at  that  of  George 
Saunders,  with  whom  he  had  been  long  previously 
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IMt. .     acquainted,  in  the  neighbourhood  of  Hemel  Hemp- 
*^^*^f***  stead,  where  he  died,  in  July,  1818,   having  first 
\^^^      duly  made  and  executed  his  last  will,  dated  14th 
®^^^        April,  1817,  wherein  he  appointed  Richard  Arm- 
Abmbtrono.  strong,  the  party  cited,  his  sole  executor,  and  resi- 
duary legatee— //r/7/  the  said  Richard  Armstrong,  on 
or  about  the  15th  of  March,    1817,  communicated 
to  John  Bell,  the  other  party  in  this  cause,  then  re- 
sident in  Cumberland,  intelligence  of  such  his  bro- 
ther's removal ;    having  previously  (to  wit,  on  or 
about  the  1 1th  day  of  February,  1817)  acquainted 
him  with  his  said  brother's  precarious  state  of  healA, 
and  incapacity  to  manage  his  afiairs  (an  incapacity 
from  which  he  afterwards,  for  a  time,  recovered), 
and  advised  him  to  come  to  town,  as  upon  that  ac- 
count— that  after  the  deceased  had  made  his  will  as 
aforesaid  (namely,  about  the  22d  or  23d  of  April,  in 
that  year),  the  said  John  Bell  arrived  in  London, 
and  was  informed  by  the  said  Richard  Armstrong 
(till  then  personally  a  stranger  to  him),  that  the  said 
deceased  had  made  his  will  since  he  had  been  at  the 
house  of  the  said  George  Saunders ;  and,    at   the 
same  time,  was  recommended  by  the  said  Richard 
Armstrong,  to  go  down  to  the  said  George  Saun«* 
ders's,  in  order  to  see,  and  communicate  with,  his 
said  brother— -/Aa^  the  said  John  Bell  accordingly 
went  to,  upon  the  following  day,  and  remained  at, 
the  said  George  Saunders's  till  the  next  morning ; 
on  which  occasion,  he  had  full  opportunity  of  see- 
ing, and  conversing  with,  his  said  brother,  and  of 
making  any  inquiries  he  might  think  fit  relative  to 
his  said  will,  or  upon  any  other  svhjectr^hat  in  the 
latter  part  of  1817,  the  deceased,  having  sustained  a 
relapse,  was  gradually  reduced  to  a  state  of  imbe- 
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'Hty,  in  wBich  state^  certam  pretended  codicils  to      USS: 

It  will  of  1817,  were  procured  from  him,  the  vali-  ^^^^^^ 

ity  of  which,  respectively,  was  contested  by  the  said      ^^^/^^ 

likhard  Armstrong  in  two  suits  lately  depending       *«**• 

I    this  (the   Prerogatire)    Courts    described,  re-  AMmmmn^ 

>ectiTely,  as  ^  Maddy  and  Scott  v.  Armstrong,'* 

id  ^'  Armstrong  K).  Saunders"— fA^if  the  first  of 

icb  suits  was  depending  from  August,  1818,  to 

^dkruary,  1820,  when  the  codicil  pr<^[>ottnded  in  it 

^88  pronounced  to  be  null  and  void ;  shortly  after 

rhich,  the  second  commenced,  but  was  voluntarily 

bandoned  by  the  party  defending  it  towards  the 

loee  of  the  said  year  (a)'-^katf  in  the  December 

f  that  year,  probate  of  the  said  will  was  taken  by 

le  said  Richard  Armstrong,  of  which  he  remained 

I  the  undisturbed  possession  till  May,  1822 — thatf 

bortly  after  the  said  deceased's  death,  the  said  John 

tell  came    to  London,  and  was  informed  of   the 

aid  will,  and  pretended  codicils ;  when,  and  after^* 

rards,  he  expressed  his  entire  acquiescence  in  the 

aid  will,  and  his  hope  that  the  said  Richard  Arm- 

trong  would  succeed  in  his  opposition  to  the  said 

retended  codicil^-^t hat  the  said  John  Bell  had  full 

(ft)  By  the  will  of  1817,  the  residue,  after  payment  of  iega- 
iea  (amoog  which  were  legaciea  lo  George  Saunders  and  his 
imily,  to  the  amount  of  1500/.),  was  bequeathed  to  Richard 
bnnstrong.  That  residue  was  now  alleged,  in  real  and  per- 
Mri  property,  to  amount  in  Take  to  17,000C  By  the  /ini  co* 
icil,  the  residue  was  purported  to  be  given  equally  between 
Lrmslrong  and  Saunders — and  by  tiie  second,  the  whole  of  the 
Bflldne  was  given  to  Saunders  and  his  family,  atid  only  » legacy 
f  1000/.  to  Armstrong.  The  first  of  these  codicils  was  dated 
i  July,  1817 — the  second  (the  codicil,  that  in,  Jim,  propounded, 
\m.  in  the  suit  of  **  Maddy  and  Soott  v.  Armstrong'O^  in  March, 
818. 
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1822.      knowled^  of  all  the  proceedingps  had  in  this  (the 
^^^^^  Prerogative)  Court,  in  the  two  suits  aforesaid,  re- 
v^^/<w      specting  the  validity  of  the  said  codicils,  and  had 
Bbll       ample  opportunity  of,  at  the  same  time,  disputing 
Aevstrong.  that  of  the  said  will,  had  he  been  so  disposed— tAa^ 
the  existence  of  a  copy  of  the  deceased's  former 
will,  of  November,  1815,  in  which  the  said  John 
Bell  was  named  an  executor  and  the  substituted  re« 
siduary  legatee,  was  communicated  to  the  said  John 
Bell,  immediately  after  the  deceased's  death,  who 
then  declined  having  the  same  brought  forward— « 
and,  lastly,  that  the  said  John  Bell  had  taken  and 
accepted,  from  the  said  Richard  Armstrong,  after 
probate,  the  balance  (a)  of  a  legacy  of  500/.  be- 
queathed to  him  by  that  very  will,  the  validity  of 
which  he  was  now  seeking  to  overthrow.     Under 
these  circumstances,  it  was  prayed  that  the  Judge 
would  pronounce  for  the  protest,  and  dismiss  the 
suit. 

In  opposition  to  this  prayer,  it  was,  in  substance, 
alleged,  for  the  party  who  took  out  the  citation, 
that 

The  said  deceased  did  not  leave  his  house,  of-  his 
own  accord,  as  for  the  benefit  of  his  health  or 
otherwise,  at  the  time  specified  on  behalf  of  the 
other  party,  for  that  of  the  said  George  Saunders ; 
but,  that  he  was  carried  away,  for  sinister  purposes, 
in  pursuance  of  a  plan  formed  by,  and  between, 

(a)  Namely,  200^  The  sum  of  800/.  on  account  of  the  le- 
gacy of  600/.,  to  which  he  was  entitled  nnder  the  will,  had 
been  adiranced  to  him,  pending  the  suit,  by  the  administrator 
landing  the  suit,  who  was  aathorized  in  that  behalf  by  the  said 
^chard  Armstrong,  jointly  with  the  other  parties  to  the  suit^ 
Maddy  and  Scott. 
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Richard  Armstrongs  the  other  party,  and  the  sdd  1822. 
George  Saunders,  to  get  the  said  deceased  into  their  ^^^^^^^ 
power^  and  possession^  and  to  take  advantage  of  n^v^ 
his  childish  and  imbecile  state,  in  order  to  obtain  a  '  ^V'^ 
will  from  him  in  their  favour — that  the  pretended  Armstrong. 
will  of  April,  1817,  was  not  duly  inside  and  executed 
by  the  deceased ;  and  that  the  same  was  prepared 
from  instructions  furnished  by,  and  in  the  hand- 
writing of,  the  said  Richard  Armstrong-^/A^^  the 
said  John  Bell,  at  the  time  of  his  visit  to  his  said 
brother,  at  Hemel  Hempstead,  although  aware  that 
he  had  made  a  will,  was  ignorant  of  the  contents 
thereof,  and  in  whose  favour  the  same  was  made— - 
that  he  had  no  adequate  opportunity  of  communis 
eating  with  his  said  brother,  whom  he  found  in  a 
Tery  weak  and  imbecile  state  both  of  mind  and 
body,  on  that  or  any  other  subject,  upon  the  occa- 
sion of  such  visit,  by  reason  that  the  said  George 
Saunders,  his  wife,  or  one  of  his  family,  was  about 
the  deceased  nearly  the  whole  time  the  said  John 
Bell  was  with  him  ;  and  that  he  was  the  less  anxi« 
ous  upon  that  head,  as  confiding  in  the  assurances 
of  the  said  Richard  Armstrong,  that  his,  the  said 
John  Bell's,  interests  should^  at  all  events,  be  con- 
sulted and  provided  for— that  if  the  said  John  Bell 
ever  expressed  an  acquiescence  in  the  provisions  of 
the  said  pretended  will,  or  a  wish  that  the  said 
Richard  Armstrong  might  succeed  in  his  opposition 
to  the  said  pretended  codicils,  he  did  so  in  the  ex- 
pectation, created  by  the  assurances  of  the  said 
Richard  Armstrong,  that  if  he  succeeded,  he  would 
divide  the  said  deceased's  property  among,  or  would 
otherwise  most  materially  benefit  with  it,  the  family 
of  the  said  deceased ;  fOr  which  family^  he  some- 
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1822.       times  declared,  that  he  was  '^  fighting,**  and  not  for 
Miehaelmat  jjjg  ^^,^  particular  emolument— /A^/  the  said  John 
v^*^      Bell  had  no  knowledge  whatever  of  the  will  of  No- 
bbll       vember,  1815,  or  the  copy,  prior  to  the  month  of 
ABH9TR0H0.  Juuc,  1821,  whcn  the  latter^  the  copy,  was  commu- 
nicated to  him  by  William  Harding,  by  whom  the 
same  had  been  taken,  or  made,  at  the  express  in- 
stance of  the  deceased,  in  the  year  1816  (a). 

In  a  rejoinder,  on  the  part  of  Mr.  Armstrong,  it 
was  denied  that  he  the  said  Richard  Armstrong  had 
ever  expressed  himself  in  a  manner  which  ought  to, 
or  could,  have  led  the  said  John  Bell  to  believe  that 
he  would  divide  the  deceased's  property  among  his 
relatives,  in  the  event  of  succeeding  in  his  opposi- 
tion to  the  pretended  codicils ;  but  it  was  alleged, 
that  the    said  Richard  Armstrong,  having   deter- 

(a)  The  original  of  which  said  will,  after  being  so  copied,  was 
deposited  in  the  deceased's  iron  chest,  the  key  of  which  was 
alleged,  by  the  next  of  kin,  to  have  been  taken  from  the  de« 
ceased's  pocket,  by  Elizabeth  Saunders,  wife  of  George  Saan- 
ders,  in  the  latter  end  of  June,  1817,  and  to  have  been  deliyered 
to  the  said  Richard  Armstrong,  for  the  purpose  of  opening  the 
said  chest — that  the  said  Richard  Armstrong  came  to  London 
therewith,  and  went  to  the  house  of  the  said  deceased ;  a  few 
days  after  which,  the  said  chest  was  carried  frqm  the  deceased's 
dwelling-house  to  the  house  of  the  said  George  Saunders,  ia. 
one  of  his  carts^-lastly,  that  on  the  said  William  Harding- 
making  inquiries  of  the  said  Richard  Armstrong  concerning  the 
said  will,  a  few  days  after  the  deceased's  funeral,  the  said 
Richard  Armstrong  said,  that ''  it  had  not  been  found."  The 
answer  to  these  allegations,  on  the  part  of  Mr.  Armstrong, 
merely  was,  that  the  key  of  the  said  chest  *'  b  1  been  m  his 
possession  in,  or  about,  the  month  of  June,  1817,  but  that  it 
had  been  returned  to  Saunders,  without  being  made  use  oi, 
or  the  chest  having  been  opened  by  him^  the  said  Richard  Am- 
strong." 
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■iiDed   to  oppose  the    said  codicils,    did  make  an       1822. 
jffer  to  the  said  John  Bell  to  share  the  whole  pro^  ^'7^""" 
perty,  in  the  event  of  being  successful^  provided  the      v^v-^/ 
mid  John  Bell  was  willing  to  incur,  jointly  with        ®'^^ 
hiniy  the  trouble  and  expence  of  opposing  the  said  Aiiimtron6» 
codicils ;  which  offer,  however,  the  said  John  Bell 
declined  to  accept ;  expressing  at  the  same  time  his 
entire  concurrence  in  the  bequest  of  the  property 
(as  bis  said  brother  had  thought  proper  to  make  it) 
to  the  said  Richard  Armstrong. 

JuDGMBNT. — Sir  John  Nicholl. 

William  Bell  died  in  July,  1818,  leaving  a  wi- 
dow (a),  and  John  Bell,  his  brother,  and  only  next 
of  kin.  In  the  month  of  December,  1820,  probate 
of  his  will,  dated  on  the  I4th  of  April,  1817,  was 
taken  by  Richard  Armstrong,  the  sole  executor 
named  in  it,  in  common  form,  with  the  perfect 
cognizance,  it  must  at  least  be  admitted,  of  the  de- 
ceased's brother,  Mr.  John  Bell.  In  the  month  of 
April,  however,  in  the  present  year,  1822,  a  citation 
IflBued,  at  the  instance  of  this  brother,  calling  upon 
the  executor  to  bring  in  probate  of  this  will  so 
taken,  and  to  shew  cause  why  the  same  should  not 
be  revoked^  and  declared  null  and  void.  Mr.  John 
JBell,  the  applicant,  appears  not  only  in  the  charac- 
ter of  the  sole  next  of  kin  of  the  deceased,  but  in 
that  also  of  one  of  the  executors,  and  the  substi- 
tuted residuary  legatee,  in  a  former  will  of  the  de- 

(a)  This  widow  was  admitted  to  have  been  under  restraint, 
as  non  compos,  from  a  period  anterior  to  the  death  of  the  de- 
ceased in  the  cause.  What,  the  Court  inquired,  in  the  course 
t)f  the  argument,  was  to  prevent  her,  or  some  one  in  her  behalf, 
from  calling  in  the  probate,  and  patting  the  executor  on  proof 
of  the  will  ? 

VOL.  I.  B   B 
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1822.       ceased,  dated  in  November,  1816,  a  copy  of  which 

Term!      (*^^  ^^^  cofistat  what  has  become  of  the  original), 

>«^N^^      id  annexed  to  his  affidavit  of  scripts* 

BttL  f^^  tjj^  citation  so  taken  ont,  the  J>arty  cited  has 

ARMSTftoRo.  appealed    under    protest— alleging    grounds    upon 

Irhich  he  insists  that  the  brother  has  forfeited  his 
fight  of  putting  him  on  proof  of  the  will,  per  testes. 
These  alleged  grounds  have  produced  a  counter- 
statement  from  the  brother,  upon  which  the  execu- 
tor has  rejoined ;  and  the  question  for  the  Court  to 
determine  is,  whether,  under  the  circumsttoees 
stated  upon  the  one  side  and  upon  the  other,  the 
brother  is,  or  is  not,  barred  from  putting  the  exe- 
cutor on  proof,  per  testes^  of  the  will.     Now, 

Next  of  kin,  as  Such  merely,  are  entitled  to  call 
for  proof,  per  testes^  of  any  deceased^s  will,  of 
common  right.  If,  indeed,  the  executor  propounds 
and  proves  it,  per  testes j  of  himself,  which  he  may 
do— duly  citing  the  deceased's  next  of  kin  to  "  ^e 
proceedings^^ — all  next  of  kin,  so  cited,  generally 
speaking,  are  thereby  for  ever  barred.  Nay,  if  he 
Ho  propounds,  and  proves  it  against  certain  only  of 
the  deceased's  next  of  kin,  without  having  cited 
them  allj  the  others,  even  though  uncited,  if  to  a 
certain  extent  privy  to,  and  aware  of,  the  suit, 
shall  not  put  the  executor  on  proof,  per  testes^  of 
the  will,  so  once  already  proved,  a  second  time. 
This  was  the  case  of  Newell  and  King  v.  Weeks, 
decided  here  in  Hilary  Term,  1814  (a),  the  prin- 
ciple of  which  has  been  recognized,  and  acted  upon, 
in  other  instances. 

But  no  such  bar  to  the  exercise  of  this  common 

(a)  See  case  of  Newell  aad  King  r.  Weeks,  2  PhiUimore, 
p.  224. 
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fig,bt  on  the  part  of  the  oexjt  of  kin,  exbts  in  the  '    1B22. 
present  case,  that  I  am  able  to  discover.     The  wiU  ^' j^""** 
l^elf  has  never  l^een  propounded— its  validity  has      ^^rvr^ 
iiever  been  put  in  issije  by  any  party.    In  the  suits       ?*«• 
]E;ess[iMH:ting  certain  supposed,  or  pretended,  codicils,  Af^ijRQM9* 
h^y  4epeq^ing  in  this  Court,  no  party  was  before 
i^  ;ivho  had  aix  interest  to   controvert  its  validity* 
JNpt  the  supporters  of  the  codicils,  respectively— on 
fife  contrary,  the  will  was  the  very  basis  of  the  in- 
struments which  they  were  seeking  to  substantiate. 
5Pbe  brother,  again,  h{|d  no  inducen^ent  tp  intervene 
ip  the  suits  touching  the  validity  of  these  codicils — 
if  the  codicils,  or  either  of  them',  were  established, 
there  wc^  an   end  of  any  possible  interest  that  l>e 
jcpuld  have   to  imp^fgn  the  will.     But  the  codicils 
JbeiDg  both  set  aside,  he  has  a  manifest  interest  tp 
jf^pugn  it — an  interest  which,  I  am  not  of  ppinion 
4bat  he  is  barred  from  pursuing,  by  what  the  exe« 
4;f|tor  hsts  alleged,  giving  him  credit  even  for  the 
.4jrpth  of  the  whole  of  his  protest. 
_JM[uch  is  insisted  in  the  protest,  on  the  brother's 
ific^jijescence  in  the  executor's  taking  probate  of  the 
,W^\.    Now,  without  at  all  adverting  to  the  grounds 
.qpon  which  that  apquiescence  is  said  to  have  been 
^fo^I^led,.  I  may  observe,  that  a  mere  acquiescence 
.j(tl)at  is,  an  acquiescence  accounted  for  by  no  spe- 
.ciitl  circumstances),  on  the  part  of  the  next  of  kin, 
.to. 801  executor's  taking  pr9bate,  is  no  bar  whatever 
•  to  his  calling  it  in,    and  putting  the  executor  on 
.pipof  pf  the  will.     If  it  were,  no  probate  could  be 
.  failed  in  by  a  next  of  kin,  unless  immediately  upon 
its  becoming  known  to  him  that  probate  had  been 
taken — the  very   contrary  of  which,   is  matter  of 
'  every  day's  experience. 

B   B   2  " 
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1822.  Nor,  again,  is  acquiescence  a  bar,  even  though 

*  IW*"  accompanied,  as  in  this  case,  by  receipt  of  a  legacy, 
v^\^w  under  the  very  will  sought  to  be  controverted.  This 
*■"  has  been  determined  in  a  great  variety  of  cases. 
AmHtTBoao.  Por  instance,  in  that  of  Core  and  Spencer,  which 
occurred  here  in  1796,  where  Spencer,  the  executor, 
was  cited  to  bring  in  the  probate  of  a  will,  taken 
in  1788,  eight  years  before,  at  the  suit  of  Core^ 
whose  mother  had  received  an  annuity  under  that 
will  for  five  of  the  eight  years,  and  she,  Core,  her^ 
self,  her  mother  dying  at  the  end  of  the  fifth  year, 
for  the  remaining  three.  Spencer,  in  that  case,  ap- 
peared under  protest,  as  the  executor  has  in  this, 
and  contended,  that  Core  was  barred  from  putting 
him  on  proof  of  the  will.  But  the  Court  thought 
otherwise,  and  over-ruled  the  protest.  That,  how- 
ever, was  ah  infinitely  stronger  case  to  build  this 
argument  upon  than  the  present,  if  mere  acqui- 
escence and  receipt  of  a  legacy  could  bar.  In  the 
judgment  delivered,  by  my  predecessor  (a),  in  the 
^case  of  Core  and  Spencer,  he  adverted  to  various 
cases  (&),  all  authorities  to  the  same  point.  At  the 
same  time,  it  was  held  in  every  one  of  these  (and 
indeed  they  were  principally  cited,  in  that  case  of 
Core  and  Spencer,  for  the  purpose  of  shewing), 
that  the  legatee  must  bring  in  his  legacy,  before 
being  permitted  to  contest  the  will — under  the  au- 
thority of  which,  I  hold,  that  I  am  bound,  in  over- 
ruling this  protest,  to  direct  the  legacy  to  be 
brought  in,  before  the  brother  proceeds.  *  The 
bringing  in  of  his  legacy  will  be  a  test  of  the  since- 

(«)  Sir  William  Wynne. 

(b)  Pyefinch  v.  Palmore,  formerly  Pyefinch,  Prerog.  1767. 
Ashby  V.  Hay  and  Thrale,  Prerog.  1768.  Legge  and  otfiers  v. 
Brookman,  forlnerly  Cowdery,  Prerog.  1777. 
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rity  of  his  opposition  to  the  validity  of  the  will;        1822. 
and  will  prove  it  to  be  not  merely  vexatious.     At      *r^.  ** 
the  same  time,  it  will  be  a  security  to  the  executoi^,      n^^/^<^ 
in   case  of  the   next   of   kin  being  condemned  ia        ^**''' 
costs  :  for  I  hold,  that  a  next  of  kin  (or  the  execu-  ARaisTvose. 
tor  of  a  former  will,  for  the  same  reasons  apply  in 
both  cases),    who  calls  in  a  probate,    once  taken, 
even  though  in  common  form,  and  puts  the  executor 
upon   proof,  per  testes^  of  his  will,  does  it  at  the 
.peril  of  costs — his  ordinary  exemption  from  liability 
to  costs  upon  such  occasions,  not  extending  to  one 
of  this  particular  description. 

The  case  of  nearest  resemblanco  to  the  present, 
in  which  a  protest  was  admitted,  and  the  executor 
dismissed,  is  that,  whi6h  has  been  cited  in  the  ar- 
.gument,  of  "Hoffman  and  White  v.  Norris(flf)." 
At  the  same  time,  though  similar  to  it  in  one  im- 
portant feature,  it  is  distinguished  from  it,  in  a 
great  variety  of  particulars.  It  is  true,  that  in 
that,  as  in  this,  case,  the  will  had  never  been  pro- 
pounded, and  probate  had  been  taken  only  in  com- 
mon form.  In  that  case,  however,  there  had  been 
an  acquiescence,  not  even  attempted  to  be  ac- 
counted for  by  any  special  circumstances,  of  ?iine 
jears.  In  a  suit,  too,  in  Chancery,  arising  out  of 
that  will,  soon  after  probate,  Hoffman,  the  next  of 
kin  taking  out  the  citation,  in  his  answers  had  ad- 
mitted both  the  will  and  the  probate  (by — a  decree 
in  Chancery  had  followed,  operating  upon  a  lapsed 
legacy  in  that  will— ^nd  under  that  decree  (not  as 
upon  an  intestacy)  Hoffman  had  persisted  in  acting 

(a)  See  2  Phillimore,  230. 

(b)  Namely,  by  stating  in  his  answers,  that  he   believed  the 
^ceased  to  have  made  bis  willy  aud  that  the  will  had  been  dufif 

proved. 
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10'22.       for    live    years    together— namely,    by    receivings, - 
^^Term^*  during  all  that  time,  interest  upon  a  portion  of  sucfcl 


lapsed  legacy,    to   ^hich   he  was    entitled    in    hi 
character  as  next  of  kin.     The  will  itself,  again^.^ 
Arustroiig.  had   been  written    by   the    deceased    himself,    air  J 
proprid  manu,  nearly  five  years  before  his  deaths 
in  India-^and  not  a  circumstance  was  even  sug— - 
gested,  which  could  excite  a  reasonable  snspicions 
or  doubt  of   its   genuineness   and  validity    in   tha^ 
cise.     Here,  on  the  contrary,  independent  of  othe^ 
obvious  distinctions,  the  will  itself  is  by  no  meali^ 
devoid  of  suspicion^  on  the  face  of  the  transaction  ^ 
although  (if  I  have  a 'right  impression  of  the  ge- 
neral complexion  of  the  evidence  taken  in  the  suit 
respecting  the  Validity  of  the  codicil),  there  may  he 
no  gpreat  prospect  of  the  next  of  kin  opposing  it 
successfully.     It  is  admitted,  that  the  deceased,  at 
the  time  of  executing  the  will,  was  in  a  state  of 
considerable  general  debility — the  instructions  are 
in  the  hand-writing  of  the  executor,  and  party  prin- 
cipally benefited — lastly,  a  codicil  made,  after  no 
very  long  interval,   has  been   actually  set  aside  by 
the  Court,  on  the  score  of  the  testator*s  incapacity. 
Nor  is  the  situation,  both  local  and  pecuniary,  of 
the  next  of  kin,  Mr.  John  Bell,  a  small  farmer  In  a 
remote  district,  the  county  of  Cumberland,  a  cii*- 
cumstance  by  any  means  to  be  left  out  of  the  ac- 
count.    Upon  these  consftderations,  I  over-rule  the 
proteist — but  shall  feel  mysdf  bound  to  dismiss  the 
executor  from  the  efiect  of  the  citation,  if  the  le- 
gacy be  not  brought  in,  so  tha!t  the  Suit  liiay  pptf- 
ceed,  within  a  reasonable  time. 

Protest  over-ruled— question  of  costs 
directed  to  stand  over  tilt  the  &oA 
hearing  of  the  cause. 
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1822. 
JUichaelmM* 

Popple  v.  Cunison  and  OUiers.  T&rm. 

_^_  Bjre-Daj. 


(On  the  Admission  of  an  Allegation.) 

Jane  FAULDING,  Ute  of  Coventry  Street,  in  "  iMtnictioD. 
die  parish  of  St.  James,  Westminster,  in  the  county  headed  and  fav- 
of  Middlesex,  widow,  (the  party  deceased  in  this  ^^  inqwrfect 
cause)  died  on  the  8th  day  of  August,  1822,  leaving  ^^/if**^ 
behind  her  two  sisters,  and  several  nephews  and  Pr*^*2^JJj^ 
nieces,  the  children  of  three  deceased  brothers,  en-  a  deceased, 
titled,  in  distribution,  to  her  personal  estate  and  veanteibre 
effects,  in  the  event  of  her  being  pronounced  to  with  inient  to 
have  died  intestate,  7^Zi^ 

The  following  testamentary  paper,  purporting  to  *^^^  *■  ^J^ 
be  instructions  for  a  will  of  the  deceased,  bearing-  dyiaa  withoot 
date  the  13th  of  October,  1819,  was  propounded  on  done^are  eou- 
behalf  of  Mary  Popple,  widow,  a  principal  annul-  b^tc.  ^  ^^ 
taut,  or  legatee,  named  in  the  same,  one  of  the  de- 
ceased's  sisters,  and  was  opposed  on  the  part  of 
Ann  Cunison,  widow,  the  other  sister:-— 


"  13th  October,  1810. 
**  Instructions  for  the  will  of  Mrs.  Jane  Faulding, 
**  of  Coventry  Street : — 25/.  per  year  to  Maria  Wil- 
"  son,  widow  of  William  Wilson,  for  life,  and  after 
**  her  decease  the  sum  of  500/.  to  be  equally  divided 
**  between  William,  Thomas,  and  Eleanor,  three  of 
^'  the  children  of  the  said  Maria  Wilson,  to  be  paid 
**  within  twelve  months  after  her  decease,  with  inte- 
-^'  rest  in  the  mean  time ;  to  Ann  Cunison,  of  Breh- 
^  wood,  sister  of  Mrs.  Faulding,  25/.  per  year  for 
/^  her  life,  and  after  her  death  the  sum  of  500/. 
equally  to  be  divided  between  her  children,  to  be 
paid  withiu  twelve  months  after  her  decease,  with 


u 
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1822.       "  interest  in  the  mean  time  j  100/.  a-piece  to  Elea- 
^TVri"*"  "  ^^^*  Mary,  Jane,  and  Fanny,  daughters  of  Mrs. 
•  A,^^^      "  Faulding's  late  brother,  Andrew  Wilson,  late  of 
Popple      "  Stifford,  to  the  period  within  twelve  months  after 
CuNisoN.      "  Mrs.  Faulding's   decease ;  to  Mary  Ann  Wilson, 
"  daughter  of  Mrs.  Faulding's  late  brother  John 
''  Wilson,  her  watch,  trinkets,  and  clothes ;  to  Mrs. 
Mary  Popple,  sister  of  Mrs.  Faulding,  an  annuity 
of  one  hundred  pounds  per  annum  for  her  life,  to 
be  payable  quarterly,  on  the  usual  quarterly  days, 
and  as  to  the  residue  of  Mrs.  Faulding's  property, 
the  disposition  thereof  to  be  deferred  for  the  pre- 
sent ;  the  sum  of  5/.  each  to  Mrs.  Maria  Tipping, 
**  of  Saint  Martin's   Lane,  Elizabeth,  Sarah,  and 
"  Caroline  Reed,  of  Grafton  Street,  Fitzroy  Square, 
to  purchase  mourning  rings ;  to  Miss  Sophia  Strat- 
ton,  of  Kennington,  the  sum  of  fifty  poimds,  to 
be  paid  at  her  age  of  twenty-one  years. 

"  Jane  Faulding." 
(Indorsed) 
"  13tb  Oct.  1819, 
"  Mrs.  Jane  Faulding, 
"  Instructions  for  Will." 


it 
ii 


it 


The  allegation  propounding  this  paper  pleaded  to 
the  following  effect:^ 

1 .  The  first  article  pleaded  that  the  deceased  died 
on  the  8th  of  August,  1822,  at  the  age  of  about 
sixty  year^,  in  consequence  of  an  apoplectic  stroke 
on  the  dth  of  August,  three  days  preceding  ;  and  that 
from  such  period  to  that  of  her  death,  she,  the  de^ 
ceased,  was  so  greatly  affected  as  to  her  speech^  and 
bodily  powers 9  as  to  be  unable  to  make  herself  un- 
derstood by  the  persons  about  her. 
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2.  The  second  article  pleaded  that  the  deceased,  for 
the  last  eight  or  nine  years  of  her  life,  had  been  inti- 
mate with  Mr.  Christopher  Bedingfield,  an  attorney 
at  Gravesend — that^  on  the  13th  of  October,  1819, 
she  advised  confidentially  with  the  said  Christopher 
Bedingfield,  on  the  subject  of  her  will,  who,  in  her 
presence,  and  pursuant  to  her  instructions,  drew  up 
the  paper  writing  propounded  in  the  cause — that  the 
deceased  approved  of  the  same,  and  "  was  apprized 
that  by  executing  the  said  paper ^  it  would  operate  as 
her  will  in  the  event  of  her  dying,  without  doing 
any  further  testamentary  ac^*'— and  thatj  in  testi- 
mony of  such  approval,  and  with  intent  to  render 
the  said  paper  writing  operative  in  such  event,  she 
isabscribed  the  same,  and  after  so  doing  delivered  it 
to  the  said  Christopher  Bedingfield  for  safe  custody. 

S.  The  third  article  pleaded  that^  about  six  months 
after  the  above,  Mr.  Bedingfield  called  upon  the 
deceased  at  her  house  in  Coventry  Street,  and  in- 
quired, "  whether  she  had  determined  as  to  the  dis- 
position of  tlie  residue  of  her  property  ;*^  to  which 
the  deceased  replied,  that  '^  she  had  not  then,  but 
would  speak  to  him  about  it  at  Gravesend,*"  where 
she  promised  to  make  him  a  visit  shortly. 

4.  The  fourth  article  pleaded  that  the  deceased 
actually  went  on  a  visit  to  Mr.  Bedingfield,  at 
Gravesend,  in  August j  1821 ;  but  that  Mr.  Beding- 
field misapprehending,  from  something  said  by  the 
^deceased,  that  she  had  been  consulting  another  soli- 
citor on  the  subject  of  her  will,  and  being  unwilling 
to  obtrude  his  professional  assistance,  never  men- 
tioned the  subject  of  her  will,  and  that  nothing  re- 
lative to  it  ever  passed  between  him  and  the  de* 
ceased,  either  then  or  subsequently. 


1822. 

MiehaebnaB 

Term. 

POPPLB 

o. 

.CUMiSOK* 
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W22.  5,  6*  The  fifth  and  sixth  articles  pleaded  merely-^ 

MMMelmMM  ^^  j^j^j  writing  of  the  signature,  and  the  costodjn^ 

w»vW      of  the  paper  by  Bedingfield,  from   the  day  upoi 

Popple      ^hich  it  was  written  till  after  the  death  of  the 

Cvvuou.     ceased. 

The  admissibility  of  this  allegation  was  denied^ 
as  pleading  facts  incapable  of  sustaining  the  pafec^ 
propounded.     It  was  said  the  paper  is  imperfect  as 
a  will  in  every  respect—it  is  a  mere  list  of  legacies, 
leaving  the  residue  of  the  deceased's  property  un- 
^posed  of-^it  appoints  no  executor*— it  is  headed 
and  it  is  indorsed  **  Instructions  for  a  will"  merely. 
To  sustain  such  a  paper,  under  the  circumstances  of 
the  case,  would  require  more  stringent  proof  of  the 
deceased's  intending  it  to  operate,  than  evidence  taken 
upon  this  allegation  is  likely  to  furnish.     The  single 
witness  vouched  to  the  material  part  of  the  allega- 
tion is  Bedingfield,     All  he  can  be  expected  to  say 
is,  that  the  deceased  gave  these  instructions— that 
she  signed  them — and  *^  was  apprized''  (not  stating 
how,  or  by  whom,  or  under  what  limitations)  that 
the  instructions,  so  signed,  would,  in  a  certain  event, 
operate  as  her  will.     The  just  inference  from  no 
more  being  pleaded  is,  that  Bedingfield  knows,  and 
can  say,  no  more;  and  it  was  argued,  that  it  would  be 
extremely  mischievous,  on  general  principles,  to  pro- 
nounce on  such  evidence  for  a  paper  so  imperfect; 
the  very  existence  of  which  the  deceased  had,  appa- 
rently, not  adverted  to  for  years,  and  perhaps  had 
forgotten. 

Judgment. — Sir  John  Nicholl. 

I  think  it  is  too  much  for  the  Court,  in  this  stage 
of  the  cause,  to  anticipate  witli  the  counsel  agaiuiA 
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ttte  admission  of  this  allegation,  what  may  be  the       1822. 
final  effect  of  Mr.  Bedinfffield's  evidence  upon  the  *^«««^ 
allegation.     That  evidence  may  be  such  as  to  leave      \^s/^^ 
the  case  pretty  much  in  the  condition  in  which  he      Popplb 
has  sought  to  place  it :  on  the  other  hand,  it  may  so     Cunison. 
satisfy  the  Court,  as  to  the  deceased's  persuasion, 
that  this  paper  would  operate,  pro  tanto^  in  case  of 
her  dying  otherwise  intestate,  as  to  render  it  the 
duty  of  the  Court  to  pronounce  for  it,  even  in  its  ap- 
parently imperfect  state.     I  think  therefore  that  I 
am  bound  to  let  in  this  evidence,  by  admitting  the 
allegation.     It  will  be  open  to  the  other  party,  by 
,  cross  examining,  to  sift  and  probe  this  gentleman, 
M  to  thfe  grounds  of  his  belief,  that  the  deceased's 
persuasion  was  that  just  described,  assuming  him  so 
to  depose — a  process  which  will  enable  the  Court  to 
judge  of  the  extent  and  degree,  to  and  in  which 
.this  persuasion  was  felt  by  the  deceased — assuming 
her  again,  that  is,  to  have  felt  so  persuaded  at  alU 
If  the  result  should  be  a  conviction,  on  the  mind  of 
the  Court,  that  the  deceased  signed  these  instruc- 
tions, not  merely  to  authenticate  them  as  instruc- 
tions, but  to  give  them  dispositive  force  and  effect,  in 
case  of  her  doing  no  farther,  or  other,  testamentary 
act,  it  will  be  imperative  on  the  Court  to  carry  her 
intentions  into  effect,  so  far,  by  decreeing  adminis- 
tration with  these  instructions  annexed.     If  the 'evi- 
dence fail  to  produce  that  conviction,  the  party  must 
be  pronounced  to  have  died  wholly  intestate,  and  a 
general  administration  must  accordingly  be  decreed. 
Without,  therefore,  at  all  anticipating  what  may  be 
the  final  judgment  of  the  Court  in  this  cause,  iitis, 
for  these  reasons,  one  which  I  think  myself  not  au- 
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1822.       thorized  to  put  a  stop/ to,  in  limine,  by  rejecting  this 

'^^T^^  aUegation. 

Allegation  admitted  (a). 


POPPLB 


Coiiisoji.  (^)  "^'^  allegation  was  admitted  on  the  Bye-daj  after 

chaelmasTerm  (4th  of  December)  1822.  On  the  Ist  of  January 
following,  1823,  Mr.  Bedingfield  died,  without  hanng  been  exa- 
mined upon  iU  On  the  fourth  Session  of  Hilary  Term,  the  19th 
February,  a  second  allegation  was  giren  in,  on  behalf  of  Mrs. 
Popple,  the  party  who  propounded  the  instructions,  pleading 
the  death,  character,  and  hand-writing  of  Mr.  Beding6eld;  and 
further,  in  substance,  pleading,  that  a  copy  of  the  aliegatioa 
admitted  (as  above)  propounding  these  instructions,  had  been 
sent,  in  the  first  instance,  to  Mr.  Bedingfield,  and  that  Mr.  Be- 
dingfield after  examining  the  same  with  his  clerk,  Mr.  Peaiaoo, 
had  returned  it  to  the  proctor  of  Mrs.  Popple  duly  settled  and 
approved,  with  the  following  indorsement : — **  18th  Norember, 
1822,  examined  and  settled  allegation  re  Paulding  with  Mr. 
Pearson."  Annexed  to  this  allegation  was  the  draft  allegation 
itself,  so  settled  and  approved,  and  so  indorsed  by  Mr.  Be- 
dingfield. The  admission  of  tku  allegation  was  also  opposed, 
on  the  part  of  Mrs.  Cunison. 

Court. — Sir  John  Nicholl. 

I  admit  so  much  of  this  allegation  as  pleads  the  death,  cha- 
racter, and  hand  writing  of  Mr.  Bedingfield,  the  writer  of  the 
instructions.  The  party  pleading  is  entitled  to  the  admission  of 
this  part  of  her  allegation.  The  loss  of  Mr.  Bedingfield*s  evi- 
dence may  be  fatal  to  her  case ;  he  may  have  been,  and  probably 
was,  the  only  person  who  could  speak  to  the  deceased's  inten- 
tion, that  these  instructions  should  operate,  in  a  certain  event,  as 
her  will.  At  the  same  time  I  cannot  osncuie  that  Bedingfield 
was  the  single  witness  capable  of  speaking  to  this,  thougli  no 
other  person  is  vouched — evidence  upon  this  head  wunf  be  to  be 
had,  in  some  other  quarter.  The  suit  therefore  may  still  pro- 
ceed, notwithstanding  the  loss  of  Bedingfield's  testimony;  in 
which  case  the  death,  character,  and  hand  writing  of  that  gen- 
tleman, he  having  been  the  writer'bf  the  paper  propounded,  may, 
and  should,  be  pleaded  and  proved. 

The  rest  of  this  allegation,  I  think,  inadmissible.  Its  pnr- 
pose  obviously  is  to  impress  upon  the  Court,  that  Mr.  Beding- 
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POPPLB 

V. 

COMISOV* 


■eld's  evidence,  if  taken,  would  hare  sosUbed  the  plea.  Bat  1822.  , 
the  Conrt  will  infer  that,  generaUy,  without  this  part  of  the  ^*]£^J|^^ 
allegation  now  tendered — and  with  it,  it  can  do  no  more— so 
that  rejecting  this  part  of  it,  is  no  real  disservice  to  the  party 
who  presses  for  its  admission.  The  Court  may  fairly,  and  will, 
presume,  that  the  original  plea  was  drawn  up  from  instruction^ 
given  by  the  solicitor,  and  that  his  evidence,  if  taken  upon,  would, 
IB  the  main,  and  generally  speaking,  have  supported  the  plea* 
The  Court's  pronouncing  for  these  instructions,  indeed,  upon 
that  presumption  alone  (if  the  loss  of  Bedingfield's  evidence  is 
really  incapable  of  being  supplied,  aliunde)  is  another  question. 

Allegation  admitted  as  reformed.* 

*  ThU  cause  came  to  a  final  hearing  on  the  fourth  Session  of  Trinity 
Term  (l8tS),  on  the  evldeace  taken  upon  the  original  plea,  and  upon  thi» 
4dl^ation  as  reformed.  But  there  being,  in  eoiueqaenoe  of  the  death  of 
Mr.  Bedingfield,  no  evidence  whatever  upon  the  material  parts  of  tlie 
'original  plea,  namely,  that  propounding  the  instructions,  the  Court  pro- 
fMuoced  against  these,  and  decreed  a  general  administration  to  the  sister 
Mis.  Popple. 

The  costs,  on  both  sides,  were  directed  to  be  paid  out  of  the  estate. 


Warburton  v.  Burrows  and  Pinfold. 


{On  the  Admission  of  an  Allegation.) 


1822« 

MichaelmoB 

Term. 

Bye-Day* 


William  chillingworth  by  his  wiii,  An  «a«xecaM 

bearing  date  the  19th  of  February,  1811,  executed  ^  rSr— the"*^" 
in  the  presence  of  three  witnesses,  gave  and  devised  SJSnstlt'wis. 
certain  leasehold  and  freehold  estates,  situate  and  [°f  JS^j,ai^ 
beinflf  in  the  parish  of  St.  Giles.  Oxford,  to  his  niece  delayed  to  ea- 

-__     ^  „_     ,    *  ^,  ,  .  ,  ^  ,  .  ecutc  It  for 

Mary  Warburton.     The  rest  aiid  residue  oi  nis  es^  two  months 

tate,  after  legacies  of  500/.  each,  to  his  brother  been  fair  co- 
pied /or  exe« 
cntion,  being 
*  field  to  be  rebutted  by  circumstances  going  to  shew,  that  it  had  received  his  final  approral, 

and  that  such  delay  merely  proceeded  from  a  habit  of  procrastiaaUoo— the  testator  having, 

aU  last,  died  suddenly  by  apoplexy. 
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^^2.      Mr.  Thomas  Chillingworth,  and  his  brother-in-law 

j^grm.      Mr.  GeorgeWarburton^  the  testator  bequeathed  to 

^^^'^^     his  niecesy  the  said  Mary  Warborton,  and  her  sister 

ARBu^TON  ^[g^QQjjj  Warburtou  (both  of  whom  the  will  recite^ 

B0RKOW3.    jq  jjg  fj^^^  living  with  him),  in  ^qual  moieties. 

In  the  month  of  November,  1821,  the  deoeaMfl 
^ve  instructions  for  a  new  will,  the  draft  of  wbieb, 
being  prepared,  was  read  over  fo,  and  approved  by 
him,  and  was  fair  copied  for  execution  on  the  21st 
of  December  following.  The  purport  of  this  instru- 
ment was  to  substitute  the  testator's  niece,  HfuuMdi 
Warburton,  for  her  sister  Mary,  as  devisee  of  the 
freehold  and  leasehold  e8tates--4o  revoke  die  1^- 
cies  of  500/.  each  to  his  brother  and  brother-in-law, 
Mr.  Thomas  Chillingworth  and  Mr. Warburton  (a)-^ 
and  to  constitute  his  niece,  Hannah  Warburton,  sok 
residuary  legatee.  But  on  the  20th  of  February  fol- 
lowing the  deceased  died,  without  having  executed 
the  same. 

The  present  question  arose  upon  the  admission  of 
an  allegation,  propounding  this  unexecuted  will  on 
the  part  of  Miss  Hannah  Warburton.  It  was  op- 
posed by  Messrs.  Burrows  and  Pinfold,  joint  exe- 
cutors of  the  will  of  1811,  on  the  ground,  that  the 
deceased  could  not  be  presumed  from  the  statement 
furnished  by  it,  to  have  given  the  unexecuted  paper 
his  Jinal  approbation,  as  nearly  two  months  elapsed 
between  the  time  of  the  paper  being  ready  for  exe- 
cution and  the  death  of  the  deceased,  without  the 
allegation  assigning,  as  they  contended,  any  satis- 
factory reason  for  this  delay. 

(a)  Quaere,  whether  the  laUer  of  these*  if  not  botb,  had  not 
died  in  the  ioterral  between  the  two  wills. 
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The  alleg'ation,  in  sub^ance,  pleaded,  ^.^^^^ 

1.  That  subsequent  to  the  will  of  February,  1811,      "^j^^ 
<  giving  and  devising  as  above,  to  wit,  in  February,     wv-w 

1812,  the  testator's  nieee,  Mary  Warburton,  inter-  wawwi«top 
married  with  Edward  Bowie  %mes,  and  that  the    BvBRowf. 
said  testator,  upon  occasion  of  t^t  marriage,  sel- 
-Hedi  by  deed  upon  his  said  niece  the  sum  of  2000/., 
|Mt3rable  within  the  space  of  twelve  calendar  months 
from  his  decease. 

2.  That  the  deceased,  having  a  mind  and  inten- 
tion to  alter  his  will  in  favour  of  bis  niece  Hannah 
Warburton,  particularly  in  consequence  of  the  pro- 
vision made  for  her  sister  Mary  Warburton,  by  deed, 
as  above,  gave  instructions  to  his  solicitor  to  prepare 
a  new  will  for  him,  in  or  about  the  month  of  No- 
vember, 1821-— that  his  said  solicitor  prepared  a 
draft  will  accordingly,  which  was  read  over  to,  and 
approved  by,  the  said  deceased,  and  was  fair  copied 
for  execution  on  the  21st  of  the  following  ]>e- 
•cember. 

3.  That  soon  after  the  said  fair  copy  had  been  so 
prepared  for  execution,  his  said  solicitor  discovered, 
in  conversation  with  the  testator,  that  he  had  omitted 

'to  specify  in  his  instructions  a  leasehold  estate,  si- 
'  tuate  in  Broad  Street,  Oxford,  which  he  bad  then 
lately  purchased — whereupon  the  said  testator  caused 
the  wok'ds,  "  and  also  all  that  my  other  leasehold 
•  tenement,  &c.  in  Broad  Street,  Oxford/'  to  be  inter- 
-  lined  (in  order  to  supply  a  sfimilar  omission)  in  the 
^^id  fair  copy  or  will.     That  after  the  said  inter- 
lineation, the  testator  was  two  or  three  times  ap- 
prized by  his  said  solicitor,  who  was  in  the  habit  of 
-occasionally  calling  upon  him,   that  his  will  was 
ready  for  execution— ///a/,  in  particular,  he  was  so 
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ia22.       apprized  one  day  about  a  fortnight  before  his  death, 
Michaemoi  ^jjg,j  jjjg  gg^jj  solicitor  proposed  to  go  home^  and 

\^s/^/     fetch  the  will^  in  order  to  it»  being  then^  presently, 
I^ABBORToii  executed ;    upon  M^hich  the  said  testator  declared, 
BtjRRowt.    that  "  there  was  no  hurry,**  and  that  "  he  would  , 
execute  the  same  another  time/* 

4.  The  fourth  article  pleaded  the  deceased*s  snd-^ 
den  death,  by  apoplexy,  on  the  20th  of  Februaryi^ 
1822.     And, 

The    fifth    was    the    usual    concluding    article^ 
.  praying  the  Judge  to  pronounce  for  the  force  an^ 
validity  of  the  said  unexecuted  paper. 

Judgment.— Sir  John  NicholIi. 

William  Chillingworth,  the  party  deceased,  in 
this  cause,  made  a  will  in  favour  of  his  nieces, 
Mary  and  Hannah  Warburton.  Mary,  the  elder, 
was  principally  benefited,  though  the  sisters  were 
joint  residuary  legatees.  This  was  in  1811 ;  at  which 
timCf  it  appears  by  the  will,  that  both  sisters  were 
living  with  him.  In  the  following  year,  howevec, 
Mary  Warburton  marries ;  upon  which  occasion  the 
deceased  settles  2000/.  on  her,  by  deed,  payable 
within  twelve  months  after  his  decease. 

Now,  this  circumstance  of  the  settlement,  renders 
it  highly  improbable,  that  the  deceased,  at  any  tiine 
subsequent  to  it,  meant  to  abide  by  the  will  of  1811* 
The  settlement  was  a  part  execution  of  the  beneBt 
intended  for  Mary  Warburton  by  the  will  of  1811« 
Still,  the  fact  is,  that  no  step  is  taken  by  the  deceased 
to  alter  this  will  of  1811,  until  1821,  that  is,  for  ten 
years,  when  a  new  will  is  prepared;  and  is  actually 
copied  out  for  execution,  under  circumstances  which 
satisfy  me  that  the  testator's  mind  was,  at  that  titntf 
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Tally  made  up  to  the  provisions  v?hich  it  purports  to      'I822. 

contain.  ^'"^l^"" 

But  this  paper  is  still  unexecuted,  after  a  lapse  n^*-v<«^ 
of  two  months,  when  the  deceased  dies,  and  the  Warburtob 
'question  is,  whether  the  circumstances  stated  m  the  Burrows. 
^allegation  are  sufficient  to  repel  the  legal  presump- 
tion against  it,  arising  from  this  delay  of  the  testa- 
tor to  execute  this  instrument.  Upon  the  whole,  I 
am  inclined  to  think  that  they  are  sufficient  The 
interlineation  as  to  **  the  leasehold  messuage  in  Broad 
Street,  Oxford,**  is  evidence,  that  the  testator  ad- 
hered to  the  instrument  up  to  that  time.  And  al- 
though, when  pressed  to  execute  it  about  "  a  fort- 
night before  his  death,*'  his  declining  so  to  do  is  a 
fact,  from  which,  per  se^  the  legal  inference  un- 
doubtedly is,  that  he  was  wavering  and  undecided^ 
still,  viewed  in  connection  with  the  circumstances 
of  the  case,  and  the  deceased's  declarations  at  the 
time,  it  suggests  another  inference: — these,  I  think, 
warrant  the  Court's  imputing  it  to  a  mere  habit  of 
procrastination,  and  negative  any  suspicion  to  which 
his  deferring  its  execution  might  otherwise  give 
rise,  that  the  instrument  had  not  received  his 
final  approval.  The  deceased,  upon  that  occasion, 
suggests  no  doubt,  nor  intimates  any  wish  to  re- 
consider— he  merely  puts  off,  to  a  more  convenient 
season,  the  completion  of  the  instrument— -he  says,  • 
^*  there  is  no  hurry" — he  "  will  execute  it  another 
time."  Lastly,  the  deceased  is  pleaded  to  have 
died  suddenly,  by  apoplexy,  on  the  20th  of  Fe- 
bruary, in  the  present  year.  Now,  under  these  cir- 
cumstances, considering  the  high  probability  that 
the  deceased  should  alter  his  will,  in  favour  of  his 
niece  Hannah,   in   consequence   of   the   marriage- 
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18212.       settlement  upon  her  sister  Mary—- considering  how 
Michaelmag  deliberately  these  instructions  were   given  and  ap- 
v«p^^<|^^     proved— considering  how  little  this  instrument  wants 
Warburtoh   ^£   being  a  perfect  will,  and  the  late   declaration 
Burrows,    of  the  deceased  that  he  *^  would^'  render  it  such, 
although  there  was  "  no  hurry'* — I  am  disposed  to 
hold,  that  the  Court  may  conscientiously  pronounce 
for  the  validity  of  the  paper  propounded,  if  the  al- 
leged facts  are  proved ;  on  the  ground,  that  the  de- 
ceased had    given  it  his  final   approval,    and  was 
only  prevented  from   formally  executing  it,  by  the 
intervention  of  sudden  death.     Accordingly,  I  shall 
afibrd  the  party  who  propounds  it,  an  opportunity 
of  substantiating  her  case,  by  admitting  this  alle- 
gation. 

Allegation  admitted  (a). 

(a)  This  cause  came  to  a  final  hearing  on  the  4th  Session  of 
Hilary  Term,  1823 — ^when  the  allegation  being  held  to  be 
proved^  the  Court  pronounced  for  the  unexecuted  will. 
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Lemann  v.  Bonsall. 

Judgment.  ti..  /««« «f 

Sir  John  Nicholi..  ISH^^* 

This  is  a  suit  respecting  the  validity  of  a  nun-  ^  ^  proved 
capative  will.     Nuncupative  ivills  are  not  fuvourites  more  strict 
with  courts  of  probate;  at  the  same  time,  if  duly  thui  that  of  a 
proved,  they  are  equally  entitled  to  be  pronounced  in"ad<£tSn'to 
for  with  written  wiUs.      Much  more  is  requisite,  reLobitU^to** 
however,  to  the  due   proof  of  a  nuncupative  will  »tt  vaUdity, 

'  .  *    .  .*  nnder  the  sta- 

than  of  a  written  one,  in  several  particulars.     In  toteofFraods, 
the  first  place,  numerous  restrictions  are  imposed  proved^'toeii- 
upon  such  wills  by  the  statute  of  Frauds  (a) ;   the  {^{^'^  ^  p~' 
provisions   of  which  must  be,    it  is  held  strictly, 
complied  with  to  entitle  any  nuncupative  will  to  pro- 
bate.    Consequently,  the  absence  of  due  proof  of 
strict  compliance  with  any  one  of  these  (that  en- 
joining a  rogatio  testium,  for  instance  (&)  )  is  fatal, 
at  once,  to  a  case  of  this  species.     But,  added  to 
this,  and  independent  of  the  statute  of  Frauds,  al- 
together, the  factum  of  a  nuncupative  will  requires 
to  be  proved  by  evidence  more  strict  and  stringent 
than  that  of  a  written  one,  in  every  single  pat  ti- 
colar.     This  is  requisite  in  consideration  of  the  faci- 
lities with  which  frauds  in  setting-  up  nuncupative 

(a)  20  Car.  2.  c.  3.  8. 10. 

{b)  See  Bennett  v.  Jackson,  2  Phill.  190.    Parsons  t*.  Miller^. 
lb.  194. 

c  c  2 
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1823.  wills  are  obviously  attended — facilities  which  abso- 
ffitoiy  lately  require  to  be  counteracted  by  Courts  insisting 
on  the  strictest  proof  as  to  the  ^^facta^^  of  such  alleged 
wills.  Hence  the  testamentary  capacity  of  the  de- 
ceasedy  and  the  animus  testandi  at  the  time  of  the 
alleged  nuncupation,  must  appear,  in  the  caae.of  a 
nuncupative  will,  by  the  clearest  and  most  indis- 
putable testimony.  Above  all,  it  must  plainly  re- 
sult from  the  evidence,  that  the  instrument  propound- 
ed contains  the  true  substance  and  import,  at  least, 
of  the  alleged  nuncupation  ;  and  consequently  that 
it  embodies  the  deceased's  real  testamentary  inteo* 
lions,  though  not  so  reduced  into  writing  during  his 
or  her  life  as  to  be  capable  of  being  propounded  as 
a  written  will.  For  unless  the  Court  is  morally  cer- 
tain, by  pronouncing  for  it,  of  carrying  these  and 
no  other  into  effect,  it  is  obviously  its  duty  not  to 
give  any  alleged  will,  much  less  a  nuncupative  one, 
the  sanction  of  its  probate. 

The  deceased  in  this  cause  was  Elizabeth  Jones. 
She  died  a  spinster  somewhat  advanced  in  years,  in 
the  service  of  Lord  Lisburne,  at  Crosswood,  near 
Aberystwith,  in  Cardiganshire,  where  she  had  livedi 
during  the  last  nine  years  of  her  life,  as  housekeeper. 
The  deceased  had  paid  a  visit  to  London  in  the  July 
preceding  her  death,  returning  to  Crosswood  on  the 
4th  of  August.  In  travelling  home  she  caught  a 
violent  cold,  terminating  in  fever,  by  being  exposed 
to  a  severe  shower  on  the  outside  of  a  stage  coach ; 
of  which  she  died  in  less  than  three  weeks,  namely^ 
on  the  evening  of  the  18th  of  August.  Her  next  of 
kin  are  a  niece  and  a  nephew,  if  indeed  the  latter 
be  still  living.  For  this  nephew  went  to  South  Ame- 
rica soine  years  back ;  neither  does  it  seem  to  be 
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known  whether  he  is  living  or  dead,  nor  whether,  if 
the  latter,  his  death  did  or  did  hot  precede  that  of 
the  deceased  in  the  cause.  The  niece  of  the  de- 
ceased is  Mrs.  Lemann,  the  party  opposing  this  will. 

Bonsall,  the  other  party,  who  propounds  it,  and 
whom  it  purports  solely  to  benefit,  is  a  young  woman 
0f  five  or  six  and  twenty.  She  is  daughter  of  Lord 
lidsbume's  game-keeper,  at  Crosswood,  who  lives  in 
a  cottage  upon  the  estate,  distant  about  half  a  mile 
from  the  mansion-bouse.  This  daughter  Mary  Bon- 
sail  was  hired  by  the  deceased,  in  the  May  preceding 
lier  death,  to  clean  the  house,  and  perform  other 
menial  offices,  and  in  fact  was  the  only  under  female 
servant,  at  Crosswood,  from  this  period  to  that  of 
the  deceased's  death.  Lord  Lisbume's  family  being 
abroad.  She  and  a  nurse  attended  the  deceased 
daring  her  last  illness. 

The  words  constituting  the  will  propounded,  are 
alleged  to  have  been  spoken  in  the  Welch  language. 
They  are  to  this  effect  :— 

<<  Listen  you  all  what  I  Elizabeth  Jones  do  say-— 
k  is  nly  last  prayer  to  give  all  I  possess  to  the  little 
girl  here,  Mary  Bonsall,  and  I  do  not  want  to  see 
any  of  my  family.'' 

'  The  principal  witness  to  the  factum  of  this  will 
is  William  Davies,  who  is  described  as  a  farmer, 
aged  fifty-five  years,  and  whose  evidence  is  in  sub- 
stance as  follows: — After  stating  his  intimacy  with 
the  deceased  (whom  be  says  that  he  used  to  mend 
pens  for,  and  assist  in  writing  to  Lord  Lisburne,  &c.) 
and  that  he  resides  within  three  fields  of  the  house 
at  Crosswood,  he  goes  on  to  depose,  that  ''  on 
Thursday,  the  17th  day  of  August,  1820,  as  he  well 
Bemembers,  having  beard  that  the  deceased  was 
ill,  he  and  his  wife,  Jane  Davies  went  to  see* 
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1823.  her  at  Lord  Lisbume's  house,  at  Crosswood,  about 
^^*y  seven  o'clock  in  the  evening.  They  went  into  her 
v^v^/  bed-room  and  found  the  deceased  in  bed.  She  ap- 
LsMAvx  peared  to  be  in  great  pain,  and  the  deponent  saw, 
BoHiAu.  by  her  countenance,  or,  at  least,  he  thought  from 
the  appearance  of  it,  that  she  was  going  to  die— her 
little  girl  Mary  Bonsall  (so  called  it  seems  from  her 
diminutiveness  in  point  of  size,  and  not  as  with  re- 
ference to  her  age)  was  in  the  room  with  her,  as 
also,  the  deponent  thinks,  was  Jones  the  nurse.  The 
deponent's  wife  shook  hands  with  the  deceased,  and 
the  deceased  said  that  she  was  glad  to  see  her ;  bat 
she  spoke  with  great  difficulty,  and  appeared  to  be 
in  a  good  deal  of  pain,  and  Mary  Bonsall  was  cleans- 
ing her  mouth  from  the  phlegm,  a  considerable 
quantity  of  which  appeared  to  be  about  her  mouth, 
and  to  impede  her  utterance.  The  deponent,  seeing 
the  situation  of  the  deceased,  did  not  intend  to  speak 
to  her;  and  he  accordingly  took  a  chair,  and  sat 
down  in  a  corner  of  the  room ;  but,  in  a  short  time, 
the  deceased  beckoned  him  to  her,  and  gave  him 
her  hand,  and  then,  addressing  the  deponent  and 
his  wife,  desired  them  to  remember  her.  in  their 
prayers— adding  some  words  of  ejaculation  in  the 
Welch  language.  The  deponent  asked  her  if  she 
had  any  relations,  and,  upon  her  answering  "  a  niece 
and  nephew,"  inquired  whether  she  would  permit 
him  to  write  to  either;  but  the  deceased  replied, 
that  she  did  not  wish  to  see  either  of  them.  She 
also  said  something  to  the  effect,  that  the  little  girl 
(meaning  Mary  Bonsall)  was  the  only  person  that  she 
wanted  to  see.  The  deponent  then  left  the  room, 
and,  when  just  outside  the  door,  called  to  his  wife 
to  accompany  him  home,  as  the  harvest  people  would 
want  their  supper.     The  deceased  asked  what  they 
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were  saying,  and,  on  the  deponent's  wife  saying  1823. 
that  she  was  wanted  to  go  home,  the  deceased  made  ju^ 
her  promise  to  see  her  again  the  next  day.  Just  v^v^^/ 
then  the  deceased  or  Jones  (the  deponent  forgets  i-bm^nw 
which)  called  to  the  deponent  to  come  back ;  and,  Bonsalu 
on  his  returning,  the  deceased,  in  the  presence  of 
deponent,  his  wife,  and  Jones  the  nurse,  expressed 
herself  to  the  following  effect : — "  Listen  you  all, 
&c."  This  deponent  adds  the  Welch  words  made 
use  of  by  the  deceased,  as  nearly  as  he  can  recollect 
them.  He  says  ''that  the  deceased  uttered  these 
words  in  a  very  serious  manner,  and  apparently 
quite  of  her  own  accord,  and  in  a  much  firmer  tone 
than  any  thing  she  had  before  said  on  that  evening ; 
and  the  deponent  verily  believes  that  she  seriously 
meant  them  to  remain  as  her  will,  and  that  her  pro- 
perty should  go  as  thereby  expressed.  She  did  not 
say  any  thing  else  to  the  persons  present,  in  allusion 
to  her  will,  that  the  deponent  remembers ;  but  he 
understood  that,  by  the  words  deposed  of,  she  meant 
to  desire  him,  and  the  other  persons  present,  to  take 
notice,  and  remember  that  what  she  then  said  was 
her  will,  and  to  bid  them  bear  witness  that  it  was 
so."  He  further  says,  that  "  he  verily  believes  the 
deceased  to  have  been,  at  the  time  of  which  he  has 
just  deposed,  of  sound  mind,  memory,  and  under- 
standing. He  saw  nothing  to  the  contrary — he  did 
not  observe  a  single  word  amiss  that  she  said,  though 
she  was  very  ill  as  to  bodily  health — she  seemed  per- 
fectly to  know,  and  understand,  what  she  said  and 
did."  This  witness  speaks  to  nearly  the  same  effect, 
upon  interrogatories  wliich  have  been  addressed  to 
him  on  the  part  of  Mrs.  Lemann— -and  is  confirmed, 
in  substance,  by  the  -  other  witnesses,  Jane  Davies 
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1823.  (bis  wife)  and  Jones,  who  dn]y  attested  die  words 
^^^  so  uttered  by  the  deceased,  after  the  same  hiad  been 
reduced  into  writing  by  the  deponent  Davies  nun- 
self,  about  breakfast  time  the  following  morning. 

Such  is  the  sum  of  the  evidence  tendered  in  sup- 
port of  this  instrument  j  and  I  think  that  it  results 
from  that  evidence,  if  not  wholly  discredited,  that  it 
is  a  good  nuncupative  will,  any  thing  in  the  statute 
of  Frauds^  at  leasts  notwithstanding ,  provided  the 
words  "  listen  all  of  you  what  I,  Elizabeth  Jones,  do 
s?iy,"  are  to  be  deemed  a  sufficient  **  rogatio  tes- 
tiuni'  within  the  statute.  The  Court  is  by  no  means 
prepared  to  say  that  they  are  not  to  be  so  deemed : 
but  this  is  a  point  upon  which  it  would  be  under- 
stood to  decide  nothing,  as  the  question  respecting 
the  validity  of  this  will  may  be  satisfactorily  dis- 
posed of  upon  other,  and  different,  considerations. 
For  when  the  Court  looks,  attentively,  to  the  evi- 
dence, of  which  the  sum  has  already  been  stated,  to 
the  factum  of  this  instrument,  it  is  bound  to  pro- 
nounce, especially  as  contrasted  with  the  adverse 
testimony,  of  which  I  shall  say  a  word,  presently^ 
respecting  the  deceased's  capacity  at  the  time  of  the 
alleged  nuncupation,  that  it  is,  in  the  highest  de- 
cree, unsatisfactory,  and  that  in  the  most  material^ 
particulars. 

1.  And,  first,  that  the  correct  substance  of  the 
words  spoken  by  the  deceased,  admitting  her  to  have 
uttered  something  of  the  soil,  is  embodied  in  the 
instrument  now  propounded  to  the  Court,  is  very 
questionable  upon  this  evidence.  They  are  uttered 
but  once — no  repetition  of  them  is  demanded — no 
explanation  is  either  given  or  required.  No  ques- 
tions are  put,  such  as  "  were  these  your  words  ?'*  or 
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**  do  I  rightly  understand  you  ?'*  or  "  are  such  your       Jd23. 
wishes  with  regard  to  the  disposal  of  your  property  ?**       Tm? 
No  painsy  in  shorty  are  taken  to  sift  and  probe  the      w*^ 
deceased's  intentions  on  this  head— -no  precaution  of     LsMAinf 
the  kind  is  pretended  to  have  been  used.     The  de-     bomsall. 
ceased,  however,  to  say  nothing,  at  present,  as  to  her 
mental  capacity,  was,  at  this  period,  in  a  state  of 
bodily  infirmity,  which  must  be  presumed  to  have 
rendered  it  difficult  to  collect  the  true  import  of 
what  fell  from  her  at,  all ;  much  more  that  of  a  pe- 
riod of  this  length,  only  once  enunciated.     Her  dis- 
solution,  then   rapidly  approaching,   actually  took 
place  within  little  more  than  twenty-four  hours  of 
that  time ;  and  Davies,  it  will  be  seen,  admits  that 
she  **  spoke  with  great  difficulty/*  and  that  Bonsall 
was  employed  in  cleansing  her  lips,  from  time  to  time, 
of   phlegm  which   collected  about  them  so   as  to 
<<  impede  her  utterance/'     And  yet  the  omission,  or 
misapprehension,    of  a  single  monosyllable,  would 
alter  the  whole  tenor  and  effect  of  the  will,  as  pro- 
pounded.    For  instance,  instead  of  **  all  I  possess'' 
absolutely f  read  "  all  the  clothes  I  possess,"  or  "  all 
I  possess  hercj^  and  the  whole  effect  of  the  nuncu- 
pation is  different.     It  must  be  admitted,  however, 
that  either  of  these  would  be  a  more  'probable  be- 
quest from  the  deceased  to  a  girl  in  Bonsall's  con- 
dition, than  that  of  her  whole  funded  and  other  pro- 
perty, estimated  at  15  or  1600/.,  the  savings  of  a 
life  of  parsimony.     But  the  Court,  I  have  said,  is 
bound  not  to  pronounce  for  a  nuncupative  wiU,  under, 
any  circumstances,  without  being  assured  that  it  is 
the  true  substance  and  import  of  the  alleged  nuncu- 
pation which  presents  itself  to  it  for  probate  to  a 
moral  certainty— a  species  of  assurance  on  this  head^ 
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1623.       which,  I  am  bound  to  say,  is  not  aflfbrded  to  it  by 
■^^       the  evidence  in  the  present  case  by  any  means, 
v^v^/  And  here  I  may  further  observe  by  the  way,  that 

Lbmamn  go  far  as  the  probabilities  of  the  case,  in  general^ 
BoHSALu  are  concerned,  these  are  decidedly  hostile  to  the  will. 
The  intention  of  the  deceased  to  make  any  will  is 
rendered  very  unlikely  by  the  circumstance,  that  al- 
though her  illness  was  gradual,  and  she  was  early 
impressed  with  a  sense  of  its  probable  termination, 
yet  still  that  she  neither  expressed  nor  hinted  at  any 
wish  to  dispose  of  her  property,  as  by  will,  at  all. 
And  her  intention  of  making  a  will  to  the  effect  of 
that  propounded  will  appear  less  likely  still,  when  I 
say  that,  independent  of  proofs  of  regard  for  Mrs. 
Lemann  evinced  by  the  deceased  during  her  late 
visit  to  London,  the  evidence  satisfies  me  that  she 
had  a  strong  dislike  to  the  Bonsalls,  generally,  al- 
though perhaps  slightly  partial  to  this  girl,  Mary 
Bonsall,  for  services  rendered  to  her  in  her  last  sick- 
ness. The  circumstance  so  much  relied  on  of  her 
declining  to  send  for  Mrs.  Lemann  in  her  last  sick- 
ness, she,  Mrs.  Lemann,  being  a  wife,  a  mother,  and 
resident  200  miles  off,  in  London,  might  have  pro- 
ceeded from  a  feeling  the  very  contrary  to  that 
which  it  has  been  ascribed  to,  namely,  disaffection 
to  her  niece. 

2.  But,  secondly  and  principally,  how  does  the 
evidence  stand  with  respect  to  this  deceased's  capa- 
city at  the  time  of  the  alleged  nuncupation  ?  With- 
out going,  minutely,  into  the  evidence  on  this  part  of 
the  case,  it  will  be  sufficient  to  state  the  decided 
impression  of  the  Court  as  to  its  general  result. 

The  nuncupation,  it  will  be  remembered,  is  alleged 
to  have  taken  place  on  the  evening  of  the  17th  of 
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July,  the  deceased  having  died  on  the  fallowing       1823. 
evening.     Now  it  is  proved  completely,  to  my  satis-      ^^^ 
faction,  by  the  evidence  of  four  vi^itnesses  above  ex-      wv<^ 
ception,  of  Mr.  Williams's,  senior  and  junior,  the      Lbmaiiw 
apothecaries,  of  Mr.  Jones,  a  clergyman,  who  at-     Bohiau. 
tended  to  pray  by  her  on  the  evening  of  the  same 
17th  of  July,  and  of  M'Cullock  the  butler,   who 
was  in  the  house  with  the  deceased  during  all  her 
sickness,  and  positively  deposes  to  having  seen  her 
four  or  five  times  in  the  course  of  that  day,  that  at 
the  time  of  the  asserted  nuncupation  the  deceased 
was  delirious  and  incapable.     Williams,  senior,  de- 
poses to  professional  visits  at  Crosswood,  on  Monday, 
the  14th;  Tuesday,  the  15th;  and  Wednesday,  the 
16th  of  July ;  and  to  finding  the  deceased,  on  the  last 
of  these  days,  in  a  state  of  at  least  incipient  delirium. 
This  deponent,  being  otherwise  engaged,  did  not  see 
the  deceased  after  the  16th — she  was  visited  on  the 
17th  and  18th  by  his  son,  and  fellow  deponent,  Wil- 
liams, junior,  who  speaks  of  her,  upon  both  those 
days,  as  thoroughly  delirious  and  incapable,    Wil- 
liamsy  junior,  and  Mr.  Jones,  were  with  the  deceased, 
together,  on  the  evening  of  the  1 7th,  a  very  short 
time  only  before  the  asserted  nuncupation ;  and  they 
concur  in  representing  her  in  the  state  which  I  have 
just  described,  at  that  time,  in  which  they  are  con- 
firmed by  M'Cullock.     The  witnesses  last  named,  I 
should  observe,  are  examined  upon  an  allegation  given 
in  by  the  next  of  kin,  pleading  the  deceased  to  have 
been  in  a  state  of  mental  incapacity  for  about  four 
days  before,  and  down  to  the  time  of  her  death. 
And  yet  not  only  Davies  and  his  wife,  and  Jones  the 
other   witness,    depose  (upon  BonsalFs  allegation) 
pretty  unreservedly  to  her  capacity  on  the  evening 
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1833.       of  the  17th,  the  time  of  the  nuncupation ;  but  this 

^^      last,  Jones,  who  nursed  her  through  her  illness,  ven- 

s^^^^,^^      tures  to  swear,  in  answer  to  an  interrogatory,  that 

Lbkaiir     the  deceased  at  no  time  during  her  illness  appeared 

BoHSAu.     to  her  to  be  insane.     She  says  ''  there  did  not  seem 

to  be  any  thing  the  matter  with  her  mind  prior  (at 

any  time  prior,  that  is)  to  her  death.     Respondent 

never  saw  her  delirious — nor  ever  heard  her  talk  in  a 

wild  or  irrational  manner.'* 

.  Now  this  evidence  on  Bonsall's  part,  as  to  the 
deceased's  capacity,  is  not  only  plainly  and  palpably 
untrue,  but  it  induces  a  strong,  suspicion  that  her 
case  is  a  fraudulent  one  altogether.  And  this  sus- 
picion is  confirmed  to  my  mind  by  the  following 
consideration :— The  deceased,  who  is  represented  on 
the  evening  of  this  17th,  as  breaking  forth  into  this 
nuncupation,  just  as  Davies  and  his  wife,  with  whom 
she  had  no  particular  intimacy,  had  taken  leave,  all 
of  a  sudden,  and  without  any  previous  intimation,  is 
made  to  express  herself,  at  the  same  time,  in  a 
manner  highly  technical ;  even  reciting  her  name-— 
"  Listen  you  all  what  I  Elizabeth  Jones  do  say." 
!Qut  that  the  deceased  should  have  practised  this 
formality  of  a  rogatio  testium,  unless  previously  sug- 
gested to  her,  is  exceedingly  unlikely.  How  was  she 
to  become  aware  of  any  "  rogatio  testiunC^  being 
necessary  ?  Davies's  knowledge  of  this,  on  the  con- 
trary, is  easy  enough  to  be  accounted  for.  He,  it 
seems,  was  a  person  of  some  experience  in  this 
matter ;  for  he  says,  that  his  mother  had  made  a 
nuncupative  will,  which  "  came  to  nothing,^*  by  rea- 
son of  a  certain  informality.  He  therefore  might, 
well  enough,  be  acquainted  with  the  several  formal 
requisites  to.  the  validity  of  a  nuncupative  will ;  and 
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the  phrase  just  recited  is  much  less  likely  to  have 
fallen  from  the  deceased,  in  the  manner  represented^ 
than  to  be  the  result  of  an  attempt  on  Davies*s  part 
to  bring  this  case  within  the  statute  of  Frauds,  as 
to  a  "  rogatio  testiumf^  in  my  view  and  apprehen- 
sion of  it. 

I  pronounce  therefore  against  this  nuncupative 
will,  as  not  satisfactorily  proved.  And  I  think  that 
I  am  bound,  as  a  check  upon  future  attempts  of  a 
similar  nature,  to  accompany  this  sentence  with  a 
decree  for  costs  against  Bonsall,  even  although  she 
is  suitor  in  this  cause  in  formd  pauperis.  At  the 
same  time  I  reserve  this  question  of  costs  for  further 
order,  on  taxation;  then  to  be  proceeded  in,  namely, 
as  to  the  pauper's  liability — should  the  other  party, 
that  is,  think  it  worth  while  to  tax  her  costs,  and  to 
apply  for  a  monition  against  Bonsall  for  payment  (a). 


1823. 

Hilary 
Xerfli. 


(a)  On  a  subsequent  Court-day,  this  cause  was  called,  **  om 
taxation  of  costs" — but  the  proctor  for  Mrs.  {jemann  not  pressing 
it,  no  order  was  made  by  the  Court,  and  the  question  as  to  the 
pauperis  ultimate  liability  consequently  merged. 


Antrobus  and  Booth   v.  Nepean. 


(On  the  Admission  of  an  Allegation.) 


1823. 

Hilary 

Term. 

3d  Sessioiu 


Sir  EVAN  NEPEAN,    late  of   Lodere,   in  the  a  letter  writ- 
county  of  Dorset,   was  the  party  deceased   in  this  eeaied  to  hu 

solicitor,  re« 
spcetine  certain  alterations  to  be  made  in  bis  will,  two  months  before  his  death,  proponnded 
as  a  codicil—allegation  propounding  it  rejected  ;  it  being  held — that  the  letter  did  not 
argue  the  deceased  to  have  fully  made  up  his  mind  as  to  the  proposed  alterations,  OTcn  at 
that  time— and  that,  if  it  did,  still  the  presumption  of  abandonment  arising  from  a  Uqpse  of 
two  montbsi  without  any  act  dooey  was  not  eflfectually  rebutted  by  the  facfi  pleaded. 
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1823.       cause.     In  the  year  1812»   tlie  deceased,  who  had 
^^^      been    appointed  Governor    of    Bombay,   left    this 
\^s/^     country  for  India;    prior   to  which,   however,  he 
AiiTROBos    made  and  executed  his  will.     He  returned  to  Eng- 
Kspjuv.     land   in  1821 — and   early  in    the    following   year, 
1822,  he  wrote  a  letter  from  an  hotel  in  London, 
at  which  he  was  then  staying,  to  his  solicitor,  Mr. 
Hutchinson,  of  Lincoln's   Inn,   containing  various 
instructions  for  alterations  in  his  said  will,  and  di- 
recting  his  solicitor  to   prepare  a  draft  of  a  new 
will,  conformable  to  such  instructions.     This  letter 
is  dated  7th  of  February,  1822.    The  testator,  shortly 
after,   went   out  of  town,  to    his    seat  at  Loders, 
where  he  died,    on  the  8th  of  October  following, 
after  an  illness  of  only  half  an  hour,   just    as   he 
was  about  to  leave  Dorsetshire  for  London. 

This  letter  to  Mr.  Hutchinson  was  propounded 
as  a  codicil  to  the  deceased's  will,  by  Sir  Ed- 
mund Antrobus,  and  Mr.  Booth,  the  executors — 
and  was  opposed  on  the  part  of  Sir  Molyneaux 
Hyde  Nepean,  Baronet,  the  eldest  son  of  the  de- 
ceased, and  the  residuary  legatee  named  in  his 
will. 


The  letter  propounded  was  as  follows  :— 

"  My  dear  Sir, 
**  I  send  you  my  will.  I  find  I  cannot  make  all 
the  arrangements  without  consulting  Lady  Nepean ; 
but  in  the  mean  time  you  will  be  so  good  as  to  con- 
sult the  main  point,  which  is,  to  leave  all  my  landed 
estate  to  my  son  Molyneaux  Hyde,  and  to  his  son, 
for  their  lives  (not  allowing  them,  when  the  latter 
shall  be  of  age,  to  cut  off  the  entail),  as  I  mean  that 
the  estate  shall  descend  to  their  heirs,  and  continue 
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in  my  family  as  long  as  the  law  will  admit  of  my       1823. 
entailing  it.  Term! 

"  My  daughter  to  have  6000/.  at  my  death.    She     v^^<-^^ 
has  1000/.  of  her  own—to  make  -  7000/.    A"-;;;""* 

"  Frederic  to  have  3000/.,  which,  with  Nef^ai. 

1000/.   already   given  him    in  India,    will 
make  ....  4000/* 

«  William  to  have  2000/.,  which,  with 
upwards  of  2000/.  paid  for  his  commissions, 
will  make  ...  -  4000/. 

"  Evan  to  have  3000/.,  which,  with  the 
next  presentation  to  Loders  and  Rother- 
hampton  livings,  will  be  more  than  equal 
to  -  -  .  -  -  .  4000/. 

**  My  wife  to  have  an  annuity  of  1200/.  per  an- 
num— on  her  second  marriage,  to  be  reduced  to 
500/.  per  annum.  The  house,  furniture,  &c.  as  in 
the  will,  for  her  life,  if  she  remains  single.  If  not, 
to  my  eldest  son. 

'*  The  money  I  have  in  India,  and  in  the  public 
securities,  will  enable  me  to  pay  the  fortunes  of  my 
younger  children. 

"  You  shall  hear  from  me  on  my  arrival  in  Dor- 
setshire, before  you  can  have  made  any  consider* 
able  progress  in  the  draft. 

"  Your's,  very  sincerely, 

"  Evan  Nepean.'* 
**  Thompson's,  7th  February,  1822. 
**  Julius  Hutchinson,  Esq.'' 


The  allegation  propounding  this  paper,  in  sub- 
stance, pleaded — 

That  Sir  Evan  Nepean,  prior  to  going  out  to 
Bombay,  in  the  year  1812,  made  and  executed  his 
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1823.       last  wiU,  bearins:  date  on  the  12th  of  March  in  that 
Term.      jcarj    whereby  he  settled    and    limited   his    real 
>^v^      estates ;  and  provided  for  his  yonnger  children  out  of 
^"'"J^*"^*    his  personalty  J  which  was  then  inconsiderable— /Afl* 
Nbpbaii.     on  his  return  from  India,  in  1821,  with  his  personal 
property  considerably  increased,  he  became  desirous 
of  augmenting  the  provision  made  by  his  said  will 
for  his  younger  children — that  such  intentions  were 
embodied   in  a  letter  sent  by  the  deceased  to  bis 
solicitor,  Mr.  Hutchinson,  dated  in  February,  1822, 
accompanying  his  will ;  and  directing  his  said  so- 
licitor to  prepare  a  draft  will,  pursuant  to  the  in- 
structions contained  in  the  said  letter — that  the  said 
solicitor,  on  the  receipt  of  the  said  letter,  began  to 
prepare  -  for  making  the  draft  of  a  new  will,  by 
perusing  and  abstracting  the  will  of  the  deceased, 
and  making  certain  pencil  memoranda  and  refer- 
ences (still  apparent)  on  the  margin — that  after  his 
return  into  the  country,  the  illness  of  his  wife.  Lady 
Nepean,  whom  he  had  expressed  a  wish  to  consult 
on  certain  points,  together  with  continual  engage- 
ments   respecting   some    trials    at   the  Dorsetshire 
assizes,  in  which  his  interests  were  involved  (as  also 
his  being  sheriff' oi  the  county),  had  detained  the 
said  testator  in  the  country,  and  prevented  him  from 
completing  his  intended  will  within  the  time  origi- 
nally proposed  j  but,  "  that  he  did  not,  at  any  time, 
previous  to  his  death,  depart  from  his  intention  of 
making  a  new  will,  and  of  providing  for  his  younger 
children  to  the  extent  expressed  in  his  letter  to  his 
solicitor ;"  and  that  he  ''  meant  and  intended  this 
letter  to  take  effect,  in  case  of  his  death  before  his 
new  will  was  completed."     Lastly,  it  pleaded,  that 
the  testator  was  actually  preparing  to  come  to  town. 
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when  he  was  suddenly  taken  ill,  and  expired^  at  1823. 
Loders,  after  an  illness  of  about  half  an  hour,  on  Tern 
the  8th  of  October,  1822.  s.#pW 

The  admission  of  this  allegation  was  opposed,  on    a»trobu§ 
the  part  of  Sir  Molyneailx  Hyde  Nepean,  as  not      nbpban. 
stating  facts  sufficient^  if  proved,  to  sustain  the  al- 
l^^d  codicil. 

Judgment. 

Sir  John  Nicholl. 

In  order  to  sustain  this  alleged  codicil,  the  Court 
must  be  satisfied  that  it  expresses  the  deceased's 
fij^ed  wlA  Jinal  testamentary  intentions.  In  these 
events,  it  will  be  the  duty  of  the  Court,  ultimatelyt 
to  pronounce  for  it — ^for  it  may  then  fairly  presume 
the  deceased  to  have  been  prevented  by  sudden  death 
alone,  from  expressing  those  intentions  in  a  formal 
testamentary  shape. 

And  here,  the  first  question  is,  how  far  can  this 
letter  be  taken  to  express,  upon  the  face  of  it,  the 
writers  ^ed  testamentary  intentions ?— in  other 
words,  is  the  paper  propounded  such  as  ought,  in 
itself,  to  satisfy  the  Court,  that  the  testator's  mind, 
at.  the  time  when  he  wrote  it,  was  quite  made  up  to 
the  bequests  which  it  purports  to  contain  ?  Now, 
of  this  I  entertain  some  doubt.  The  letter  is  a 
mere  letter  of  directions,  and  instructions— liable, 
and  likely,  to  be  varied,  if  not  altogether  departed 
fromi  on  the  draft  will  being,  as  proposed,  submit- 
ted to  the  writer-— and  as  to  parts,  at  least,  of 
which,  it  should  seem,  from  the  wording  of  the  let- 
ter, that  the  writer  was,  even  then,  hardly  quite  de^ 
termined.  He  concludes  with  promising  '*  further 
advice"  in  the  matter  to  his  solicitor,  on  his  arrival 
in  Dorsetshire^  and   postpones   its   final   arrange- 

VOL.  I.  I>  D 
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1823.       ment— that   is,  as  I  understand  it,  a  delivery  <if 
Alary     ^n^/  instructions,  or  directions,  for  his  will — till  he 
%^v^      1^^  consulted  Lady  Nepean.    It  has  been  argued, 
AMTROBot     i^Jeed,  that  the  testator's  mind  was  quite  made  up, 
SxFBAji.     33  tQ  these   legacies   to   his    younger  children— it 
was   only  the  settlement  of  hds  real  estate  as  to 
which  his  solicitor  was  to  look  ibr  **  further  ad- 
Tice'*— -it  was  this  only  as  to  which  Lady  Nepean 
was  to  be  consulted.     But  this  argument  has  bo 
foundation,  that  I  can  perceive,  either  in  the  cir- 
cumstances of  the  case,  or  in  the  words  in  whidi 
the  letter  itself  is  couched.     It  is^  to  say  the  least, 
full  as  likely  that  Lady  Nepean  was   to  be  con- 
sulted   upon    the    provision  to    be  made   for   the 
younger  children^  out  of  the  personalty 9  as  it  is  thst 
she  Vas  to  be  consulted  about  the  settlement  of  the 
real  estate. 

But  admitting,  for  argument's  sake,  that  this  let- 
ter expresses  the  deceased's  ^ed  testamentary  in- 
tentions as  to  these  legacies  to  his  younger  children 
at  that  time 9  will  it  necessarily  follow  that  they 
were  also'  his  ^nal  ones  ?  By  no  means.  On  the 
contrary,  under  the  circumstances  of  this  case,  the 
law  presumes  them,  however  firmly  once  enter- 
tained, to  have  been  abandoned  by  the  testator— 
and  the  Court,  I  am  afraid,  will  be  bound  to  con* 
elude  so,  unless  that  legal  presumption  be  r&- 
pelted ;  which,  whether  it  is,  or  is  not,  by  the 
facts  pleaded  in  this  allegation,  is  the  real  questioii 
to  be  determined. 

Now,  considering  how  highly  probable  it  is  tiiat 
the  deceased  fully  intended  some  further  provision 
for  the  junior  members  of  his  family  out  of  his 
increased  personalty,  the  Court  is  sorry  to  say,  that 
the  facts  here  pleaded  would,  in  its  judgment,  not 
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liave  the   effect  of  repelling    this  legal   presump-      1823. 
tion — ^the  result  being,  that  the  utmost  proof   of      y^^ 
which  this  allegation  is  capable,  would  fail  to  sus- 
tain the  paper  propounded  in  the  cause.     The  alle- 
gation certainly  pleads^  that  "  the  testator,  at  no     Nbpsam. 
time,  departed  from  the  intention  of  benefiting  his 
younger  children  to  the  extent  expressed  in  the 
(alleged)  codicil."      But  a  mere  averment  to  this 
jeffect  is  insufficient — there  must  be  facts  and  cir- 
cumstances  in  proof  of  that  averment.     If  it  be 
asked,  of  what  nature?  I  answer— of  a  nature  to 
shew  that  a  new  will,  embodying  the  bequests  ex- 
•pressed  in  this  letter,  was  in  progress  at  the  time 
of  the  testator's  sudden  death ;   so  as  to  warrant  a 
-conclusion  that  it  was  only  finally  arrested  by  that 
event.       The   parties    propounding  the  paper  are 
fully  aware  of  this,  as  appears  by  facts  of  the  kind 
to  which   I   am  adverting,   being    alleged  in  the 
pleap— the  adversity  of  their  case  is,  that  these  facts, 
though  right  in  kind,  are  still  unequal  to  the  effect 
sought  to  be  produced.     The  illness  of  Lady  Ne- 
pean,  and  Sir  Evan's  several  avocations,  public  and 
private,   in  Dorsetshire,   are   circumstances    much 
too  loose  and  vague  to  account,  satisfactorily,  for 
no  step   having  been  taken  in  this  matter  during 
the  long  interval  of  eight  months,  which  occurred 
between  the  date  of  this  letter,  and  the  death  of  the 
testator—- the  more  especially,  from  the  testator  hav- 
ing promised  to  communicate  further  with  his  soli- 
citor on  the  subject,  immediately  upon  his  arrival 
in  Dorsetshire.      Had  that  promise  been  fulfilled, 
and  had  a  correspondence  ensued,   inferring,  to  a 
late  period  of  his  life,  the  testator's  deliberate  ap- . 
proval  of,  and  fixed  determination  to  abide  by,  the 
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1823. 

Hilary 

Mem* 

Nkpkan. 


original  instructiong — could  even  verbal'  declarationi 
made  by  the  testator,  have  been  pleaded  and  de- 
posed to,  that  now,  at  length,  at  the  termination 
of  the  assizes  at  Dorchester  (which,  it  is  observ- 
able, must  have  been,  some  time,  over),  he  was  go- 
ing to  London,  in  order  to  execute  his  vnll,  drawn 
up  pursuant  to  directions  already  given  to  his  solici- 
tor— in  either  of  these  events  this  case  might  have 
presented  itself  to  the  Court  with  a  different  aspect 
But,  as  it  is,  the  Court,  with  whatever  regret  for 
a  reason  already  expressed,  is  bound  to  pronounce 
that  the  utmost  proof  of  which  this  allegation  is 
capable,  would  fail  to  rebut  its  presumed  aban- 
donment in  law,  and,  consequently,  would  fail  to 
sustain,  the  paper  propounded — under  which  impres- 
sion it  has  no  choice  but  to  reject  this  allegation. 

Allegation  rejected* 


1823. 

Bye-Day. 

Hilary 

ACTHtt 


Lavender  and  Churchill  v.  Adamsl 


(On  the  Admission  of  an  Allegation.) 


AiteratioiM        J[  HIS  was  a  business  of  proving",  in  solemn  form 

written  by  the       ^  ._  -iii  •» 

teiitator  in  of  law,  the  last  Will  and  testament,  without  certain 
ma^n^of  his  alterations  in  pencil  appearing  upon  the  face  thereof, 
t^Sn'tf^.  of  Richard  Adams,  late  of  the  parish  of  Claines,  in 
J^llwllllw*"  *^®  county  of  Worcester,  deceased;  promoted  by 
held,  not  to  John  Perks  Lavender  and  James  Churchill,  the  ex- 
facts  pleaded  ecutors  named  in  the  said  will,  against  Mary  Adams, 

that  the  tes- 
tator was  pre- 
sented from  rendering  them  vperMoe  in  themselTes  bjT  any  extrinsic 
qoentlj,  allcgatlOB  propoonding  sncb,  rejected. 
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t 

^doWy  the  relict  of  the  said  deceased,  and  a  legatee       1823. 
principally  interested  in  the  said,  pencil  alterations.        ^^ 
This  will,  altered  as  above^  (i.  e.  with  the  said      v^v«^ 
pencil  alterations)  was  propounded  in  an  allegation   Iiavbwdir 
tendered  on  the  part  of  a  widow,  pleading  to  the      Adaim, 
following  effect  :— 

1.  The  first  article  pleaded  that  the  deceased  died 
3n  the  30th  of  August,  1822,  having  first  made  and 
executed  his  last  will  and  testament,  to  wit,  on  the 
eist  of  May,  1821— Ma^  the  said  will  at  that  time 
bad  none  of  the  alterations  in  pencil  now  appearing 
»n  the  face  of  it — ^that  it  was  shortly  after  sealed 
ap  in  an  envelope,  and  delivered  to  the  said  de- 
ceased, and  continued  from  such  time  in  his  posses- 
sion and  custody,  till  he  died. 

2.  That  the  deceased,  meaning  and  intending  to 
make  certain  alterations  in  his  said  last  will  and 
testament,  made  and  wrote,  with  his  own  hand,  the 
several  alterations  in  pencil  now  appearing  on  the 
6tce  of  it ;  but  at  what  time  the  party  proponent  is 
roable  to  set  out— and  when  made,  deposited,  and 
k>cked  up  his  said  will,  so  altered,  in  a  drawer  in 
his  bureau,  the  key  whereof  he  himself  kept. 

3.  That  in  or  about  the  month  of  June,  1822,  the 
said  deceased  informed  Mr.  James,  his  solicitor,  who 
bad  prepared  his  said  will,  that  '^  he  should  have 
Occasion,  shortly,  to  make  some  alterations  therein, 
and  that  he  would  call  upon  him  for  that  purpose;*' 
but  that  he,  the  said  deceased*  never  did  so  call  on 
the  said  Mr.  James. 

4.  The  fourth  article  pleaded  that  the  said  will, 
so  altered,  was  found  locked  up  in  the  drawer  of 
the  deceased's  bureau  as  aforesaid,  the  day  next  fol- 
lowing that  upon  which  he  died — that  it  was  in  the 
envelope  in  which  it  had  been  originally  sealed  up. 
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182S.  but  the  seals  whereof  had  been  broken,  in  order  to 
^^  take  it  out  j  and  that  the  said  envelope  had  not  been 
\^v<w      re-sealed. 

LiLYBHDBR        5.  Tho  fifth  article  pleaded  merely  the   several 
Adams,     pencil  alterations  to  be  of  the  true  and  proper  hand 
writing  of  the  said  deceased. 

6.  The  sixth  and  last  was  the  general  concluding 
article. 

The  present  question  arose  upon  the  admissibility 
of  this  allegation,  which  was  denied  on  the  part  of 
the  executors,  as  not  disclosing  a  case,  which,  if 
proved,  would  justify  the  Court  in  pronouncing  for 
the  will,  with  the  said  pencil  alterations,  as  pro- 
pounded  by  the  widow. 

Judgment. 

Sir  John  Nicholl. 

It  is  to  be  taken  for  granted  that  these  alterations 
were  made  by  the  deceased  himself — the  question  10 
guo  animo,  or,  in  other  words,  what  do  the  altera- 
tions, themselves f  import ;  and  are  they  to  be  taken 
as  final  or  deliberative  ?  If  they  are  to  be  taken,  in 
themselves,  as  final,  I  need  scarcely  say  that  it  will 
be  the  duty  of  the  Court,  in  the  end,  to  pronounce 
for  them,  although  written  in  pencil — ^that  being  an 
argument,  but  still,  as  we  all  know,  not  by  any  means 
a  conclusive  one,  of  their  being  deliberative.  This 
allegation,  in  that  case,  is  clearly  admissible.  But  if 
these  alterations,  in  themselves^  are  to  be  taken  as 
deliberative^  it  then  becomes  a  question,  whether  (be 
facts  pleaded  argue  the  testator  to  have  fully  made  up 
his  mind  to  render  them  finals  and  to  have  been  pre* 
vented  from  doing  so  only  by  some  extrinsic  circum- 
stance :  and  the  admissibility,  or  the  contrary,  of  the 
plea,  in  this  last  case,  will  depend  on  that  question 
being  answered  afiirmatively,  or  in  the  negative. 
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Now  Ithink  that^  upon  the  &ce  of  these  papers^  isaff. 
ooqpled  with  what  appears  of  their  history  in  ihe  7^^ 
allegation,  these  alterations  can,  in  thenuetoeSf  only  v^^vV 
be  taken  as  deUberative.  It  is  hardly  possible  to  ^^▼^»«* 
suppose  that  the  deceased  meant  them  as  any  thing  Adaim. 
more  than  preparatory  U^  Jinal  alterations.  The 
will  so  altered,  to  be  sure,  was  re-placed  in  its  en- 
velope from  which  the  testator  had  taken  it,  for  the 
purpose,  it  is  to  be  presumed,  of  noting  these  al- 
terations ;  but  it  is  a  circamstance  by  no  means  im- 
material that  this  envelope  remains  open,  and  is  not 
re-sealed.  Again,  the  testator  is  pleaded  to  have 
told  his  solicitor,  that  '<  be  siiould  have  occasion, 
shortly f  to  make  some  alterations  in  his  will,  and  that 
he  would  call  upon  him  for  that  purpose/'  His  not 
having  done  so  raises  a  presumption— either  that 
he  had  changed  his  mind,  or  had  never  finally  made 
it  up,  in  this  respect— either  supposition  alike  fatal 
to. the  case  set  up  in  this  allegation.  Nor  is  this 
presumption  at  all,  in  efiect,  rebutted,  by  the  cir- 
cumstance of  the  proposed  alterations  (for  such  only 
I  can  deem  them)  being  noted  in  pencil  on  the  mar- 
gin of  the  will :  for  that  the  deceased  contemplated 
Jinally  altering  his  will  by  the  agency,  and  with  the 
assistance,  of  the  professional  gentleman  who  at  first 
prepared  it,  is  obvious  from  the  plea. 

These  alterations,  then,  being  not  in  themselves 
final,  it  remains  to  consider  whether  it  can  be  in- 
ferred from  any  fact  or  circumstance  which  is  here 
pleaded  that  the  deceased  fully  meant  and  intended 
to  render  them  final,  and  was  only  prevented  from 
80  doing  by  some  extrinsic  circumstance.  The 
facts  pleaded  justify  neither  inference.  Of  the  prq- 
posed  alterations,  some  are  material^  and  might  re- 
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1823.       quire  deliberation.     The  very  first,  for  instance,  the 
•^''»ry       substitution  of  an  annuity  of  200/.  to  his  widow,  ia 
\^^^      lieu  of  the  interest  (much  less  in  amount)  of  bis 
Lavender    funded  property.  Nothing  is  pleaded,  however,  tend- 
Adams.      ing  to  shew  either  the  probability  of  such  a  substi- 
tution in  itself,  or  that,  probable  or  not,  the  deceased 
had  ever  Jinaliy  resolved  upon  it.     Nor,  again,  is 
there  any  foundation  whatever  laid  in  the  plea  for 
an  inference,  that  the  deceased  was  prevented  from 
completing  this,  and  the  other  proposed  alterations, 
by  any  extrinsic  circumstance.     Non  constat  when 
they  were  noted  in  pencil  on  the  margin— they  might 
have  been,  soon  after  May,  1821,  when  the  will 
bears  date— they  probably  were,  at  least  as  early  as 
June,  1822,  when  the  conversation  between  the  de- 
ceased and  his  solicitor  Mr.  James,  relative  to  some 
alterations  in  his  will,  is  pleaded  to  have  occurred. 
But  the  deceased  did  not  die  till  the  30th  of  August 
in  that  year  j  during  the  whole  of  which  interval  he 
was  fully  capable,  for  any  thing  stated  in  this  plea 
to  the  contrary,  of  making  these  alterations  final, 
and  operative  in  themselves^  if  so  disposed.     The 
deceased  is  not  pleaded  even  to  have  died  suddenly. 
Not  that  his  sudden  death,  standing  alone,  would 
have  entitled  these  inchoate  and  imperfect  altera- 
tions to  probate  as  parts  of  his  will— in  order  to 
have  produced  this  eflect,  it  must  further  have  been 
shewn   that  they  were  in   progress  towards  being 
made  perfect,  and  complete,  at  that  time.      Upon  all 
these  several  considerations  I  reject  this  allegation — 
and  decree  probate  of  the  will,  as  originally  exe- 
cuted, and  without  the  pencil  alterations  now  appear- 
ing on  the  face  of  it,  to  the  executors. 

Allegation    rejected. — Costs   directed 
to  be  paid  out  of  the  estate. 
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1823. 
Hilary 

CONSISTORY  COURT  OF  ROCHESTER.  I^b.  21  st 

BssT  V.  Best. 

Judgment.  sou  by  thj 

wife  for  a  di- 
Dr.  SWABEY.  ▼orcebyrea- 

This  is  a   suit  brought  hy  Elizabeth  ^Best,    the  band's  cmei- 
wife,  against  James  Best,  her  hasband,  for  a  sepa-  ^rgcdby^ 
ration  h  mensd  et  thoro,  by  reason  of  cruelty ;  in  a°dWaree*°* 
the  course  of  which  suit  the  husband  has  not  only  P«*y«d  ^V^^ 
pleaded,  responsively,  to  the  original  complaint,  but  wife's  adui- 
has  also,  in  the  same  allegation,  produced  a  distinct  compiainto  dis- 
substantive  charge — that  of   adultery— against  the  ^p^n  iiSu 
original  complainant.     This  adultery  is  alleged  to  prin«P*^ 
have  been  committed  within  a  few  weeks  of  the 
marriage,  but  still  not  to  have  come  to  the  husband's 
knowledge  until  after  the  wife  had  been  compelled, 
as  she  pleads,    to  quit  his  house  for  the  safety  of 
her  person,  in  consequence  of  his  violent  and  un- 
merited ill  treatment  of  her. 

This  allegation  of  the  husband  was  offered  at  a 
later  period  than  might  have  been  expected  from  the 
nature  of  its  contents;  but  the  Court,  with  some 
reformation,  thought  fit  to  admit  it.  Indeed  the 
only  plausible  objection  to  its  general  admissibility 
was  technical  merely— arising  upon  a  doubt  sug- 
gested, whether,  in  strictness,  it  be  competent  to 
the  husband,  sued  for  restitution  of  conjugal  rights, 
to  charge  adultery  against  the  wife,  without  (if  not 
instituting  a  separate  (cross)  suit,  still  at  least)  first 
taking  out  a  separate  citation,  returnable  in  the  same 
suit;  calling  upon  the  wife,  distinctly,  to  answer  to 
that  charge.     The  necessity  for  either,  however,  ap- 


4Vt  CA8£  DETERMINED  IV  THB 

182a.      peared  to  me  to  have  been  formally  dispensed  with, 

j^      by  a  series  of  decisions  in  these  Courts. 

w-v^         AncienUy,  I  believe  it  to  have  prevailed,  that  in 

B'*^       all  matrimonial  suits  wherein  adultery  was  intended 

Bmt.       to  be  offered  (especially  where  to  be  made  the 

foundation  of  a  prayer  for  divorce)  on  bdialf  of  the 

defendant,  a  cross  suit,  or  at  least  a  citation  of  the 

plamtiffy  to  answer  to  that  charj^e,  returnable  in  the 

original  9uit,  was  held  to  be  requisite.     This  may, 

partly,  for  instance,  be  collected  from  the  following 

note  of  a  case  in  the  Consistory  Court  of  London, 

of  the  8th  of  November,  1752.    It  is  anonymous; 

but  the  date  is  sufficient  for  the  present  purpose, 

and  is  in  these  terms  :— 

'^  It  was  made  a  question  between  Caesar  and 
Major/'  (two  proctors  of  that  time)  whether,  in  an 
original  suit,  brought  for  restitution  of  conjugal 
rights,  there  could  be  a  divorce  ?  Caesar  said,  he 
had  consult^  all  the  registrars,  and  they  had  an- 
swered  in  the  negative.  Dr.  Paul,  Dr.  Penfold,  and 
Dr.  Jenner,  as  amici  curias f  said,  that  adultery  was 
pleadable,  in  bar,  in  a  suit  for  restitution  of  conjugal 
rights,  but  that  still,  in  their  apprehension,  let  it  be 
ever  so  well  proved,  it  could  lay  no  just  foundation 
for  a  sentence  of  divorce— *the  original  suit  being 
for  restitution.  Curia  advisare  vult.  But  on  the 
17th  of  November  the  Judge  said,  that,  ^'  in  a  suit 
for  restitution  of  conjugal  rights,  a  marriage  may  be 
pronounced  for ;  and  that  in  such  a  suit  adultery 
may  not  only  be  pleaded  in  bar,  but  a  divorce  may 
be  had  in  consequence  of  it,  as  was  solemnly  deter-- 
mined  by  the  Delegates   in  Sir   George  Savile's 


case." 
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By  this  I  do  Bofc  take  the  Court  to  have  meant,      igw, 
tfaaty  in  the  case  of  Sir  Ctowge  Savile,  a  divorce       j^JJ*   . 
had  actually  been  granted ;  but  that  the  Delegates 
had  solemnly  affirmed,  in  that  case,  the  principle  of       ^l 
adultery  being  pleadable  in  a  suit  for  restitution  of       Bfiir, 
conjugal  rights,  not  merely  in  bar,  but  for  the  fur- 
ther purpose,  if  established  in  evidence,  of  founding 
a  sentence  of  divorce.    For  I  believe  the  fact  to  be, 
that  neither  the  Court  of  Arches,  nor  the  Court  of 
Delegates,  acceded  to  the  husband's  prayer  for  a 
divorce  in  that  case,  owing  to  a  defect  of  proof  (a)-<» 
which  judgments  were  afterwards  affirmed  upon  a 
commission  of  review* 

Sir  George  Savile*s  case,  however,  which  began 
in  1740,  was  not  the  first  case  in  which  tins  doctrine 

.  (a)  QaaBfCy  whether  not,  in  part  at  least,  owing  to  a  eaiuirue^ 
tive  condonation  of  the  wife's  adultery  by  the  hosband  T  At 
least,  among  the  cironmstances  reported  to  hare  been  stated  bj 
Lord  Hardwicke,  as  grounds  to  faiflnence  the  discretion  of  th6 
Crown  in  granting  a  commission  of  review  in  the  case  of  SstiIo 
and  Savile,  one  is,  ikat  **  the  sentence  tended  to  establish  a 
proposition  of  great  importance  to  future  cases,  and  which  had 
not  been  before  established  by  any  decision  in  this  country  s 
▼iz.  that  forgiveness  of  adultery  may  be  collected  from  facts  and 
circumstances,  so  as  to  bar  the  husband  from  the  right  of  dir 
▼orce.  This  is  the  law  of  the  civilians  and  canonists ;  but  ho 
'  Lord  Hardwicke'  thought  that  it  required  mart  consideration 
before  it  should  be  admitted  into  the  law  of  England.''  [Seo 
4  Ves.  jun.  202.]  The  other  circumstances  were,  L  That  th^ 
weight  of  evidence  was  against  the  sentence ;  3«  That  the  ques- 
tion had  only  been  once  heard  and  determined ;  for  the  appeal 
to  the  Delegates  was  brought  upon  a  preliminary  point  only, 
when  the  Delegates  retained  the  cause ;  8.  That  the  party  ia 
possession  of  the  sentence  ecmU  be  no  sufferer,  in  pointof  costs^ 
in  consequence  of  further  litigation,  as  the  expence  of  aU  pro^o 
ceedings  in  the  cause  necessarily  fell  upon  the  husband — the 
applicant /or  a  commission  of  review. 
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1828.  ;was  held.  It  was  held  for  instance  ia  the  cause  of 
"^^^  Dynely  and  Dynely,  which  is  still  more  apposite  to 
the  question  at  issue  in  this  cause  in  1732.  In 
Dynely  and  Dynely  the  wife  commenced  a  suit 
against  the  husband  for  separation  by  reason  of 
cruelty,  in  the  Consistory  Court  at .  Hereford ;  and 
the  husband  having  appeal^  (on  a  grievance)  to  the 
Arches,  he  there  brought  in  an  allegation  charging 
the  wife  with  adultery.  Now  this  all^ation  tl^ 
Dean  (Dr.  Bettesworth  (a)  )  admitted ;  and  further 
proceedings  were  had  in  the  original  suit.  True  it 
is  that,  either  ea:  abundanti  cautela,  or  for  some  other 
cause,  the  husband's  proctor  afterwards  prayed  a 
citation  by  letters  of  request  to  be  granted  to  him 
against  the  wife  ;  under  which  he  appears  ,to  have 
proceeded,  as  if  in  a  cross  suit.  Still,  however.  Dr. 
'Bettesworth*s  having  admitted  the  allegation  of  the 
husband  charging  the  wife  with  adultery  in  the 
original  suit,  is  a  distinct  affirmance,  by  the  Court 
of  Arches,  of  the  principle  said  to  have  been  after- 
wards solemnly  determined  by  the  Court  of  Dele- 
gates in  Sir  George  Savile*s  case.  The  husband's 
cross  suit  in  Dynely  and  Dynely,  it  may  be  observed, 
was  appealed,  on  a  grievance,  from  the  Court  of 
Arches  to  the  Court  of  Delegates;  where  the.  bus- 
band,  ultimately,  I  think,  obtained  a  sentence  in  his 
favor;  though  this  does  not  appear  from  the  process 
which  is  all  that  I  have  been  able  to  consult.  Nor 
can  I  say  to  a  certainty  what  finally  became  of  the 
wife's  original  suit,  the  cause  of  cruelty;  but  am 
inclined  to  think  that  it  dropped,  after  numerous 
continuations,  without  proceeding  to  a  sentence. 

(a)  Dr.  Bettesworth  the  elder.    See  the  n^xt  note. 
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This  question,  however,  seems  to  have  been  agd.Yft  iB2S. 
ipooted  before  Dr.  Bettesworth  (a),  in  the  cause  of  y^^ 
Matthew  and  Matthew,  in  1769— a  proof,  this,  cff 
the  difficulty  of  satisfying  all  minds  as  to  neither 
a  cross  suit,  nor  a  separate  citation  returnable  in  B«w. 
the  same  suit,  being  requisite  in  these  cases,  A  cita- 
tion having  been  taken  out  by  the  husband  against  the 
wife,  in  that  case,  in  a  cause  of  restitution  of  con- 
jugal rights,  Stevens  (a  proctor)  appeared  for  the 
wife,  and  prayed  a  libel,  which  was  given  in.  In 
answer  to  that  libel  he  confessed  the  marriage,  but 
otherwise  contested  suit  negatively;  alleging  fnr^ 
ther,  in  bar,  commission  of  adultery  by  the  husband; 
against  whom  he  prayed,  at  the  same  time,  a  cita- 
tion, to  answer  to  his  wife  in  a  cause  of  divorce  b;^ 
reason  of  adultery.  Torriano  (the  husband's  proc- 
tor) objecting,  this  matter  of  objection  came  to  k 
hearing,  "  on  the  petition  of  both  proctors."  The 
Court  said,  **  the  question  of  the  ^ay  seems  to  be  a 
question  of  niere  form ;  and  therefore  the  registrar 
has  been  directed  to  look  for  precedents.  He  has 
found  one  of  "  Bently  and  Bently,**  where  the  Judge 
decreed  a  citation  as  prayed  by  Btevens  in  this 
cause ;  observing,  however,  that  the  adultery  might 
be  pleaded,  and  that  being  proved,  a  divorce  might 
be  had  just  as  well  without  it.  He  therefore  (Dr. 
Bettesworth)  was  of  opinion  that  Mr.  Stevens  might 

(a)  Dr.  Bettesworth,  the  younger,  as  appearii  by  the  date ;  the 
elder  Dr.  BettbsWorth  haWng  died  in  1761.  Thb  Dt.  Bettea- 
worthy  sou  of  the  elder,  (both  named  John)  never  rose  to  be  Deaa 
of  the  Arches,  bat  was  Chancellor  of  London — so  that  the  cause 
of  Matthew  and  Matthew  was  depen<ling  in  the  Consistory 
Court  of  London^  at  least,  when  this  qnestioh  was  mooted* 
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1823.       proceed  either  i¥ay/'     Steyens,  npon  this,  prayed  a 

'^f'^      citation  agrainst  the  husband  in  a  cause  of  adultery, 

v0>v<^     agreeable  to  the  precedent  in  the  case  of  Baidy  and 

Best       Bently.    That  a  cross  suit,  or  separate  citation,  is 

necessary f  however,  under  such  circumstances,  has 

Dever  been  asserted,  that  I  am  aware  of,  from  that 

time  to  the  present — and  the  practice  of  either,  thus 

Jbeld  to  be  optional,  appears,  from  that  time,  to  hare 

been  finally  dispensed  with. 

I  should  not  have  referred  to  these  authorities  in 
this  stag^e  of  the  cause,  but  that,  having  omitted  to 
do  so  when  the  admissibility  of  Mr.  Best's  aUegi- 
tion  was  debated,  as  entertaining,  myself,  no  doubt 
upon  this  subject,  it  has  again  been  pressed  upon  my 
observation,  in  the  course  of  the  hearing,  by  Mn. 
Best's  counsel,  that  the  recrimination  here  intro- 
duced by  the  husband  (in  the  original  smt,  namelji 
and  under  no  citation  of  the  wife),  is  by  a  different 
species  of  charge.  So  it  is ;  but  to  found  eitha* 
the  one,  or  the  other,  the  basis  is  the  marriage— 
and  the  parties  are  the  same. 

The  marriage  between  these  parties,  Mr.  and 
Mrs.  Best,  which  is  both  proved  and  confessed, 
took  place  on  the  20th  of  December,  1817 ;  certainly 
under  circumstances,  seemingly,  not  the  most  au- 
spicious. Yet,  if  they  mutually  agreed  to  accept 
each  other  as  husband  and  wife,  the  duties  of  that 
relation  became  obligatory  on  both.  It  does  ap- 
pear, to  my  satisfaction,  that  Mr.  Best  was  desirous 
to  treat  his  wife  with  kindness  and  indulgence.  This 
is  evinced  by  his  having  expended  large  sums  for 
ber  gratification  in  various  instances — ^in  particular, 
lie  purchased  diamonds,  and  other  personal  oma- 
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mentSy  for  her,  to  the  amonnt  in  value  of  14002.  or      less. 
1500/.    Mrs.  Best  had  a  new  carriage  built  to  her     ^^ 
taste-^tbere  was  a  saddle-horse  kept  for  her  use ; 
and  a  servant,  whose  business  it  was  exclusively  to 
attend  upon  her.    It  would  be  difficult,  indeed,  to       ^'"^ 
ascribe  this  marriage  to  any  thing  but  attachment 
on  Mr.  Best's  part.    But  '^the  wife's  paramount  ob- 
ject was  avowedly  different.    She  looked  merely  to 
the  husband's  fortune ;  and  more  especially  to  pro- 
curing from  it  a  settlement  by  deed^  under  which 
ehe  would  have   been  amply  provided  for,  in  the 
event  of  her  surviving,  or  ceasing  to  cohabit  with, 
liim,  let  her  conduct,   in  the  interim,  have    been 
what  it  might.    A  provision  by  wiU  she  regarded, 
in  her  own  language,  as  ^'nothing  at  all,"  having 
learnt,  in  whatever  school  instructed,  the  difference 
1>etween  a  revocable  and  an  irrevocable  instrument. 
Failing  to  obtain  this  latter  from  her  husband  by 
fair  means,   she   appears  to  have  thought  herself 
able  to  extort  it ;  rashly  calculating  upon  obtaining 
that  end  by  practising  every  species  of  annoyance 
upon   him— by  absenting  herself  from  his  house, 
repeatedly,  against  his  will ;  and  by  rendering  his 
habitation,  during  her  presence   in  it,    a  constant 
scene,  not  merely  of  verbal  altercation,  but  actual 
personal  conflict.    Within  three  weeks,  for  instance, 
from  her  marriage,  she  goes  to  Dover  (stopping,  in 
the  way,   at  Canterbury,  under  circumstances   to 
which  I  shall   presently  have  to   advert),  for  the 
purpose  of  trying  to  effect  this  favorite  object  of 
a  settlement,  through  the  medium  of  Mr.  Kennett, 
an  attorney  at  that  place.     It  is  from  Dover,  and  at 
this  time,  that  she  addresses  the  two  letters  annexed 
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1823*      to  Mr.  Best's  allegation,  marked  B.  and  C.  (a)^ 

^t^iry     thereby  making  the  experiment  of  declining  to  re- 

K^^y^     tarn  to  hi^  house  at  all,  unless  he  accedes  to  her 

Best       terms  of  a  settlement— an    experiment,    however, 

BxW.      which  she  found  to  fail.      Mr.  Wickham,  who  is 

clerk  to  Mr.  Best,  and  apparently  much  in  his  con? 

fidence,  but  whose  evidence  the  Court  can  safely 

xely  upon,  says,  that,  within  a  few  days  only  of  the 

marriage,  he  had  some  conversation  with  her  upon 

the  subject  of  a  willf  which  Mr.  Best  had  prepared 

to  execute.     She  objected  to  it,  saying,  she  ou^t  to 

jiave  a  settlement.     [The  deponent  had  previously 

said,  that,  upon  several  occasions,  immediately  after 

the  marriage,  he  had  heard  Mrs.  Best  arguing  Mr. 

Best  to  make  a  settlement  upon  her*— to  the  single 

object  of  obtaining  which,  her  conduct,  altogether, 

appeared  to  be  directed].     The  deponent  observed 

(o)  These  letters  are  as  follows : — 

(B.)  Dover,  January,  1818,  from  the  York  HoteL 
My  dear  Husband, 
It  gives  me  plesure  to  pall  you  so.  I  am  Yprj  sorry  T  am 
obliged  to  stay  from  yoa  so  long ;  bat  you  know  it  is  no  mofe 
than  is  proper  for  me  to  se  myself  wrighted;  and  I  am  sure 
you  will  do  Every  thing  that  is  honouribley  and  gust  for  me. 
My  dear  Sir,  as  I  was  short  of  money  when  I  left  Jon,  I  shall 
be  obliged  to  you  to  send  me  sum  by  Return  of  Post,  to  pay 
the  expences  of  the  Inn.    I  am,  my  dear  husband, 

Your's,  for  ever, 

£.  Bbst. 

(C)  from  the  Yoil  Hotel,  Doyer,  Jaenary  lOth,  181& 
Dear  Sir, 
I  am  extremely  sorry  to  inform  you,  that  I  cannot  Return 
Back  to  you,  unless  you  make  me  a  settlement  from  the  day  of 
marrege ;  and  I  shall  wait  here  until  I  heare  from  you.    I  am, 
Sir,  your*s  truly, 

E.BKST. 


Best 
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to  her,  that  a  settlement  was  what  she  ought  not  to  less, 
expect— that  she  ought  to  be  grateful  to  Mn  Best,  y'^ 
ibr  having  raised  her  to  his  station  in  life,  and  to  be 
satisfied  with  a  provision  made  for  her  by  his  will, 
the  amount  of  which,  of  course,  would,  and  ought  ^**t- 
to  depend  upon  her  conduct.  Mrs.  Best  replied, 
that  a  will  was  nothing  at  all— she  married  Mr. 
Best  for  a  fortune,  and  she  ought  to  have  a  settle^ 
vient — and,  on  the  deponent  again  adverting  to  the 
advantages  she  had  acquired  by  her  marriage,  she 
added,  that  '^  she  was  a  young  woman,  and  Mr.  Best 
was  an  old  man.'' 

•  Her  witness,  Mary  English,  by  whom  Mrs*  Best 
was  accompanied,  when  she  finally  left  her  husband, 
in  August,  1819,  and  who  had  lived  in  her  service 
for  the  fourteen  months  preceding,  speaks  much  to 
the  same  effect  as  Mr.  Wickham,  upon  this  head,  in 
answer  to  interrogatories  which  have  been  ad- 
dressed to  her  on  behalf  of  Mr.  Best.  On  the  12th 
and  13th  interrogatories,  she  deposes  to  Mr.  Best's 
•refusal  to  make  a  settlement  upon  his  wife,  being 
the  source  of  constant  altercation ;  and  to  her  gross 
abuse  of  him,  in  consequence  of  that  refusal.  She 
deposes  to  this,  in  fact^  being  **  the  principal  cause 
*of  their  quarrels."  She  has  heard  her  say,  that  she 
would  not  have  lived  with  him,  if  she  could  have 
got  a  settlement,  and  that  *^  he  might  be  sure  she 
did  not  marry  him  for  love." 

Of  the  habits  and  character  of  this  complainant, 
generally,  the  history  afforded  in  the  evidence  is,  I 
am  sorry  to  say,  most  unfavourable.  Of  her  ha- 
bitual intoxication,  and  gross  immodesty,  both  ver- 
bal and  actual,  it  would  be  disgusting  to  furnish  the 
details — not  merely  as  spoken  to  by  Holt,  and  But- 

VOL.  I.  E   B 
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ite3.  terfield,  re^ectively  selrrantlB  in  the  ftmilj,  and 
^^  witnesses  6n  the  part  6f  Mr.  Best ;  but  as  admitted 
by  her  oWn  witness,  English,  and  bonfirniedy  ao  lar 
as  they  go,  by  several  of  the  eidiibits  proved  to  be 
in  her  own  htod- writing.  Mr.  Wickham/tbo/de- 
poses  to  "  seldom  seeing  ker^  t&waris  tvenihg^  thai 
she  was  not  intoxicated^  He  says,  that  her  man- 
ners, on  those  occasions,  were  fall  of  levity  a!nd  im- 
propriety— and  that  her  language  was  "  very  bad,** 
and  such  as  he,  as  a  family  man,  *'  endeavoured  to 
avoid  attending  to  as  much  as  possible/^  The  evi- 
dence of  every  witness  in  the  cause  upon  whoin 
the  Court  can  place  any  reliance,  is  confirmatory  of 
thil^. 

To  the  conduct  of  this  lady  towards  her  husbanfi, 
in  particular f  so  far  as  the  settlement  was  concerned, 
I  have  alre&dy  adverted.^  Mr.  Wickham,  indeed, 
not  unnaturally,  ascribes  her  <<  constant  opi>08itioa 
to  his  wishes  in  all  respects,"  and  her  perpetual  at* 
tempts  '^  to  vex  and  harass  him  as  much  as  pos- 
sible,*' to  a  preconcerted  plan  on  her  part,  **  either 
to  make  him  glad  to  get  rid  of  her  upon  her  own 
terms,'*  or  to  provoke  him  to  some  acts  of  violence 
of  which  she  might  be  able  to  avail  herself,  so  as  to 
obtain  her  avowed  end  (a  separate  maintenance),  in 
that  way.  In  this  view  of  the  subject,  to  be  sure, 
her  general  conduct,  as  a  teije,  abstract  from  this 
particular  of  the  settlement,  has,  more  or  less,  a  re- 
ference to  it  all  along.  Be  the  cause,  however, 
what  it  might,  thie  evidence  can  suflRer  no  doubt  to 
be  entertained  as  to  the  efiect.  Wickham  says,  that 
"  Mrs.  Best*s  conduct  (her  general  condact,  that  is) 
to  her  husbandj  during  the  whole  period  of  their  co- 
habitation, was,  as  far  as  it  came  under  his,  the  de- 
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ponent's^  obseiLvation  (and  this  daponent  bad  every  IffiMk 
opportunity  for  ohsaoffiion)  grossly  improper.  Sim  ^^^ 
ffioquently  abused,  ai^d  expressed  yiolent  resentment  v^v^w 
a^  aogar  against  Jiim.  Sha  did  so  upon  all  Qcc9r>  ^"^ 
8ioiiS9«9S^  ham  con^plet§ly  at  defiai\ee,  itpd  acted  in  ^v« 
opposite  to  all  his  !(¥ish0s,  seemingly  for  the  sobs 
purpose  of  annoying  him*  The  daponent  haxdl]^ 
knows  how  to  describe  her  conduct  as  a  wife,  jotheij^ 
wise  than  by  saying,  it  was  the  yej^  ceverse  of  what 
it  ought  to  have  been.  ^*  The  deponent  has  fre-* 
qottitly/'  he  si^s,  ^  seen  Mr.  Best  with  his  face 
scratched  and  dis$g^red--«*how  frequently  he  dote 
not  remember,  nor  can  he,  of  fits  own  knowkdgej 
dispose  to  the  manner  in  which  his  f^ice  became  in 
that  state.''  But  j^his  chasm  in  the  esddenoe  of  Mr. 
Widkham,  as  to.tfie  aictual  perpetrator  of  these  ouit<p 
rages,  whom  he  declinee  to  qpiedfy  4U  of  his  own 
knofviedgff  is  amply  ^iupplied  by  the  testimony  of 
other  witnesses.  Butterfield  speaks  to  having  re- 
peatedly ^'  seen  Mrs.  Best  strike  Mr.  Best,  pull  his 
hair,  and  scratch  his  face,''  and  to  having  once  seeu. 
her  throw  him  down  stairs.  He  says,  that  Mr^ 
Best's  face  was  so  much  scrMched  and  torn,  after 
these  assaults,  that  he,  the  deponent,  was  unal^  to 
diavie  him  for  sey.eral  days  together.  Once,  too,  ill 
tius  deponents  presence,  she  threw  a  decanter  at 
Mr.  Best,  which  missed  him,  but  was  broken  to 
splinters  (owing,  I  presume,  to  the  force  it  was 
^rown  with)  against  the  WBinscot.  He  further 
says,  that  Mr.  Best  often  left  the  room  when  Mrs. 
Bert  was  conducting  herself  in  this  violent  and 
abusive  manner,  and  retired  to  other  parts  of  the 
house,  generally  to  the  servant's  hall,  in  order  to 
avoid  her.    He  has  known  him  to  do  so  as  .often  as 
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two  or  three  times  a  week ;  remaining  there  severd 
hours  at  a  time.  He,  the  deponent,  always  locked 
the  door  npon  those  occasions ;  bnt  Mrs.  Beat  fre- 
quently followed— would  sometimes  knock  gentlyf 
in  order  to  get  in,  by  making  him,  deponent,  beHere 
it  one  or  other  of  the  servants ;  but  at  others^  would 
knock  violently,  and  insist  upon  being  admitted. 
The  evidence  of  fiutterfield,  in  all  these  several 
particulars,  is  folly  confirmed,  not  only  by  Holt,  who 
constantly  attended  upon  Mr.  and  Mrs.  Best,  as 
footman,  through  the  whole  period  of  their'  <:ohabit- 
ation,  and  therefore  had  every  opportunity  of  observ- 
ing their  conduct  towards  each  other,  but,  which  is 
more  material,  and  much  more  satisfactory,  by  Eng- 
lish. Her  answers  to  the  interrogatories  which  have 
been  addressed  to  her,  on  the  part  of  Mr.  Best, 
warrant  a  conclusion,  that  the  evidence  of  Holt  and 
Butterfield,  upon  these  points,  if  a  little  too  higUy 
coloured,  from  that  degree  of  bias  which  must  be 
made  allowance  for  in  the  evidence  of  servants  of 
either  sex,  especially  in  suits  of  this  description,  is 
still,  in  substance,  correct.  In  answer  to  the  16th 
interrogatory,  she  says,  that  '*  Mr.  Best  used  often  to 
go  and  sit  in  the  servant's  hall,  to  avoid  Mrs.  Best, 
but  that  she  often  followed  him  thither ;  and,  on  his 
shutting  the  door,  would  force  it  open  and  assault 
him.  She  would  pull  his  nose,  or  hair,  and  acratck 
him,  frequently  fetching  blood— so  that  his  face  and 
person  were  often  much  disfigured."  In  answer  to  a 
former  intem^tory,  the  14th,  she  had  said,  that 
she,  the  respondent,  never  saw  Mrs.  Best  throw 
decanters  or  glasses  at  her  husband ;  but  that  she 
had  often  removed  them  from  the  table,  mider  the 
apprehension  that  she,  else,  would  have  proceeded 
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to  that  extremity.     It  clearly  appears,  I  should  ob-      .1823. 
«iTe,  by  the  evidence,  that  Mr.  Best  is  verging  to-      ^^ 
^ard  seventy,  and,  partly,  at  least,  crippled  in  one     v>v^ 
if  not  both  hand»— and  that  Mrs.  Best  is  a  '^  strong       bbbt 
muscular  woman,"  in  the  prime  of  life,  having,  ajt       bbit. 
the  time  of   her  marriage,  been  only   three-andr 
twenty.    Her  witness,  English,  says,  on  the  10th 
interrogatory,  that  she  has  often  seen  her  **  take 
him  by  the  arm,  and  swing  him  round  like  a  child  ;'* 
and  Holt  says,  to  the  same  effect,  that  his  master, 
Mr.  Best,  was  "  no  match  for  her.** 

With  conduct  like,  this,  on  her  part,  it  could 
hardly  be  that  the  wife  should  succeed  in  her.suitr- 
that  her  libel  should  be  proved  in  that  material  part 
of  it,  which  represents  her  sufferings  at  the  hands 
-of  her  husband  as  unmerited  and  unprovoked.  It 
has  been  repeatedly  laid  down  in  these  Courts,  that 
no  wife  can  solicit  their  interference  with  pffiect  to 
protect  her  from  (even  from  ill)  treatment  which 
she  has  drawn  upon  her  by  her  own  misconduct- 
she  mxist^rstf  at  least,  seek  a  remedy  in  the  reform 
of  her  own  manners.  If,  however,  it  should  appear 
that  even  misconduct  on  the  wife's  part  has  produced 
a  retium  from  the  husband  wholly  unjustified  by  the 
provocation,  and  quite  out  of  proportion  to  tlie  ofr 
fence,  it  might  still  be  the  duty  of  the  Court  to  in- 
terfere judicially,  notwithstanding  such,  the  wife's 
positive,  misconduct.  And  this  being  so,  it  must  be 
obvious,  from  what  has  already  fallen  from  the 
Court,  that  this  inquiry  limits  itself,  so  far  as  the 
cruelty  charged  by  the  wife  is  concerned,  to  a  cour 
sideration  of  whether  any  blame  of  this  sort  can  be 
justly  said  to  attach  to  the  conduct  of  the  hosbandj 
iipon  the  evidence  before  the  Courts 
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IMS.  Thb  mkriiage  of  Aesb  pdrti^s  tool:  pfalce  in  D^ 

^^  cetobBr,  181t,  add  tbe  fiitit  acts  of  crusty,  «peci- 
wv^^  fically  charged,  Ire  pleaded  (namely,  iil  liie  6th  ar- 
Bnt  fj^^ii^  of  tiiie  lifoil)  to  hlive  been  committed  on  the 
Best.  14th  atid  Idth  days  of  March^  1818 ;  I  say  ^'  sjn^c^ 
Jically  chkrged^''  because  it  csertainly  is  pleaded  ge- 
^ralliff  in  the  introdoctory  part  6F  this  5th  article, 
that  the  husband  be^an  to  ill  treat  ahd  beat  his  wife 
«  shortly  vt^ei'  tke  marriagt:'  The  6th  article  of 
the  libel  however  tharges,  specificalfy^  that  *'  the  wife 
being  seated  by  a  windcWf  in  tl»  d]^awing*ro<ml,  cte 
'the  firft  of  thede  days,  the  hudlaftd,  without  iany 
eakise,  stirottk  her  with  a  horsewhip  tei^6ss  her  left 
hreakt^  whkh  cAused  her  to  fill,  skinless,  to  fhe 
gfonbd,  knid  occasiotied  a  swelling,  which  lasted  a 
Considerable  time ;''  ahd  (hat  on  the  Ibllowiiig' moil- 
ing, aboat  five  o'clock,  <^he  pnt  k  lighted  candle  ihidcr 
her  bed)  and  swore  he  Would  bum  her  m  it^  alive/* 
And  it  is  fiirth^r  J)le«ded,  in  the  6th  nrtide,  that 
in  consequence  of  these  acts  of  violence,  she,  the 
wife,  applied  to  a  ms^iiitrrte,  aikl  swore  the  peace 
against  him.  These  to  be  sure  are  serious  charges^ 
esp^iaily  tfa^  last ;  an  attempt  to  burn  her  alive  is 
moYe  than  even  Mrs.  Best's  demerits  caold  justify. 
Let  US  see  how  they  are  s^staitied  ih  evidence. 

Tbe  two  first  witnesses  ^designed  to  this  aiti  cle  are 
Mary  Brooks  aud  Mary  Boxall. 

Brooks,  who  at  the  tiinne  of  her  ^examination  in 
April,  1820,  was  only  eighteen  years  of  age,  says» 
that  in  Aiigtist,  181 7,  she  being  then  oat  of  |ilace, 
-and  resident  in  Canterbury,  was  hired  as  a  scrrt  of 
general  servant,  to  accompany  Mrs.  Best,  then  Miss 
Hall^day,  to  Rainsgate,  where  she  proposed  to  spend 
a  short  time,    ^e  cbntinned  however  in  her  aer* 
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vice  i  ^n^y  upon  ker  marri^gi^  to  ]!||r.  ^est,  af^comT      XS^ 
paqied  her  to  his  l)oiise  at  Ghi^tl^mj,  Mfhere  she  r^-      y  ^ 
mained  fov  aboi|t  six  ^^^s,  i}Btjl  dispharged  by     ^rv^. 
Mr.  Best.     She  further  says,  |j^at  pi^  the  2<3^h  pf       ^^^ 
February  Ittst  [that  is,  }820]  ^tka  re-epter^^  aad  was       bI»t. 
then  living  in  the  service,  of  Mvs*  S^st/  |:eisiideqt  aj; 
3ucklands,  n^ar  Dover,  separate  frpm  her  hvisban^* 
And  to  the  third  interrogatory  she  anjsfw^rsy  that, 
shortly  before  so  re-entering  Mrs.  Best's  servicei  she 
received  a  message  from  her,  to  as)^  whether  sl^ 
had  ^ny  objection  to  come  forward,  and  state  what 
she  knew  about  Mr.  Best's  **  taking  his  pistols  fp 
her,    (^  matter,    by  the  way,  not  charged  in  |;he 
libel)  and  his  other  ill  treatn^ent  of  her?'*  fq  whicji 
^  answered  in  the  negative—-* 

Mary  Boxall  (fonpprly  Halladay)  is  the  sister  gf 
Mrs.  Best.  Slie  says,  that  she  went  on  ^  visit  to 
Mr.  and  Mrs.  Best,  at  their  house  at  Chatham,  ^t  thp 
ItimjB  of  their  marriage^  and  reipained  with^  then^ 
thiere  for  about  six  weeks  from  that  time,  which 
Itgrees  with  the  period  of  the  discharge  of  the  fir&^ 
witness  by  Mr.  Best— 

And  both  witnesses  admit  not  being  even  in  the 
jstaine  house  with  the  parties,  on  or  about  th^  14th 
of  March,  1818,  the  time  ly hep  th§  facts  charged  ip 
the  5th  and  6th  articles  pf  IjL^  ^el  are  )aid  to  hai^e 
(Pccur;*ed. 

Now  with  respect  to  certain  i^cts  of  violence, 
prior  in  date  to  the  14.thof  March,  1818,  not  speci- 
Really  complained  of  by  the  wife,  bi^  spoken  to  by 
Brooks  and  Boxall  as  uppDi.  the  $th  artide  of  4;1ms 
libe),  tlie  Court  is  disposed  to  dismi/ss  thieiii  frpQi  Us 
/consideration,  pretty  much,  altogether;  a3 being  matr 
ilter  to  which  Mr^  Best  has  had  uq  opportunity,  either 
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1828,      of  couDterpleadingt   or  even  addressing  interroga* 
®J^      toriesy  for  want  of  that  specification.     I  must  fur- 
ther too  observe,  that  both  these  v^itnesses.  Brooks 


Bbst  and  Boxall,  from  their  answers  to  certain  general 
interrogatories  administered  by  the  husband,  advert- 
ed to  by  his  counsel  in  argument,  have  rendered 
themselves,  in  point  of  credit,  to  say  the  least,  very 
exceptionable. 

This  last  objection  indeed  applies  nearly,  or  quite 
as  strongly,  to  the  third,  and  only  other  witness 
upon  this  article,  Ann  Young.  She,  however,  being 
properly' enough  designed  to  this  article,  as  having 
lived  in  Mr.  Best's  service  at  the  time  when  the 
acts  of  cruelty  specifically  charged  in  it  are  alleged 
to  have  been  committed,  it  becomes  necessary  for  the 
Court  briefly  to  consider  her  evidence  upon  it. 

Her  evidence  on  the  5th  article  of  the  libel  is  to 
this  effect :— She  says,  that  about  a  week  after  she 
entered  Mr.  Best's  service  (where  she  continued  for 
nearly  six  months,  as  his  wife's  waiting  maid^,  she, 
having  been  rang  for,  went  into  the  drawing-room, 
and,  on  entering  it,  found  Mr.  Best  very  ang^  vnth 
Mrs.  Best  about  a  little  hurt  she  had  got  in  her  lip, 
which  she  said  had  been  done  the  day  before  by  her 
parrot,  but  which  Mr.  Best,  it  seems,  was  inclined 
to  ascribe  to  the  bite  of  a  different  species  of  animal. 
She  says,  that  after  swearing  at  and  threatening  her 
for  some  time  about  her  Up,  he  fetched  a  riding 
whip  from  an  adjoining  room,  and  adding, "  Damme, 
Madam,  I  will  now  horsewhip  you,"  struck  her  a 
violent  blow  with  it  sTcross  her  left  breast.  She 
ficreamed  and  fainted  away,  on  which  the  witness 
and  Mrs.  Filmer,  the  house-keeper,  went  to  her 
assistance,  and  carried  her  up  stairs,  where,    after 
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bathing  her  temples  and  using  other  remedies,  they       IB23. 
succeeded  in  restoring   her.      She  says,  that  the       j,^ 
breast  was,  at  first,  a  good  deal  swelled,  but  after-      s^/^/ 
wards  turned  black :  and  that  the  bruise  was  visible        B'** 
upon  it  for  several  weeks  afterwards.     Upon  the 
charge  of  putting  a  lighted  candle  under  her  bed, 
&c.  on  the  following  mornings  all  which  this  witness 
(the  only  witness  upon  it)  says,  is,  that  **  one  Inom- 
ing,  about  two  or  three  mornings  afterwards,  she 
heard  a  noise  in  the  bed-room,  as  if  Mr.  Best  was 
in  a  passion  with  his  wife — ^that  presently  after  the 
bell  rang,  and  she  heard  her  mistress  calling  out  for 
her  to  go  to  her — that  on  entering  the  room  she 
found  Mrs.  Best  just  getting  into  bed  again,  and 
Mr.  Best  not  there,  but  descending  the  stair  case- 
Mere  was  a  candle  and  candlestick  lying  on  the 
Jloor,  the  candle  apparently  just  put  ottf— that  Mrs. 
Best  appeared  much   agitated,  and  requested  the 
witness  to  come  to  bed  to  her,  to  protect  her.'^     She 
further  says,  that  in  the  evening  of  that  day,  when 
Mr.  Best  struck  her  with  a  horsewhip,  as  above, 
idle  did  go,  accompanied  by  the  witness,  to  a  ma- 
gistrate at  Chatham,  and  complain  to  him  of  her 
husband's  behaviour  to  her.     The  observations  sug- 
gested to  it,  by  this  piece  of  evidence^  the  Court  will 
reserve,  until  it  has  an  opportunity  of  remarking 
upon  the  testimony  of  this  witness.  Young,  upon  the 
libel,  taken  as  a  whole.     But  to  proceed  with  the 
other  specific  charges  of  cruelty. 

The  6th  article  pleads,  thatj  "  in  the  beginning  of 
May,  1818,  Mr.  Best,  without  any  provocation,  put 
himself  in  a  violent  passion,  and  beat  his  wife  upon 
the  head  with  his  fist,  in  a  very  cruel  manner-^^/rat 
4ihe  escaped  from  him  into  the  bed-room,  and  fastened 
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168a.      tba  door,  vbeo  Mr.  3«st  qium  up  Ht^with  i^laillfl 

^1^      kitchen  poker,  ac^  broke  opea^he  door-p«^s|iid  ia  the 

\^vi^     mo9t  violent  manivBr  threatened  to  kill  her,  but  wa^sf 

B«iiv       prevented  from  doipg  fso  by  the  pr^iP^pe^  afid  ititer^ 

Bsrr.      ferenee  of  Mrs,  Filpiert  the  hous^^per,  who  cam^ 

from  b^r  room,  it  being  about  eleven  o^plock  a^ 

wghU  iu  coQseqti^pce  of  Mrs*  Best's  scf^amp.'* 

Now  upon  this  article,  a9  well  as  on  the  last,  Filmer, 
who  is  vouched  W  a  witness,  is  not  produced,  and 
the  sole  witness  ^g^  ig  this  Ann  Youi}g.  Her 
account  is  pretty  much  to  the  ^ffiect  of  the  ple^ ; 
there  is  <me  discrepancy  however.  The  bloiifs  ars 
pleaded  to  have  fallen  upon  the  heitd  of  the  poipr 
plainant :  tbe  witness  says  imthiqg  pf  tbis,  bo^ 
speaks  jbo  her  ^^  arm  being  much  bruised  frpm  tl|e 
ahoulder  to  the  wrist^'*  This  is  a  discrep^cy,  how- 
ever, perhaps  w4  ▼ery  material. 

The  next  article  ^eads,  that  ■*  ovis  day  m  Jime, 
1818,  after  dinner f  Mr.  Best  kpopked  his  wife  off 
lier  chair,  (tbe  parties  bfsing  then  at  Souihend)  ;  and 
afterwards,  on  her  attempting  to  get  up  stains^  fol- 
lawed  her  and  beat  her  about  the  head  aud  left 
f[)faeek«  and  sid^  in  a  cr^iel  manner,  so  as  to  cause 
her  cheek  to  «w^ll,  and  produce  a  constnut  paia  in 
Iter  side.*^ 

Now  .upon  tbis  arti<:J^  the  Court,  in  part  at 
least,  Jias  tjbe  testimony  pf  m  -^diditioiiial  ^wifvn^ 
Mary  Eaglisb,  upen  an  interrogatory  that  is  ad- 
dressed to  her  by  the  husband  *  for  Ypung,  agaii^i,  i^ 
Ahe  a^te  witness  designed  by  the  wife  to  thU  article. 
Young's  aiccount  is,  tjkat  she  was  in  Hie  hed-iAPfOy 
iOyer  Ihe  drawiog-TPQmf  where  Mr.  mad  it^ns;.  ^aft 
were  ^aiittiog  ^at  their  wine  after  pinner,  wke»  aha 
flieard  a  violent  stream,  Aud,  running  dpwn  ii^%ifh 
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«iiboimtered  her  itiistress  coining  oat  of  the  drawings 
Motn,  drying  very  mucl]«~lier  hair  wag  abont  her      j^^ 
AoiisAdBrA,  and  the  comb^  which  usually  fastened  it     ^^v<w 
JBfy  in  her  hand.    She  went  up  stairs  into  the  bed-        ^^ 
Toom,  accompanied  by  the  witness,  but  was  imine-       Bstt. 
iBately  followed  by  Mr.  Best,  who  exclaimed  on 
4ieeing  her,  '^  Oh !  you  are  here^  Madam  ;'*  wad,  ad^ 
vancing  to  her,  began  beating  her  Tiolently  about 
die  heady  face,  neck,  and  body,  with  his  doubled 
fists.     Mrs.  Best  resisted  a  little,  and  presently  after 
Mruck  him  again ;  but  he  overpowei^,  and  knocked 
lier  down,  and  then  went  away.     The  housemaid, 
who  had  ran  up  stairs  on  bearing  the  noise,  after 
^deayouring  in  vain  to  part  them,  ran  to  assist 
Mrs.  Best  as  soon  as  Mr.  Best  left  her  on  the  ground. 
The  witness  says,   that  Mrs.  Best  complained  of 
jbeiBg  mudi  hurt,  and  imable  to  go  down  stairs,  and 
went  to  bed  almost  immediately— -and  that  bruises 
wereTisible  on  her  fiice,  neck,  and  bosom. 

Such  is  the  substance  of  Young's  erideace  upon 
the  7th  artide.  But  that  of  English,  upon  an  in- 
4srrogatory  addressed  to  her,  -as  I  have  said,  by  the 
Insband,  places  the  whole  transaction  in  a  very  dif- 
ferent light.  English  is  the  person  designated  by 
Hib  last  witness  ias  the  ^'  kouscmaidf*  who  interfered 
updn  the  occai^ioii  in  question.  She  at  Ihat  time 
ftoi  housemaid,  but  aifterwards  beoariie  Mrs.  BestNs  . 
i^ersonal  attendant.  She  sa;^,  thsrt  upon  going  up 
artaivs  ^as  spoken  to  by  Young)  she  found  Mr.  and 
Mr^.  Best  fighting  on  the  landing-place,  each  beat- 
ing the  otiier^  Mrs»  Best  ib&k  went  xjff  into  a  Jit, 
and  the  respondent  assisted  to  recorer  her :  to  be 
sure,  when  recovered,  Mm.  Best  £d  *'  complain  of 
Air.  Best's  beating  her.''    She  said  she  had  been  sit- 
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1829.  Ung  by  the  window,  when  a  gentleman  passing  by, 
'^^y  happened  to  look  up  at  her ;  upon  which  Mr.  Best^ 
without  any  provocation,  knocked  her  off  her  chair. 
The  respondent  further  says,  however,  that  Mrs. 
Bm.  Best,  at  the  time  in  question,  was  intoxicated;  and 
thatf  when  in  that  state,  she  often  abused,  struck, 
«nd  fought  with  Mr.  Best*  It  appears  from  the  an- 
swers of  this  witness,  that  Mrs.  Be$t  had  often  fits 
when  intoxicated  ('^  her  fits,'*  she  calls  them)  with- 
out receiving  any  blow. 

The  above  is  thq  substance  of  Young's  evid^ice 
upon  the  5th,  6th,  and  7th  articles— articles  to  which 
\she,  in  effect,  is  the  only  regular,  dengned,  witness: 
for  the  evidence  of  Brooks  and  Boxall  cqpon  the  5tk 
article,  for  reasons  already  assigned,  is  pretty  much 
out  of  the  question ;   and  English's  testimony,  as 
upon  the  7th  article,  is  merely  drawn  out  upon  an 
interrogatory.      Now  the  answer  of  this  witness. 
Young,  to  the  several  interrogatories  administered  to 
her  on  the  part  of  the  husband,  and,  in   brief,  her 
-general  evidence,  as  contrasted  with  that  of  nearly 
every  other  (I  may  say  of  every  other  credible)  wit- 
ness in  the  cause,  do,  as  already  hinted,  detract  most 
materially  from  the  credit  due  to  her ;  in  fact,  they 
render  it  impossible  for  the  Court  to  rely  upon  her 
evidence,  unless  confirmed  by  that  of  some  other 
,  witness.     But  Young  being,  in  effect,  the  sole  wit- 

ness upon  the  5th  and  6th  articles,  and  the  collateral 
testimony  of  English,  as  upon  the  7th  article,  not 
-only  not  corroborating  that  of  Young,  but  substan- 
iially  disproving  it,  there  is  a  total  failure  of  proof 
upon  these  articles— -there  is  even  something  more ; 
.for  I  do  think  that  Mr.  Best's  answers  upon  these 
Articles,    which    have  been   read   by  the    counsel 
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for  Mrs,  Best  and  which  certainly  represent  these       1833. 
matters  very  differently  from  the  plea,  more  than       Xmiu 
coonterpoise  the  single  testimony  of  a  witness  of     v^>/^< 
Young^s  description,  B«« 

The  single  witness  upon  the  Sth,  9th,  lOth,  and  Bmi. 
11th  articles  of  the  libel  is  Mary  English.  English 
I  admit  with  the  counsel  for  both  parties,  to  be  a 
fully  credible  witness ;  but  her  evidence,  in  my  judg- 
ment, is  so  far  from  convicting  the  husband  of  legal 
g^ilt,  that  it  goes  some  way  to  exculpate  him  from 
moral  blame.  What  is  her  evidence  upon  the  8th 
article,  for  instance :— She  says,  that  between  six 
and  seven  o^clock  one  evening,  in  the  month  of  De- 
cember, 1818,  the  bell  having  been  rung  for  her,  she 
went  up  stairs  into  the  breakfast  room,  where  Mr. 
and  Mrs.  Best  were  then  taking  their  wine,  after 
dinner— -when  she  entered  the  room  Mrs.  Best  was 
standing  by  the  mantle  piece,  leaning  against  it,  and 
Mr.  Best  was  desiring  her  to  leave  the  room.  Mr. 
Best  told  the  deponent  to  take  her  mistress  out  of 
the  room,  and  again  desired  Mrs.  Best  to  leave  it ; 
to  which  she  replied  that  she  would  not ;  for  that 
she  had  as  much  right  to  any  part  of  the  house  as 
he  had.  Mr.  Best  then  pushed  her^  as  if  to  remove 
her  from  the  mantle  piece,  and  again  told  the  de- 
ponent to  take  her  away.  Mrs.  Best  rather  resisted 
the  push,  and  told  Mr.  Best  that  '<  if  he  attempted 
to  touch  her  again,  she  would  wring  his  nose  off;'* 
•upon  which  he  immediately  struck  her  a  violent  blow 
with  his  fist,  which  knocked  her  down,  and  struck 
her  head  against  the  chimney  piece  as  she  fell.  She 
.was  senseless  from  the  effect  of  the  blow ;  and  Mr. 
Best  stooping,  as  if  to  lift  her  up,  laid  hold  of  her 
by  the  hair ;  but,  on  the  deponent's  remonstrances^ 


tA8S,  PfTKEMJHEP  IV  VEX 

dbifted  his  bold,  and  awsted  by  the  depotieii^  lifted 
^n^  bar  by  the  arm  to  a  sofa,  which  wm  just  by^  The 
d^pooent,  at  the  same  ;tuDet  askiiig  Mr.  BciA  baw 
be  could  use  his  wife  so  ?  he  rq^Ued^  *^  Daniift  her, 
ihe  has  beeu  prajuring  her  favorite  man,  Captwa  B. ; 
Haying,  what  a  ohazming  feUpw  he  is,  and  ihat  I  am 
a  muffy  old  Ibol/'  Mrs.  Best  ncovering,  in  a  lew 
minutes,  on  the  ^pflicatinn  pf  some  nnagar,  Mt. 
Best  again  insisted  on  her  leaving  the  noom,  bpt  she 
said  she  would  Jiot,  and,  taking  a  chair,  seated  her- 
aalf  at  the  table.  Buch  is  h&t  eyidenoe  in  ckuf. 
lia  answer  to  aa  interrogatory  iriiich  has  been  ad<- 
dreased  to  her,  as  .with  reference  to  this  paiticnhr 
transaction,  she  says,  ^^  the  bbw  was  ,a  hard  blow, 
because  it  huoke  the  comb  in  Mrs.  Best's  head  ;  mid 
<hat  Mrs.  Best  did  faU  on  the  Aoor  senselefla,  mid 
remain  ao  ior  some  minotes^-Hin  one  of  hirfitUm  Bhe 
WfSS  intojdcated,  howev.er,  at  the  time,  and  had  besa 
abusing  Mr.  Best  in  4he  ututf/  manner.*'  She  farther 
answers,  that  she  cannot  say  whether  the  fit,  jipon 
this  occasion,  {proceeded  irom  the  blow.  She  had 
aftoQ  Uiose  fits  when  in  liquor,  iram  th^  canse, 
when  she  had  received  no  blow. 

Now  upon  this  acccHint  of  the  witness,  can  it  be 
said  that  what  occun?ed  ^which  is  charged  as  a  spe- 
cific act  of  croelty  ia  fbe  .8th  article)  was  witfaoot 
great  provocation  ?  She  had  indulgped  herself  in  com- 
parisons (proverbially  odious  upon  all,  and  certainly 
not  least  so  upon  such  subjects)  between  lier  hua- 
band  and  Captain  B.,  her  '<  £itv6rite  man'*  as  he  styles 
him.  [English  says,  by  the  way,  that  she  elten  i^e- 
proached  him  in  this  manner,  namely,  by  casting  in 
his  teeth  the  praises  of  her  ^  favorite  mep,'*  whidi 
always  put  Mr.  Best  in  a  passion.   ,She  wiodidsamek 
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But 


^fBM  9ay,  <<  Nto^lir  t  WiH  ttakfe  Mm  lui  jMlcm  M  the      ^,^_ 
ia^,*^  arid  tMetii^tml^  beg^ki  j^ftdnili]^  ^etitiefii^      j^S 

tbe^  ^  (Sta^isfi),  iHib  hfld  ttt;«i9fmf]^i6d  lier.irefl 
Kne^  fhftt  ^  fittd  miet  hd  -Mch  |iersoM.  And  llitt  ^"^ 
|l^rfd[%'MttOt^1^i*Ii  What  titbit  iMid  Hulft^fMdlin^ 
4ep6jsied  of  h^  ^tbndinit  in  lliiii  {>itHieulary  ttlthongb 
m  leims  tm  itsAilbedlbb^  M  tierf  tatidi  of  tBs  en^ 
delice  fs,  ^  ^ecilftl  in  e^fyen  Oimrt.  Bttt  to  irMuim3 
TIks  Iraiibfiii^y  n]><)te  the  bccHsioilti  in  qntestton^  doeft 
not  ittimediftt^ly  p^ceed  to  tesenft  this  sort  of  Ian*- 
gfisg^  by  any  t>e)-9olial  harshness,  but  desires  hereto 
l^ai^e  the  rooiti;  which  fi^  not  only  refnses  to  do,' 
bitt  itceompanies  her  refusd  iiith  menaced  ricSteap6 
S  lie  "attenokj^ts  to  emttpel  her.  Attnnl  violence,  as 
AiSght  be  expected,  does  ensue ;  amd,  probably,  it 
iihi&  intended  that  it  should.  Altd  if  the  wife  srlf- 
fired  by  it,  can  it  be  said  tixatuhe  was  not  Ae  an- 
thoress  of  the  wfcole,  by  her  gtossly  improper  con- 
vict? I  am  cleatly  tif  dpinion  tiiat  she  was;  and 
fliat  the  conduct  of  the  husband  in  this  instance,  so 
proroked,  unjustifiable  as  I  admit  It  to  l>e,  does  not 
ciMne  up  to  the  notion  of  legal  cruelty. 
'  Observations  of  a  similar  import  apply  to  this  wit- 
nesses depositions  upon  the^h,10th,  and  Ilth  arti- 
cles ;  but  it  is  unnecessary,  and  it  would  be  disgtist- 
ing,  to  state  and  observe  upon  them  in  detail.  It 
may  be  proper,  however,  that  the  Court  should 
l>riefly  advert  to  her  evidence  upon  the  12tiii  artide, 
being  the  article  which  contains  that  material  a;ver- 
tneht  of  the  party  complainant  having  finally  quitted, 
dnd  ceased  to  live  and  cohabit  with  her  husband,  in 
Atigust,  Idld,  from  considering  her  Me  in  peril,  by 
reason  of  his  cruel^nd  tiolent  conduct  towards  her. 
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1828.  English  deposes,  that  there  had  been  disputes  and 

^^  differences  between  Mr.  and  Mrs.  Best  a  few  dmjt 
wv-^  before  they  separated,  upon  the  old  subject  of  the 
But  npill.  She  sent  several  messages  to  him  by  the  de« 
Bm^.  ponent,  to  say,  that  unless  he  satisfied  her  as  to 
what  he  had  left  her  in  his  will,  she  would  not  live 
with  him ;  to  which  he  replied  to  the  effect,  that  he 
had  left  her  enough,  if  she  conducted  herself  well ; 
but  that  if  she  did  not,  that  would  be  taken  away. 
In  the  course  of  these  disputes  she  speaks  to  having 
been  the  bearer  of  a  note  from  her  mistress  to  Mr. 
Best,  about  two  days  before  they  separated^  and  to 
the  exhibit.  No.  6,  annexed  to  Mr.  Best's  aU^ratioo, 
being  that  identical  note.  It  is  conceived  in  terms 
of  such  irritating  and  scurrilous  reproach  (terms  far 
too  g^ss  for  recital),  that  it,  could  only  be  designed 
to  provoke  the  husband  to  some  act  of  violence. 
It  is  impossible,  I  think,  to  put  any  other  interpr^a^ 
tion  upon  it  The  above  circumstances,  connected 
with  the  final  separation  of  the  parties,  are  described 
by  the  witness,  English,  in  her  answers  to  the  34th  and 
35th  interrogatories.  Upon  her  examination  in  chief ^ 
she  says,  to  this  article  of  the  libel,  ^'  that  for  some 
time  previously  Mrs.  Best  had  expressed  herself  de- 
termined not  to  live  with  Mr.  Best,  in  consequence 
of  his  behaviour  to  her ;  but  she  did  not  hear  her 
express  any  fear  that  her  life  would  be  in  peril  by 
remaining.  Two  or  three  days  before  she  left  the 
house,  she  told  the  deponent,  that  she  ^*  meant  to 
go  and  see  her  friends  ;**  that  she  was  aware  Mr* 
Best  would  object,  and  that,  then^  she  intended  **  to 
kick  up  a  devil  of  a  row,  and  set  off  the  next  morn- 
ing/* Now  how  utterly  inconsistent  this  evidence 
is  with  an  averment  that  she,  the  party  complainant. 
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qnitted  her  husband's  house  at  Chatham  in  August,       18^. 
1819,  under  a  sense  of  present  peril  to  her  person       ^^ 
from  continuing  to  reside  With  him,  need  scarcely  be      \^v^/ 
observed  upon.    No  breach  of  the  peace  in  fact  ap-        fe««^ 
pears  to  have  occurred— the  lady  quitted  her  abode        Bwr. 
without  actual  disturbance :  not  that  if  it  had,  so 
studiously  provoked  on  her  part,  it  would  at  all  have 
amended  her  case — a  case  which  I  have  no  hesita- 
tion in  pronouncing  to  be  disproved  altogether,  and 
not  to  entitle  her  to  the  relief  which  she  seeks.     I 
accordingly  dismiss  her  complaint,  and  proceed  to 
consider  that  of  the  husband. 

It  may  first  be  fit,  however,  that  the  Court  should 
express  its  sense  of  the  utter  impropriety  of  that 
frequent  recourse  which  Mr.  Best  is  proved  to  have 
had  to  personal  violence,  even  although  it  admits^ 
at  the  same  time,  that  upon  most,  if  not  upon  all, 
occasions  of  his  so  doing,  he  did  not  want  for  great 
provocation.  It  attaches,  too,  no  small  degree  of 
blame  to  the  use  of  that  language,  whether  given  or 
retorted,  in  which  his  reproofs  were  usually  con- 
veyed— reproofs  abounding  in  epithets  always  un- 
grateful to  female  ears,  and  which  possibly  become 
more  ungrateful,  in  nearly  what  proportion  the  epi- 
thets, themselves,  are  less  inappropriate.  Mr.  Best 
should  peculiarly  have  avoided  the  use  of  these  epi- 
thets, pending  cohabitation,  even  had  he  believed  her 
guilty  of  nuptial  infidelity.  As  to  any  antenuptial 
immorality,  that  had  been  purged,  quoad  him,  by  his 
consenting  to  take  her  for  his  wife.  What,  again, 
could  be  well  more  reprehensible  than,  if  not  his 
groundless  suspicions,  still  his  gross  modes  of  giving 
vent  to  them — at  one  time,  for  instance,  by  insisting 
that  the  coachman  was  in  bed  with  his  wife*— at  an- 
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1823.        ether,  by  searching  the  closets  in  her  bed-room,  anJ 

Ktory       under  her  bed,  as  suspecting  them  to  conceal  some 

w^^      gallant.     Throughout  that  course,  too,  of  excessive 

Best        drinking,  which  led  to  most  of  their  personal  con- 

Bes't.       jSicts,    it  cannot  be  overlooked,    that  the  husband 

does  not  appear  to  have  interposed,  as  hewasunr 

donbtedly  called  upon  to  do,  any  sort  of  restraint; 

he,  on  the  contrary,  in  their  afternoon  sittings,  seem^ 

to  have  been  usually  a  sharer  in  such  compotations. 

Of  what  Mrs.  Best's  counsel  have   said,  however, 

namely,  that  the  wife's  indelicacies  in  language  and 

conduct  (too  gross  to  be  specified)  were  not  foreign 

to  the  taste  of  her  husband,  I  see  no  proof.     On  the 

contrary,  the  witness,  English,  says,  that  he  often 

expressed  high    disapprobation   of   them;    saying; 

somewhat  coarsely  indeed,  ''  he  would  be  damned 

if  he  could  bear  if — that ''  she  ought  to  be. ashamed 

of  herself,  and  was  worse  (in  these  respects)  than 

a  common  prostitute."     But  to  proceed, 

Mr.  Best  accuses  his  wife  of  adultery  with  a  per- 
son named  Mcers,  a  farmer,  resident  at  Chilham, 
near  Canterbury,  and  with  whom  she  had  been  ac- 
guainted  previous  to  her  marriage.  His  allegation 
charges,  that,  on  her  journey  to  Dover,  soon  after 
the  marriage,  upon  the  occasion,  to  which  I  have 
already  adverted,  of  consulting  her  solicitor,  Mr. 
Kennett,  she  stopped  at  Canterbury;  and  that  at 
the  house  of  Isabella  Elder,  situate  in  Buttendean 
Lane,  in  that  city,  being  a  house  of  notorious  ill 
fame,  she  met  this  Meers  by  appointment,  on  or 
about  the  5th  of  January,  1818;  and  then  and  there 
had  a  criminal  connexion  with  him — little  more  than 
a  fortnight,  it  will  be  seen,  this,  from  the  wedding 
day.     Upon  this  charge  two  questions  arise,  1.  Is 
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the  adultery  proved  ?  2.  What,  being  proved,  unde*      n??.^* 
all  the  circumstances  of  the  case,  is  its  legal  effect  ?       Temu 


Beit 


:  3.  The  witnesses  examined  in  support  of  this* 
charge  are  a  man  named  Wash,  Meers  himself,  and 
Charlotte  Morgan*  The  two  first  of  these,  at  least,  ^■"' 
are  to  be  heard  with  caution ;  but  it  is  of  necessity 
that  "  in  re  lupanari^  testes  lupanares  admittentur  ;** 
and  I  seenothing  in  the  nature  of  the  evidence  which 
these  persons  have  given,  confirmed  as  it  is  by  cir- 
cumstances, and  by  the  whole  complexion  of  thisT 
case,  which  induces  me  to  consider  them  as  having 
deposed  untruly. 

Wash  deposes  to  having  been  dispatched  by  Elder 
with  a  message  to  Meers  from  Mrs.  Best,  whom  he 
had  known  for  years  before,  at  the  time  articulate, 
desiring  him  to  meet  her  at  Elder's  that  evening — to 
his  delivery  of  this  message  to  Meers,  and  to  Meers's 
reply,  which  was,  that  he  was  coming  to  Canterbury, 
and  would  be  at  Elder's  at  the  time  appointed— and 
to  his  report  of  that  answer  to  Mrs.  Best  in  person, 
then  at  Elder's,  who  expressed  her  delight  at  the 
prospect  of  a  renewed  intercourse  with  Meers,  in 
terms,  as  spoken  to  by  this  witness,  so  grossly  in* 
.decent,  that  the  Court  is  compelled  to  dispense  to 
itself  with  the  obligation  of  recording  them. 

Morgan,  who  was  perfectly  acquainted  with  the 
persons  both  of  Meers  and  Mrs.  Best,  from  Mrs* 
Best  having  lodged  at  her  (the  deponent's)  mother's 
previous  to  her  marriage,  and  from  her  having  been 
visited  there,  occasionally,  by  Meers,  deposes,  posi- 
tively, to  having  seen  Meers  and  Mrs.  Best  go  toge«- 
ther  into  the  house  of  Mrs.  Elder,  next  door  to  that 
in  which  the  deponent  then  lived  with  her  mother, 
in  Ruttendean  Lane,  Canterbury,  a  few  weeks  after 
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1823»  her  marriage— «  fact  which,  alone,  would  suffice  to 
•Sf^  found  a  sentence  of  separation,  and  not  the  less  so 
in  this  than  in  any  other  case,  from  Mrs.  ISests 
Mrtenuptial  habits  and  acquaintance  with  the  mis-» 
tress  of  such  a  house ;  which,  I  should  observe,  was, 
indisputably,  a  house  of  ill  fame,  and  is  spoken  of 
as  such  by  all  the  witnesses. 

Lastly,  Meers,  the  *^  particeps  criminis^^  has  de- 
posed to  having  met  Mrs.  Best  at  the  time  and  place 
articulate,  and  to  the  fact  of  adultery  having  been, 
then  and  there,  committed  between  them. 

Such  is  the  parol  evidence.  Added  to  which,  a 
verdict  is  exhibited,  obtained  by  Mr.  Best  against 
the  adulterer  in  an  action,  judgment  in  which,  how- 
ever, went  by  default.  Such  a  verdict,  in  no  case, 
would  be  evidence  of  adultery  against  Uie  wife;  it 
being  res  inter  alios  acta,  a  proceeding  to  which 
she  was  no  party.  However,  as  a  circumstance 
merely  of  the  case,  it  was  entitled  to  be  pleaded,  and 
the  Court  is  bound,  as  such,  to  notice  it. 

Added  to  this,  again,  are  two  letters  from  Mrs. 
Best  to  Meers,  leaving  no  doubt  of  the  existence  of 
a  criminal  attachment  between  the  parties.  There 
is,  I  admit,  something  alarming  in  Meers  having  de- 
livered up  these  letters  to  the  agent  of  Mr.  Best; 
but  this  does  not  detract  from  their  authenticity, 
and  the  hand-writing  of  Mrs.  Best  to  the  letters  is 
not  only  pleaded,  but  proved.  They  certainly  afford 
evidence  strongly  confirmatory  of  the  parol  testi- 
mony given  by  the  witnesses  who  have  been  examined 
in  proof  of  the  charge — a  charge  against  which,  it 
only  remains  to  observe,  that  Mrs.  Best  has  set  up 
no  defence — she  has  not  counterpleaded  to  the  fact 
alleged— she  has  suggested  no  previous  connivance, 
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nor  has  she  insisted  upon  afiy  subsequent  condonn^       iMSi 
tion.     Under  all  these  circumstances  the  Court,  I      ^^*^ 
think,  is  bound  to  hold  that  the  adultery  charged  ifi(     ^•^n'^ 
sufficiently  proved.    Next  for  its  legal  efiect  bjbw 

2.  Now  the  Court  has  been  very  properly  mrged.  Bam 
as  with  reference  to  that  e£fect,  to  take  into  its  con- 
sideration the  conduct  of  the  husband,  who,  it  has 
been  contended,  does  not  stand  before  it  as  a  party 
entitled  to  relief  for  several  reasons*  It  is  objected, 
for  instance,  that  the  husband  could  expect  no  other# 
or  better,  from  the  antenuptial  habits  and  character 
of  the  party  whom  he  had  chosen  to  make  his  wife. 
But  the  Court  can  only  notice  these  as  requiring  a 
stricter  attention,  on  her  part,  to  her  conduct  as  a 
wife — ^they,  at  least,  cannot  be  urged  with  effect  to 
bave  authorized,  in  the  first  ini^tance,  or  to  protect 
her,  if  committed,  from  the  consequences  of,  a  wilful 
violation  of  her  marriage  vow.  The  culpability  of 
the  husband's  conduct,  in  the  several  particulars  iii^ 
fttanced  by  the  Court  in  disposing  of  the  wife's  com^ 
plaint,  has  also  been  insisted  upon,  as  lessening,  and 
detracting  from,  his  claim  to  relief  upon  his  own. 
But  the  complaints  are  not  in  pari  delicto^^-^or  could 
the  one,  if  established  ever  so  clearly,  as  in  the  case 
of  mutual  adultery,  be  received  by  way  of  com-r 
pensation  for  the  other.  Dismissing  these  object* 
tions,  therefore,  at  least  for  the  present,  I  proceed 
to  consider  whether  a  detected  epistolary  correspond- 
ence between  Meers  ^nd  the  wife,  followed  by  no 
Inquiry,  no  vigilance,  no  restraint,  does  not  con- 
stitute, as  charged,  such  a  case  of  constructive  con« 
donation  of  this  single  fact  of  adultery,  after  a  "  pro^ 
bable  knowledge''  of  it  on  the  part  of  the  husband, 
as,  under  all  the  circumstances,  and  together  with 
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1823.  what  else  of  unfavorable  to  the  husband's  case,  re- 
-^^  suits,  as  I  shall  presently  observe,  from  his  conduct 
in  this  particular,  precludes  it  from  justly  founding 
a  sentence  of  divorce— especially  considering  that 
the  effect  of  such  implied  pardon,  assuming  it  to  be, 
is  weakened  or  effaced  by  no  subsequent  miscon- 
duct, in  this  kind,  even  imputed  to  the  wife,  either 
with  Meers  or  with  any  other;  and  that  she,  the 
wife,  is  the  prior  petenSj  the  complainant  in  the 
suit^— the  husband  only  hunting  back  upon  this  scent 
to  find  matter  for  a  defensive  allegation  to  his  wife's 
charge  of  cruelty— an  allegation  itself,  by  the  way, 
not  concluding  with  a  prayer  for  a  separation,  that 
being  only  introduced  at  the  final  hearing  of  the 
cause. 

The  letters  to  which  the  Court  alludes,  are  two 
letters  dated  respectively  the  10th  and  loth  of  Fe- 
bruary, 1818,  found  by  Mr.  Best  in  his  wife's 
drawers  (probably,  very  shortly  after  her  receipt 
of  them),  plainly  written  to  her  by  Meers,  though 
addressed  under  cover  to  her  sister  Mary  Halladay, 
then,  it  will  be  recollected,  on  a  visit  at  Mr.  Best's. 
They  are  no  (direct)  evidence,  of  course,  against 
the  wife,  introduced  in  the  mode  in  which  they  come 
before  the  Court,  being  merely  annexed  by  Mr.  Best 
to  the  interrogatories  administered  on  his  part  to  the 
witnesses  upon  his  wife's  libel.  The  Court  is  now 
adverting  to  them,  not  to  criminate  the  wife,  but  as 
affording  some  test  of  the  conduct  of  the  husband. 

It  is  not  necessary  that  the  Court  should  descend 
into  the  particulars  of  these  letters,  some  parts  of 
which,  indeed,  are  not  very  intelligible.  It  will  be 
sufficient  to  observe  that  they  abound  in  expressions 
of  ardent  attachment,  and  must  have  satisfied  Mr^ 
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Best 
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Best  that  his  wife  maintained  a  correspondence,  by       ^9. 
letter  at  least,  with  Meers,  and  through  this  Elder,       j^^ 
whose  character  and  office  Mr.  Best,  if  ignorant  of 
{which  can  scarcdy  be  presumed),  might  easily  have 
made  himself  acquainted  with.     He  insists  upon  the       Bsst. 
'*  lock  of  her  hair,  which  she,  Mrs.  Best,  had  pro^' 
mised  Aim,'*  in  a  broach  j  he  hopes  to  have  the  plea- 
sure of  seeing  her  soon  **  at  the  old  place,  for  he^ 
'wants  to  see  her  very  much,"  and  so  on. 

Such  is  the  general  tenor  and  import  of  these  let- 
ters— ^to  the  propriety  of  Mr.  Best's  conduct,   on 
becoming  possessed  of  which,  no  objection  can  rea- 
sonably be  taken.     It  appears  that  he  then,  or  soon' 
dfter,  produced  them  to  his  friend  or  agent,  or  both, 
Mr.  Wickham,  and  to  his   solicitor  Mr.  Jeffries; 
and  that  he  acted,  in  some  sort,  under  their  advice,* 
in  making  light  of  the  matter,  doe6  in  part  relieve 
him  from  that  culpability  attaching,  in  my  judgment^ 
to  his  subsequent  conduct.     On  the  21st  article  of 
the  allegation  (the  article  which  pleads  that  Mrs. 
Best's  adulterous  conduct  did  not  come  to  her  hus- 
band's knowledge  till  after  she  withdrew  from  his 
house  in  August,  1819,  and  that  he  has  never  since 
lived  or  cohabited  with  her)  Wickham  deposes,  that, 
prior  to  this  final  separation  of  the  parties  [indeed 
upon  the  discovery  of  these  letters,  as  results  from 
a  comparison  of  this  gentleman's  evidence  with  that 
of  Jeffries  upon  the  same  article],  Mr.  Best    had 
shewn  him  a  letter  purporting  to  have   been   ad- 
^Iressed  to  Mrs.  Best  from  Meers,  couched  in  very  fa^ 
miliar  terms,  and  had  desired  him  to  make  inquiriefit 
about  it,  which  he  did,  but  could  trace  nothing  cri^ 
minal  to   Mrs.   Best.      Sometime,    however,  ajler 
jM!n^«  Best  had  finally  quitted  her  husband,  \\xe  dA^ 
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1823.  ponent  received  certain  informatioii  respecting  the 
•®^ry  parties,  "which  he  communicated  to  Mr.  Best,  who, 
v^^  thereupon,  directed  him  to  make  further  inquiries, 
Bb8t  which,  in  a  word,  led  to  a  discovery  of  Meers  and 
BstT.  Mrs.  Best  having  been  criminally  connected.  The 
deponent  saith,  that  from  all  that  passed  between 
him  and  Mr.  Best,  [upon  the  subject  deposed  of,  be 
is  satisfied  that,  though  Mr.  Best  might  have  some 
loose  suspicions  of  impropriety  between  Meers  and 
his  wife,  he  had  no  sufficient  ground  to  conclude, 
still  less  any  actual  knowledge,  that  a  criminal  in- 
tercourse had  subsisted  between  them,  until  after  the 
deponent  had  communicated  to  him  the  result  of  the 
further  inquiries  just  deposed  of — "  subsequent  to 
which'*  he  goes  on  to  express  his  conviction  that 
^'  Mr.  Best  has  not  cohabited  with  his  wife."  The 
evidence  of  Mr.  Jeffries  on  this  21st  article  of  the 
allegation,  which  it  is  not  necessary  to  state,  in  de- 
tail, is  precisely  to  the  same  effect,  with  the  addi- 
tion, that  he  (Mr.  Best's  professional  adviser,  it  is 
to  be  observed)  not  only  expressed  his  opinion  to 
Mr.  Best,  that  the  letters*  amounted  to  nothing  like 
proof  of  a  criminal  intercourse,  but  also,  that,  know- 
ing him  to  be  of  a  jealous  disposition,  he  treated  the 
matter  "  rather  lightly."  Now  the  evidence  of  these 
gentlemen,  that  of  the  last  especially,  I  repeat, 
partly  relieves  Mr.  Best  from  the  charge  of  acqui- 
escing too  tamely  under  a  discovery  of  letters  of 
this  description  received  from  Meers  by  the  wife; 
and  it,  perhaps,  frees  him  altogether  from  the  impu- 
tation of  having  cohabited  with  her,  after  being  fixed 
with  actual  knowledge  of  her  postnuptial  inconti- 
nence. Still,  at  thQ  same  time,  that  he  should,  not 
mereltf  have  cohabited  with  her  after  a  circumstance 
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80  pregnant  with  suspicion  as  the  discovery  of  theM 
letters,  but  that  he  should  have  done  so,  unintertilpt* 
edly,  and  without  a  remonstrance,  or  even  a  hint  to 
the  wife  herself  on  the  subject,  so  far  as  appears^ 
not  only  falls  little,  if  at  all,  short  of  a  constructive 
pardon  of  any  prio?^  connexion  between  Meers  and 
the  wife,  after  probable  knowledge  of  it,  but  savoury 
much  more  strongly,  in  my  judgment,  of  that  blind 
attachment  to  her  person,  which  led  him  to  make 
her  his  wife,  "  with  all  her  frailties  upon  her  head,** 
pre-disposing  hida  to  acquiesce  in  any  advice  which 
might  justify  him,  to  himself  f  for  continuing  to  co- 
habit with  her,  than  of  that  proper  feeling  for  his 
own  honor,  which  the  husband  must  have  evinced  to 
entitle  him  to  a  sentence  of  separation,  by  reason  of 
his  wife's  adultery ;  of  which  I  am  given  to  undeN 
stand,  from  the  arguments  of  his  counsel,  that  Mr. 
Best  is  now,  at  length,  desirous. 

But  granting,  for  an  instant,  that  Mr.  Best  caft 
|>e  justified  or  excused  for  dropping  so  summarily  (if, 
indeed,  he  can  fairly  be  said  to  have  instituted)  any 
inquiry  into  the  nature  of  his  wife's  connexions  with 
Meers,  upon  the  discovery  of  these  letters,  did  no 
cause  occur  for  its  renewal  in  those  joumies  iii  which 
Mrs.  Best  was  in  the  habit  of  indulging  (under  the 
pretext  indeed  of  visiting  her  friends)  to  Dover,  the 
direct  road  to  which  from  Chatham  lay  through  Can- 
terbury, in  which,  and  in  its  neighbourhood.  Elder 
and  Meers  still  resided  ?  I  am  of  opinion  that  cause, 
and  sufficient  cause,  did  repeatedly  occur.  Suck 
inquiries  Mr.  Best  would,  and  must  have  made,  had 
he  felt,  as  he  ought  to  have  felt,  for  his  own  honor ) 
and  if  equal  diligence  to  that  which  appears  to  have 
been  exerci;sed  aCter  his  ^ife  iUially  withdrew  frotti 
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182a,  his  honse  for  the  purpose  of  instituting'  this  suit/ 
•^^•y  and  by  way  of  furnishing  ft  defence  to  it,  had  been 
used  at  any  time  antecedent,  I  see  no  reason  why  it 
should  not  have  been  attended  with  the  same  result 
Meers,  if  apprized  that  Mr.  Wickham  was  in  pos- 
^ssion  of  his  letters,  would  as  readily  have  deli- 
vered up  Mrs.  Best's  at  one,  as  at  another,  time; 
What  ground  is  there  for  presuming  that  his  horror 
of  incurring  the  imputation  of  **falsehood^^vf2A  any 
greater  after,  than  it  was  before,  Mrs.  Best  with- 
drew from  her  husband's  protection  ?  (a)     Subse* 

(a)  The  witness  Meers,  as  with  reference  to  these  letters,  de- 
posed, on  the  20th  urticle  of  the  allegation,  that  he  gave  thela 
op  to  Mr.  Wickham,  clerk  to  Mr.  Best,  on  being  served  bj  hin 
with  a  writ  in  an  action  for  damages  bronght  against  him  bj  Mr. 
Best  for  criminal  conversation  with  Mrs.  Best. ,  The  deponent 
gave  them  np  voluntarily,  as  soon  as  he  found  that  Mr.  Wick- 
liam  knew  all  about  the  business/'  And  on  the  14th  interroga- 
tory, that  **  he  had  no  other  view  in  delivering  np  the  letters, 
than  that  he  imagined  he  might  lie  under  the  scandal  of  being 
tL  false  young  man,  if  tie  kept  and  denied  having  them,  after  it 
was  well  known  that  he  had  them.  He  had  no  idea,  at  the  time, 
that  they  would  be  brought  forward  against  Mrs.  Best  in  thift. 
cause,  nor  did  he  give  them  up  with  that  view.  He  thought 
that  he  had  done  wrong,  and  was  willing  to  make  what  repara- 
tion he  could  by  acknowledging  his  fault,  and  giving  up  the. 
letters." 

Wickham  deposed,  on  this  20th  article  of  the  allegation,  that 
**  on  serving  Meers  with  the  writ,  &c.  he  explained  to  him  in 
the  course  of  conversation,  some  of  the  evidence  which  Mr. 
Best  could  bring  against  him.  He,  Meers,  then  stated^  to  depo- 
nent that  he  had  received  letters  from  Mrs.  Best,  andvcndev 
voured  to  exculpate  himself,  as  having  been  led  into  what  had 
passed  by  her  invitation.**  He  afterwards  produced  the  two  let- 
ters in  question  to  the  deponent,  and  assented  to  hb  taking  them 
away.  In  answer  to  the  14th  interrogatory,  this  witness  in  sub^ 
stance  deposed,  that  neither  he  nor  any  other  peraon,  to  his 
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quent  to  his  wife's  quitting  him,  Mr.  Best  has,  un-  l?23. 
doubtedly,  brought  his  action  against  Meers  j  "and  he  Term. 
has  set  up  his  wife's  adultery,  though  at  a  somewhat  Vv^. 
late  period,  yet  still  before  the  conclusion  of  her  suit  ^""^ 
for  cruelty,  in  his  defensive  allegation.  That  adul*  ^»t- 
tery,  in  my  judgment,  is  sufficiently  proved  j  but 
something  more  than  this,  namely,  an  absence  of  all 
impropriety,  at  least  as  connected  with  this  charge, 
on  his  part,  is  still  requisite  to  found  a  sentence  of 
separation.  It  is  true  that  the  adultery  complained 
of  is  a  single  fact;  and  that  her  knowledge  of 
Meers's  letters  having  fallen  into  the  hands  of  Mr. 
Best  would,  naturally,  lead  to  a  greater  degree  of 
caution  in  the  wife's  management  of  her  future  cor- 
respondence, if  any,  of  this  description,  whether  by 
letter  or  otherwise,  either  with  Meers,  or  with  any 
other  gallant.  This  might  render  a  detection  of  the 
wife's  guilt  difficult,  or,  to  give  the  argument  full 
weight,  impossible,  with  such  means  of  information 
as  the  husband  then  possessed,  had  he  taken  pains  to 
detect  it,  and  made  inquiries  to  that  end,recentiJacto. 
But  that  he  should  have  taken  no  pains — should 
have  made  no  inquiries— upon  occasion  either  of  his 
discovery  of  Meers's  letters,  or  of  his  wife's  frequent 
(subsequent)  journeys  to  Dover,  until  when,  after  a 
cohabitation  of  nearly  two  years,  they  had  finally 

knowledge,  had  given  or  promised,  directly  or  indirectly,  any 
compensation  or  reward  to  Meers,  either  for  the  surrender  of 
these  letters,  or  for  suffering  judgment  in  the  suit  at  common 
law  to  go  by  default,  or  for  his  (Meers's)  evidence  on  behalf  of 
the  producent  in  this  cause.  It  was  sworn  by  Jeffries,  that  the 
damages  assessed  by  a  sheriff's  jury  at  50/.  (the  judgment  going 
by  default)  had  been  paid  by  Meers,  he,  Mr.  Jefl'ries,  having,  aa 
Mr.  Best's  solicitor,  actually  received,  them. 
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JU323.       ceased  to  cohabit  on  the  wife's  preferric^y  against 
T-f^?      ^^^»  *  substantive  legal  charge  of   cruelty  j    and 
that  he  should  then,  at  last,    only  have  had    re^ 
course  to  these,  at  least  in  the   first  instance,  by 
way  of  getting  at  something  in  the  nature  of  com- 
pensation, or  set-ofi;  to  the  wife's  complaint,  either 
amounts  so  far  to  a   constructive   condonation  of 
the  single  fact  of  adultery  charged  (of  which,  if 
it  bCf  the  efiecty  I  ag^in  say,  is  weakened  or  effaced 
by  no  suggested  repetition  of  the  offence  so  con- 
structively pardoned),  or  it  argues  such  misconduct, 
as  connected  with  this  charge^  in  the  husband,  whe- 
ther owing  to  n^ligence,  or  to  something  equaUy 
culpable,  namely,  wilful  blindness  on  his  part,  that 
in  either  view  of  it,  in  my  judgment,  it  precludes 
the  Court,  in  the  exercise  of  its  public  duty,  from 
founding  upon  this  single  fact  of  adultery  a  sentence 
of  separation— at  the  tardy  prayer  of  the  husband, 
more  especially,  and  under  all  the  accompanying 
circumstances,  not  in  themselves  a  little  remarkable, 
of  this  case.     I  shall  therefore  dismiss  both  parties 
from  all  further  observance  of  justice  in  the  present 
suit — not  without  the  consolation,  that,  if  the  im- 
pression which  I  have  formed   upon  the   evidence 
before  me  should  be  erroneous,  my  decree  may  be 
corrected,    on  revision,    by  the  appellate  jurisdic- 
tion.%* 

*«*  This  senteoce  was  confinnedy  oil  appeal,  by  the  Court  of 
Arches,  on  the  4th  Session  of  Trinitj  Term  [1823],  the  Dean 
(Sir  John  NichoU)  not  merely  coocdrriug  with  the  Court  helow 
in  tit  view  of  this  case,  in  boUi  parts  of  it,  bat  further  intimat- 
ing, that  he  had  some  doubt  whether,  upon  a  nice  consideration 
of  the  evidence,  the  adultery  charged  to  have  been  committed 
by  the  wife  was  sufficiently  proved  to  have  entitled  the  hushand 
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to  his  remedy  of  a  divorce  (in  a  case  of  this  nature^  and  under 
the  circamstances)^  supposing,  that  is,  the  husband  not  to  haye 
been  barred  (as  he  concarred  with  the  Court  below  in  thinking 
him)  by  his  conduct,  viewed  im  reference  to  thii  particular  charge, 
from  his  title  to  a  diForce,  vpan.  that  gre/und,  epeciaOy. 

During  the  argument,  the  Ck>iirt  mquired  whether  the  counsel 
were.in  possession  of  any  case,  where,  enielty  being  charged 
by  the  wife,  and  adultery  by  the  husband,  bodi  charges  were 
held  to  be  proved;  and,  if  so,  what  had  been  deemed  the  legal 
effect. 

The  coui)sel  replied,tbat  they  were  nq^a^are  of  t|ie. existence 
of  ai^  such  case;  nor  presumed  to  oonjecturp  what  the  legal 
effect  would  be. 
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Smith  and  Blare  v.  CuNNtNGHAsr. 

Qnestionsof  JoHN  ROBLEY,  formerly  of  Rassell  Sqaare, 
tT^t"ex^  in  the  parish  of  St.  George,  Bloomsbury,  in  the 
Jf°ii?(SSSr  county  of  Middlesex,  but  late  of  the  island  of  To- 
22J^^*  bago,  in  the  West  Indies,  Esquire,  was  the  party  de- 
■tmmeiiu  (re-  ceased  in  this  cause. 

eotcdonesy  in  The  deceased  quitted  this  country  in  the  year 
CrtMy^to  be*  1808,  immediately  prior  to  which,  he  made  and  exe- 
T^^b/mere  ^^'^^  ^^^  1^*  wiU  and  testament,  in  the  presence  of 
i^mn^  and  three  witnesses,  and  thereof  appointed  his  wife,  Ca- 
nnder  aitff  cir-  roline  Robley,  his  brother,  George  Robley,  Messrs. 
bnt  are  cer-  Smith  and  Blake  (parties  in  the  cause),  and  Mr. 
be,  under  dr-  Charles  Brook,  executors  and  trustees.  The  de- 
tendtmT^to  ceased  executed  this  will  in  duplicate,  one  part  of 
shew,  ^t  the  which  he  took  with  him  to  the  West  Indies. 

testators  «•-  •,  i  •  #•    t  •       i  • 

temtwmwu,not  Between  this  period,  and  that  of  his  death,  m 
them.  November,  1821,  the  deceased  made  and  executed 

several  codicils  to  his  said  will. 

The  first  codicil  to  the  said  will,  is  dated  To- 
bago, I8th  July,  1812.  By  this  codicil,  executed  in 
the  presence  of  three  witnesses,  the  testator  revokes 
two  prior  codicils,  bearing  date,  the  first  at  Tobago, 
the  13th  of  October,  1808,  the  second  at  St.  Vin- 
cent,  the  30th  November,  1809  (a),  and,  after  mak- 

(a)  These  two  codicils  were  not  found — and  are  presumed  to 
have  been  destroyed  by  the  deceased. 
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ing  several  bequests  as  therein  contaiBed,  confinns       M23. 
his  said  will.  ,  ;  ;        y^ 

The  second  codicil,  executed  in  the  presence  of     wv^^ 
four  witnesses,  is  dated  30th  August,. 1818.     It  con-      Smxn 
firms  the  will   and   codicil  of  July,  1812— and  re-  Cuhhuichak. 
Yokes  the  appointment  of  Mr.  Brook,  whom  it  ex- 
pressly excludes  from  acting  as  executor  or  trustee, 
under  the  said  will  and  codicil. 

The  third  codicil,  executed  in  the  presence  of 
three  witnesses,  is  dated  15th  June,  1817.  The  de- 
ceased, by  such  codicil,  after  making  \  a  variety  of 
bequests,  confirms  his  will,  and  two  codicih,  dated 
as  above,  and  appoints  James  Cunningham,  Esq.  of 
the  island  of  Tobago  (party  in  the  cause),  executor 
and  trustee  of  his  said  will  and  codicils,  and  guar- 
dian and  trustee  of  his  natural  daughter,  Fhillisaida, 
and  his  other  natural  children,  if  any— «in  which 
trust  he  afterwards  joins  his  cousin,  Paul  Kneller 
Smith,  £sq.  (a),  by  the  same  codicil. 

The  fourth  codicil  bears  date  the  18th  of  June, 
1817.  It  is  written  and  signed  by  the  deceased,  but 
Qot  witnessed.  It  contains  a  single  bequest,  that  of 
a  legacy,  to  "  Miss  Eliza  Robley." 
.  ^  By  the  fifth  codicil,  bearing  date  on  the  0th  of 
January,  1819,  the  deceased  bequeathed  certain  le- 
gacies, and  executed  the  same  on  the  day  of  the 
date,  but  without  any  witnesses.  This  being  pointed 
out  to  him,  when  about  to  execute  the  next  folloyr^ 
ing  codicil,  to  wit,  on  the  26th  of  October,  1821,  he, 
on  that  day,  re-executed  this  fifth  codicil,  in  the 
presence  of  the ,  three  witnesses  who  at  the  same 
time  attested  the  execution  of  the  suth  codicil. 

(a)  This  gentleman,  Mr.  Kneller  Smith,  is  not  the  Mr.  Smith, 
an  executor  under  the  will,  and  party  in  the  cause* 
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1823.  The  sixth  codicil  bears  date  on  this  26tli  of  Oc- 

^^      tober,  1821 .     The  testator  thereby  confirms  and  r&- 

\^^^      publishes  his  will,   recited  as  bearing  date  ^  in  the 

Smith      month  of  December,  1807,  or  in  the  month  of  Ja^ 

CuxHiNGBAv.  nuary,  1806/-  and  <^  ihe  several  codicils  thereto,  re- 

spectiyely  bearing  date  in  or  about  the  month  of 
August,  1813,  and  in  or  about  the  month  of  Ja- 
nuary, 1818,  [by  error  for  1819  (a)]  by  him  made 
and  executed''— omitting  all  mention  of  any  other 
codicils.  By  tliis  codicil,  the  deceased  also  nomi- 
nates a  Mr.  Irvine,  of  Tobago,  one  of  his  execu- 
tors and  trustees.  It  makes  several  bequests,  and 
is  executed  as  above,  in  the  presen^^e  of  three  wit- 
nesses. 

The  seventh  and  last  codicil,  is  one  of  bequests 
merely.  It  bears  date  on  the  29th  of  October,  three 
days  after  the  preceding ;  and  this  also  is  executed 
in  the  presence  of  three  witnesses. 

A  caveat  having  been  entered  at  the  suit  of  Mr. 
Cunningham,  executor  under  the  fourth  codicil, 
against  probate  passing,  to  the  executors,  of  the 
will,  and  confirmed  codicils,  the  same  was  warned, 
and  an  appearance  was  given  for  Messrs.  Smith  and 
Blake,  prayings  that  probate  of  the  will  of  the  de- 
ceased, and  four  codicils,  dated  respectively  30th 
August,  1813— 9th  January,  1819— 26th  October, 
1821— and  29th  of  October  in  the  same  year,  might 
be  granted  to  them,  as  two  of  the  executors  named 
in  the  said  will ;  and  declaring,  that  they  opposed 
the  codicils  dated  the  18th  of  July,  1812 — the  15th 
of  June,  1817— and  the  18th  of  July,  18 J  7.  The 
three  codicils,  so  opposed,  were  propounded,  on  the 

(a)  See  note  (a),  page  452« 
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piurt  of  Mr.  Cunninghaiiiy  in  an  allegation^  con*-  1829. 
sisting  of  eight  articles,  of  which  the  following  was  y*^ 
the  substance :-«-  v^y^^ 

1,  2,  3.  The  three  first  articles  of  the  allegation       ^"•^'" 
pleaded  merely  the  facta  of  the  three  codicils,  of  Comhiiioh^ii 
the  18th  July,  1812,  the  15th  of  July,  1817,  and 
the  18th  of  July,  1817,  in  manner  as  already  stated. 

4.  The  fourth  article  pleaded,  that  the  deceased, 
after  making  these,  placed  the  same,  together  with 
another  codicil  bearing  date  the  30th  August,  1818, 
in  an  envelope^  or  cover,  upon  which  was  written^ 
"  Codicil  to  the  will  of  John  Robley,  Esq,"—'*  To 
George  Robley,  Esq.  Studley  Fari(,"— ^under  which 
there  appeared  a  line  drawn,  and  thereunder  was 
written,  "Thomas  Bird,  Esq,  Sherwood  Park— v 
James  Cunningham,  Scarborough"  {a)-'^hat  the 
said  envelope  was  then  enclosed,  together  with  the 
will,  in  another  envelope,  endorsed,  "  George  Rob- 
ley,  Esq.  or  James  Cunningham,  Esq.  Scarbo- 
rough," the  words,  '*  James  Cunningham,  Esq. 
Scarborough,"  being  in  the  deceased's  hand-writ* 
ing— /Aa/  the  said  (outer)  envelope  was  then  sealed^ 
and  deposited  in  a  box  in  the  deceased's  writing- 
room,  in  the  house  in  which  he  then  resided,  at 
Golden  Grove,  in  Tobago. 

5.  The  fifth  article  pleaded,  that'^the  deceased, 
after  the  making  and  execution  of  the  first  codicil 
pleaded  and  propounded,  viz.  that  of  July,  1812, 
occasionally  opened  the  same,  and  made  alterations, 
by  substituting,   in  divers  places,  other  names  for 

(a)  A  town  of  that  name  in  the  island  of  Tobago,  not  Scar- 
borough in  Yorkshire.  This  is  to  be  nnderstood  where  Scar- 
borough is  named  in  the  case,  throughout. 

V.OL.  I.  G   G 
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182S.  those  originally    written— viz,    "  Fred^ck"     and 

fiw*er  it  Phillisaida,"  the  names  of  two  natural  children,  for 

*^"  "  Edward"  and  **  William,"  the  names  of  two  other 


Smith      natural  children  of  him,  the  deceased,  and  the  name 
ComiixraAM.  and  addition  <*  William  Brasnell,  Esq/'  for  those  of 

<<  Thomas  Bird,  of  Sherwood  Park"— that  the  said 
Thomas  Bird  died  in  July,  1813,  and  the  said  Ed- 
ward and  William  Robley,  respectively,  in  the 
months  of  July  and  November,  1S14— 'that  l^hilli- 
saida  was  not  bom  until  the  21st  of  August,  1815, 
and  that  Frederick  died  about  the  month  of  April, 
1817. 

6.  The  sixth  article  pleaded,  that  the  codicil  of 
20th  October,  1821,  was  prepared  at  the  request  of 
the  deceased,  by  Christopher  Irvine,  Esq.  one  of  the 
deceased's  executors  named  in  such  codicil— /Aa< 
the  deceased,  at  that  time,  was  not  resident  in  the 
house  in  which  the  will  and  former  codicils  were 
deposited,  but  in  a  new  house,  situate  in  the  same 
Golden  Grove ;  so  that,  in  giving  instructions  for 
preparing  such  codicil,  he  was  unable  to  describe 
the  exact  dates  of  the  will,  or  former  codicils,  that 
bearing  date  the  9th  of  January,  1819,  being  the 
only  one  in  the  house,  and  not  produced  to  the  said 
Christopher  Irvine  until  the  morning  (a)  following 
that  upon  which  the  instructions  were  given,  when 
it  was  executed— and  that  the  said  Christopher  Ir- 

(a)  When  the  following  memorandum  was  added,  at  the  foot 
of  this  codicil  of  26th  October,  1B21.  ''  Memorandum— That 
it  being  observed  that  the  codicil  herein  mentioned  to  bear  date 
in  the  month  of  January,  1818,  was  not  duly  witnessed  to  pass 
real  estate,  it  was  this  day  re-executed  by  the  said  John  Rob- 
ley,  immediately  before  the  execution  hereof,  and  witnessed  by 
the  witnesses  hereto— fA«  true  date  of  the  eaid  cotUcii  being  the 
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vine,  as  such  executor,  had  duly  proved  the  will  of        1823, 

the  deceased,  and  the  whole  of  the  said  seven  codi-  ^  '^ 

cils,  in  the  Court  of  the  Ordinary  of  the  island  of  >^v-^ 

Tobago.  ®"^^« 

7.  The  seventh  article  pleaded, /A^/,  at  the  making  Cuiihin«am* 
and  execution  of  the  said  codicil  of  the  26th  of  Octo- 
ber, the  said  deceased  neither  desired  nor  directed 

Mr.  Irvine  to  revoke  any  codicil  by  him  before 
made,  and  that  he  neither  meant  nor .  intended,  by 
such  codicil,  to  revoke  the  codicils  now  propounded, 
nor  adverted,  specifically,  to  the  said  codicils,  or  any 
of  them,  upon  such  occasion — and  that  the  de- 
ceased's will,  together  with  the  first  four  codicils^ 
remained,  in  the  envelope,  in  the  box  at  the  de- 
ceased's former  residence — and  the  last  three  codi- 
cils, at  his  latter  residence— -and  were  so  found  after 
his  decease. 

8.  The  eighth  article  pleaded  merely  the  de- 
ceased's continued  regard  for,  and  correspondence 
by  letter  with,  Mr.  Cunningham,  up  to  the  time  of 
his  decease. 

Two  additional  articles  to  this  allegation  were 
afterwards  admitted.  The  first  pleaded  the  de- 
ceased's afiection  for  his  natural  children,  especially 
his  daughter  Phillisaida,  expressed  to  his  several 
friends— and  that  once,  especially,  about  the  month 
of  May,  1817,  in  conversation  with  a  friend.  Colonel 
Campbell,  he  declared  his  intention  to  leave  this 
daughter,  Phillisaida,  10,000/.     The  second  addi- 

9th  day  of  January,  1819.  Signed,  William  Downe,  John  Vo^ 
merojf  Angus  Ross," — being  the  witnesses  to  the  codicil  of  26th 
October,  1821 — in  which  codicil  itself  is  the  date  January^ 
1818,  by  mistake,  it  thus  appears,  for  Janoaryi  1819. 

O  Q  2 
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I823w       tional  article  merely  exhibited  three  letters  (annexed) 
^f^^       from  the  deceased  to  Mr.  Cunningham,  dated,  re- 
sj^      spectively^  aSth  March,   1819,    9th  August,  1821, 
Smith       and  21  st  of  October,  1821,  in  supply  of  proof  of  the 
dnniiiroBAv.  premises  inentioned  in  the  eighth  article  of  the  ori- 
ginal allegation. 

This  cause  was  heard  upon  the  answers  of  Messrs. 
Smith  and  Blake  to  the  above  allegation— admitting 
^eneni/(y  the  facts  as  pleaded— and  submitting  to  the 
law,  and  the  judgment  of  the  Court,  what  codicil  or 
,  codicils,  if  any,  the  deceased  did  mean  and  intend 

to  revoke,  by  the  codicil  bearing  date  the  26th  of 
October,  1821. 

Judgment. 

Sir  John  Nicholl. 

The  deceased  in  this  cause  executed  a  will,  and 
seven  codicils.  The  will  bears  date  on  the  19th  of 
January,  1808 — the  first  codicil,  on  the  18th  of 
July,  1812 — ^the  second,  on  the  30th  of  August, 
1813— the  third,  on  the  15th  of  June,  1817— the 
fourth,  on  the  18th  of  June,  1817 — ^the  fifth,  on  the 
9th  of  January,  1819-^the  sixth,  on  the  26th  of 
October,  1821—- and  the  seventh,  and  last,  three 
days  after,  on  the  29th  of  October  in  the  same 
year.  The  deceased  died  on  the  3d  of  November 
following. 

Of  these  several  testamentary  instruments,  the 
will,  and  four  codicils,  the  second,  the  fifth,  the 
sixth,  and  the  seventh,  are  not  opposed.  The  first, 
the  third,  and  the  fourth,  on  the  contrary,  are  op- 
posed by  Messrs.  Smith  and  Blake,  the  executors  in 
the  wili-^and  are  propounded  by  Mr.  Cunningham, 
an  executor  named  in  one,  the  fourth,  codicil.  These 
codicils  are  said  to  be  revoked  under  the  sixth  co« 
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dicil,  that  of  the  26th  of  October,  1821,  whereby       1023. 
the  deceased,  ^*  confirms  and  re-publishes  his  will,      ^^ 
bearing  date  in  the  month  of  December,  1807,  or     v^v^ 
in  the  month  of  January,  1808,  and  the  several  co-      Smith 
dicils  thereto,  req^ectively  bearing  date  in  or  about  CviririiroHAv. 
the  month  of  August,  1813,  and  in  or  about  the 
month  of  January,  1818,'*  omitting  any  mention  of, 
or  reference  or  allusion  to,  either  of  the  other  three. 
Now, 

The  revocation  contended  for,  in  this  instance,  is 
clearly  one  by  implication.  If  at  all,  it  is  under 
the  sixth  codicil ;  in  which  codicil,  aether  the  codi«- 
cils  said  to  be  revoked  are  specifically  adverted 
to— nor  has  it,  though  supposed  to  revoke  the  coi- 
dicils  omitted,  any  general  dause  of  revocation. 
That  revocation,  if  at  all,  then,  is  to  be  made  out 
by  mere  inference  from  the  passage  of  the  sixth 
codicil  just  recited-— which,  whether  it  has  or  has 
not,  under  the  circumstances,  the  effect  sought  to 
be  ascribed  to  it  in  law,  is  the  sole  question  for  adr 
judication. 

AH  questions  of  revocation  are  questions,  to  some 
degree,  of  intention ;  for  every  fact  of  revocation 
is  said  to  be  equivocal.  If  so,  the  question,  in  this 
instance,  is  peculiarly  one  of  intention ;  as  the  fact, 
itself,  of  revocation  alleged  must  be  admitted  to  be 
peculiarly  equivocal.  It  remains,  then,  to  consider 
the  other  facts  of  the  case,  I  mean  those  indicative 
of  the  deceased^s  intention,  in  order  to  determine 
the  legal  import  and  effect  of  this  fact  of  revoca- 
tion, so,  in  itself,  as  I  have  just  said,  peculiarly 
equivocal.  I  will  only  premise,  that  two  of  the 
-three  codicils  opposed,  being  regularly  executed, 
iaud  -attested  by  three  witnesses  (the  nature  of  Jthe 
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1823.       third,  that  of  the  18th  of  Jone^lSl?,  hardly  suggesting 

^"^^      that  formality,   as  conveyiDg  a  mere  pecaniacy  le- 

v^^v^      gacy  of  no  large  amomit,  yet  still  that,  as  well  as 

®"^y"       the  two  others,  being  all  written  by  the  deceased 

Cimm«HAM.  himself),  the  intention  to  revoke  these  most  be  clear 

and  unequivoca],  in  order  to  effect  their  actual  re- 
vocation—-all  legal  presumption  being,  obviously,  in 
favor  of  instruments  so  prepared  and  executed. 

And,  first,  is  any  thing  to  be  collected  as  to  the 
testator's  intention  with  respect  to  these  instruioents 
from  the  place  and  company  in  which  they  were  left 
by  the  testator,  and  found  after  his  decease  ?  Some- 
thing 1^  to  be  collected  from  these,  and  that,  deci-> 
dediy,  in  favor  of  the  instruments.  They  are  found 
inclosed  in  the  same  envelope  with  the  codicil  of 
August,  1813,  expressly  ratified  and  confirmed  by 
the  codicil  of  October,  1821,  and  so  admitted  to  be 
operative ;  and,  again,  this  envelope  is  sealed  up  in 
another  envelope  (together  with  the  witlf  ratified  and 
confirmed  as  above),  addressed  by  the  deceased  to 
his  executors.  If  the  rule  "  noscitur  h  sociis*^  at  all 
applies,  this  circumstance  is  material;  for  even  their 
opponents  must  admit  that  these  codicils  make  their 
appearance  in  good  society. 

But  the  question  of  intention  as  to  these  codicib 
may,  I  think,  be  decided  by  other ^  and  clearer,  in- 
dications ;  some  of  which  are  the  following :— r 

Both  envelopes,  of  which  I  have  just  been  speak- 
ing, are  addressed  to  '^  James  Cunningham,  Esq.  ;'* 
the  one,  in  conjunction  with  Mr.  Bird ;  the  other,  in 
conjunction  with  Mr.  Robley.  The  words  "  James 
Cunningham,  Esq.,"  in  the  outer  envelope,  that  ad- 
dressed to  him,  in  conjunction  with  Mr.  Robley,  be- 
ing in  the  deceased's  hand-writing.    But  it  is  one 
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of  the  codicils  iJene  (that  of  June,  1817),  now  said  1823. 
to  be  reyoked,  ihat  appoints  Mr.  Cunningbam  an  ^^ 
executor,  and,  together  with  the  deceased's  cousin^  ^^v^. 
Mr.  Kneller  Smith,  the  guardian  and  trustee  of  the  Smith 
deceased's  natural  ^children.  And  these  appoint-  dmNuoHAnf. 
ments  of  Mr.  Cunningham  are  in  the  following  emr 
phatical  words  :t-^<'  And  I  hereby  declare,  that  I  ap- 
point, as  an  executor  and  trustee  of  my  said  will  and 
estate,  James  Cunningham,  £sq.,  of  this  island,  to 
whom  only,  and  to  him^  in  intire  confidence,  I  con-* 
fide  my  private  papers  in  Tobago ;  and  I  expressly 
request  him  to  be,  and  I  hereby  appoint  him,  guar- 
dian and  trustee  of  my  natural  daughter  PhiUisaida, 
and  any  other  natural  child  I  may  haye.** 
.  Now  that  the  deceased,  had  he  meant  to  revoke 
these  appointments,  should  leave  his  meaning  to  be 
collected  from  mere  inference  ;and  intendment,  is 
improbable  enough,  in  itself,  especially  as  contrasted 
with  what  appears  on  the  face  of  the  codicil  of  Au<*' 
gust,  1813,  where,  meaning  to  revoke  the  appoint- 
ment of  Mr.  Brook  as  executor,  he  does  it  in  formal 
and  direct  words :— -^'  I  hereby  exclude  Charles 
Brook,  Esq.,  from  being  an  executor  and  trustee 
under  my  will."  And  the  improbability  of  any  such 
revocation  is  rendered  still  greater,  by  the  circum- 
stances, which  are  both  pleaded  and  proved,  that  his 
correspondence  with  Mn  Cunningham  continued 
until,  and  was  only  interrupted  by,  the  deceased's 
death ;  and  that  it  was  not  only,  or  chiefly,  of  a  mer« 
cantile  or  commercial  nature,  as  suggested  in  the 
answers  of  Messrs.  Smith  and  Blake,  but,  on  the 
contrary,  was  a  correspondence  of  the  most  intimate 
and  confidential  sort ;  as,  I  think,  sufficiently  appears 
from  the  letters  annexed  to  the  allegation*    ,Nor  does 
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1828.       any  inference  to  the  contrary^  as  ccmtended,  at  all 

^^      result  from  Mr,  Irvine*s  appointment  as  an  executor 

x^f^sr^      and  trustee,  by  the  codicil  of  I82I9  to  my  judgment. 

Smith       There  is  nothing  tending  to  shew  that  he  was  subn^ 

K^MMiMQUAM.  stituted  in  the  place  of  Mr,  Cunningham— he  is  not 

appointed  sole  executor*— the  deceased  expressly,  and 
in  terms,  appoints  him  ''  one  of  his  executors  and 
trustees/'  to  act  in  conjunction  with  his  '^  other  exe- 
cutors and  trustees*^-«->from  the  number  of  which 
^*  other  executors  and  trustees*'  I  am  satisfied  that 
it  was  not  his  intention  to  exclude  Mr.  Cunningham. 
Consequently,  I  am  of  opinion  that  it  was  not  his 
intention  to  rcYoke  this  codicil  of  June,  1817 ;  and 
by  necessary  inference,  not  the  two  others,  said  to 
foe  revoked,  together  with  this  codicil  of  June,  1817. 
But  further^— the  deceased,  on  executing  the  co- 
dicil of  1821,  which  is  said  to  revoke  the  three  prior 
codicils  omitt^  to  be  specified,  re^-executed  the  co^ 
dicil  of  January,  1819.  Now  the  object  of  that  co- 
dicil is  to  convey  a  further  provision  to  his  natural 
children,  through  the  medium  of  Messrs.  Cunning- 
ham and  Kneller  Smith,  as  their  guardians  and  trus- 
tees. Can  it  then  be  suppased  that,  in  the  same 
instant,  and  almost  by  the  same  act,  the  deceased 
revoked  the  codicil  of  June,  1817,  the  instrument 
on  which  alone  rests  the  appointment  of  these  gen- 
tlemen as  such  guardians  and  trustees  ?  And  I  may 
further  observe,  that  the  codicil  of  October,  1821, 
expressly  confirms  the  codicil  of  1813 ;  which,  itself 
agaihj  expressly  confirms  the  codicil  of  1812,  now, 
by  the  operation  of  this  same  codicil  of  October, 
1821,  argued  to  be  revoked. 

Again,  the  codicil  of  1812  (said  to  be  revoked  as 
above)  is  the  only  one  by  which  the  deceased's  hous^ 
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keeper  (as  he  terms  her),  M'Kenzie,  the  mother  of      1628. 
these  natural  children,  has  any  thing  like  an  ade-       Term, 


quate  provision.  But  the  last  and  latest  act  of  the 
deceased's  life,  so  far  from  implying  diminished  re-  ®"™ 
gard  or  affection  for  M^Kenzie,  ivhich  the  revocar  CumiiiiGBAii. 
tion  of  this  codicil  would  imply,  infers  the  direct 
contrary;  for  only  three  days  after  executing  the 
codicil  said  to  revoke  that  of  1812,  to  wit,  on  the 
29th  of  October,  the  deceased  executes  a  further  co- 
dicil, for  the  sole  purpose  of  still  further  providing 
for  M^Kenzie ;  in  which,  after  stating  his  anxiety 
for  her  future  welfare,  and  that  she  may  live  with 
the  comforts  she  has  thentofore  enjoyed,  &c.  he 
expressly  desires,  that  she  shall  be  permitted  to  oc- 
cupy his  house  at  Golden  Grove,  until  his  executors 
and  trustees  can  make  arrangements  for  her  in  the 
town  of  Scarborough-— Mtff,  during  that  time,  she 
shall  have  the  attendance  of  all  the  servants  and 
domestics,  who  have  thentofore  been  in  the  habit  of 
waiting  upon  hex-^ikat  his  said  executors  and  trus- 
tees shall  build  her  a  commodious  house  in  the  town 
of  Scarborough  aforesaid,  &c.  &c.  How  utterly  in- 
consistent all  this  (which  supposes  M^Kenzie  in  the 
possession  of  an  adequate  provision)  is  with  any  in- 
tended revocation  of  the  codicil  of  1812,  on  the  part 
joi  the  deceased,  is  too  obvious  for  a  comment. 

Upon  these  considerations,  to  which  others  might 
be  added,  I  am  quite  satisfied  that  Mr.  Cunningham 
remains  an  executor,  and  that  all  these  codicils,  so 
meant  by  the  testator,  ought  to  be  taken  as  parts  of 
his  will ;  although  the  sixth  codicil  recites  the  will, 
and  two  only,  of  the  five,  prior  codicils  as  for  con- 
firmation. Had  he  meant  it  to  be  otherwise,  the 
^.estator  would  have  signified  this  plainly ^  as  in  thf$ 
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1023.       codicil  of  1812;  where,  meaning*  to  revoke  two  priw 

•^^      codicils,  he  does  so  by  a  distinct  reference  to  eadi 

y^s^-^     of  them,  and  in  words  directly  expressiTe  of  a  re- 

smith      vocatory  intention  (a).     The  whole  difficulty  of  the 

Co«s»oHAM*  case  has  arisen  from,  and  is  to  be  accounted  for  by, 

this  sixth  codicil  having  been  drawn  np  at  a  late  pe- 
riod of  his  life,  in  the  absence,  and  without  any  ac- 
curate recollection  on  his  part  as  to  the  nnmber,  or 
dates,  of  his  former  testamentary  instruments ;  and 
from  its  not  having  been  written  by  the  deceased 
himself,  but  prepared  through  the  agency  of  Mr. 
Irvine,  wholly  a  stranger  to  his  former  testamentary 
acts.  That  Mr.  Irvine,  however,  had  no  anqptdon 
of  the  deceased  meaning  to  revoke  the  unrecited 
codicils  by  this  sixth  codicil,  is  evident  from  the 
circumstance  of  his  having  applied  for,  and  taken, 
probate  of  the  will,  and  the  whble  seven  c6dicils,  in 
die  Court  of  Ordinary,  in  the  island  of  Tobago. 

I  have  only  to  add,  that  if,  upon  a  true  construc- 
tion, the  legacies  to  the  natural  children  in  the  se- 
veral codicils  arCf  as  they  are  suggested  to  be,  accu^ 
mulativCf  it  may  possibly  be,  as  argued,  that  the 
natural  children  will  be  provided  for,  more  largely 
than  the  deceased  can  be  reasonably  supposed  to 
have  contemplated  (6).     This,  though  the  Court  may 

(a)  *'  I,  John  Robley,  do  hereby  completely  and  for  erer  re- 
voke the  two  codicils  to  my  last  will  and  testament,  dated  on  or 
about  the  10th  of  January,  1808,  the  said  two  codicils  bearing 
respectively  the  dates  of  Tobago,  13th  of  October,  1808,  and 
St.  Vincent,  30th  November,  1800."— Codicil  of  Jaly,  1812. 
.  (6)  By  the  first  codicil,  that  of  1812,  as  altered  by  the  de* 
ceased  subsequent  to  her  birth  ia  1815,  his  daughter  PhilUsaida 
"was  bequeathed  1000/.  and  100/.  per  annum.  The  second'  co- 
dicil, that  of  1817,  bequeathed  her,  specifically,  1546/.  (a  prin- 
cipal sum  then  in  the  hands  of  BIr.  ILncller  Smith,  the  deeeased'a 
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lament,  it  has  not  power  to  control ;  nor  can  it  suffer       l^d. 
any  consideration  of  the  sort  at  all  to  influence  its      "^^ 
judgment,  as  to  what  codicils  are,  and  what  are  not,      v^^v^^ 
entitled  to  probate.  It  is  the  province  of  another  Court       Sanxn 
to  put  a  right  interpretation  on  the  instruments  pro-  CumiiNOHAif. 
nounced  for— a    province    into   which  this   Court 
(which  has  only  to  determine  what  instruments  ought 
to  be  pronouQced  for)  has  neither  the  inclination,  nor 
the  right,  to  obtrude  itself.     Being  satisfied  that  the 
deceased  meant  all  these  codicils  to  operate,   the 
Court  has  no  choice  but  to  decree  probate  of  the 
whole  to  Mr.  Cunningham,  jointly,  of  course,  with 
the  other  executors. 

^ousId)  with  interest,  together  with  the  several  sums  of  1000/. 
and  4000/.  Lastly,  the  third  codicil,  that  of  1819,  bequeathed 
her  dOOO/.  and  250/1  per  annnm.  Supposing  therefore  the  le- 
gacies in  the  several  codicils  to  be  aocomnlatiTe,  and'  not  sub- 
Utitutive  [i.  e.  supposing  the  legacy  in  each  succeeding  codicil 
to  be  accumnlative  upon,  and  not  in  lieu  of,  that  in  the  codicil 
preceding  it],  this  daughter  Phillisaida  alone  would  be  entitled 
to  no  less  a  sum  than  12,546/.  and  350/.  per  annnm.  And  as 
the  codicil  of  26th  October,  1821,  bequeathed  to  the  testator's 
other  natural  daughters,  Sybil  and  Clara,  '*  an  estate  similar  in 
all  respects''  to  that  given  by  former  codicils  to  Phillisaida,  the 
provision  for  these  three  natural  children  alone  would,  upon 
jthis  construction,  amount  to  37,638/.  and  1050/.  per  annum ;  a 
provision,  it  was  argued,  quite  out  of  reason,  and  ruinous  to 
his  estate,  and  which  the  deceased  therefore  cpuld  never  be 
supposed  to  have  contemplated* 
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Foster  i;.  Foster  and  Others. 


(By  Letters  of  Request  from  the  Chancellor  of  the 

Diocese  of  Lincoln f 


AwiUindco*  X  HIS  was  a  cause  of  proving,  in  solemn  form  of 
t^TSf  'l^  law,  the  last  will  and  testament,  with  a  codicil,  of 
S?^*  ^r  Charles  Foster,  late  of  the  city  of  lincoln,  de- 
tfaedesthoftiie  ceased,  promoted  by  Ann  Foster,  widow,  the  retict 
fUem  Mved  of  the  deceased,  and  a  legatee  in  the  same,  against 
whidb^raiidly  Charles  Foster,  eldest  son,  and  several,  the  other, 
t^cHutUTt:  children  of  the  deceased.  These  other  chUdren, 
nbSkJee  o^*  i^^ven  in  number,  were  before  the  Court,  consenting 
these  iostro-  that  tbis  Will  and  codicil  propounded  should  be 
feet  pro-  pronounced  for.  No  appearance  had  been  given  for 
?ea,mnd  con-  the  eldest  SOD,  Charles  Foster,  and  the  proceedings, 
J^3il!tor,^®  M  against  him,  had  beea  in  pcenam  throughout.  This 
cMdS  P"^  suit  was  instituted  in  the  Court  of  Arches,  in  the 
w  p«Mm  first  instance,  by  virtue  of  letters  of  request  hov^ 
com.  '  the  Chancellor  of  the  diocese  of  Lincoln. 

Judgment, 

Sir  John  Nicholl. 

The  facts  of  this  case  are,  briefly,  the  following:—* 

The  deceased,  early  in  June,  1822,  had  been  for 
some  time  unwell,  and  was  advised  by  his  solicitor, 
ftud  by  his  medical  attendant,  to  settle  his  afiairs ; 
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and  it  appears,   that  he  only  deferred  complying       1823. 
i¥ith  this  advice  until  certain  estates,  held  by  him-       Te^. 
self  and  his  brother  Thomas  Foster  (formerly  in     w%^^ 
partnership  with  him  as  a  builder)  in  joint  tenancy,      FowBa 
were  severed,  by  deeds  of  partition,  so  as  to  oust      FosTuf. 
the  right  of  survivorship  incident  to  estates  so  held, 
and  leave  each  brother  at  liberty  to  dispose  of  his 
several  share.    Instructions  for  effecting  this  parti-<- 
tion  had  been  given  to  Mr.  Bromhead,  the  brother'^ 
solicitor,  who  prepared  the  necessary  deeds  of  par- 
tition ;  and  these  were  finally  executed  by,  and  be-^ 
tween,  the  two  brothers,  at  Mr.  Bromhead's  office, 
in  Lincoln,  about  ten  o'clock,  on  the  morning  of 
Wednesday,  the  22d  of  June,  the  day  upon  which 
the  deceased  actually  died.     The  deceased  returned 
home  on  horseback,  and  was  visited  there,  about  one 
o'clock  on  that  day,  by  his  medical  attendant.    That 
gentleman,  finding  the  deceased  considerably  worse, 
and  apprizing  his  wife  of  this, '  left,  by  her  desire, 
a  message  at  the  office  of  his  solicitor  Mr.  Swan, 
that  a  Mr.  Cook,  one  of  his  clerks,  should  be  sent 
to  the  deceased  for  the  purpose  of  making  his  will 
as  soon  as  he  came  in— -Mr.   Swan  himself  being 
absent  from  Lincoln,  and  Cook  not,  just  at  that  time, 
in  the  way.     Cook  attended  the  deceased  accord- 
ingly, though  not  till  about  five  o'clock,  and  took 
instructions  for  his  will,  the  purport  of  which  he  im- 
mediately reduced  into  wtiting  in  the  deceased's  pre- 
sence. He  then  withdrew,  at  his  desire,  with  his  bro- 
ther Thomas  Foster  into  an  adjoining  room,  in  order 
to  calculate  more  nicely  the  value  of  his  property, 
and  to  consider  the  best  and  easiest  mode  of  carry- 
ing his  testamentary  intentions,  explained,  as  above, 
by  the  deceased  himself,  into  full  and  final  efiect. 
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1828.      Certain  alterations  were  mide  in  the  kMrfractibmi^ 
^^^     as  originally  taken,  in  the  course  of  this  conference; 
s^v^      which  alterations,   however,  the  brother,  Thomas 
FotTSR      Foster,  afterwards  explained  to  the  deceased,  "^^lo 
approved  of  them ;  and  desired  that  a  will  dioQld 
be  prepared,  immediately,  pursuant  to  the  original 
instructions  thus  altered  or  modified.     The  deceased 
shortly  after  fainted  away,  and  became,  so  rapidly, 
worse  and  worse,  that  Cook,  who  had  instantly  set 
about  preparing   a  will,    was  repeatedly  urged  ta 
dispatch,  and  was  at  last  obliged  to  conclude,  some^ 
what  abruptly,  in  order  that  the  deceased  might 
execute  it  so  as  to  pass  real  estate  of  which  Us 
property  principally  consisted  (n).      The  will,  in 
this  state,  was  taken  to  the  deceased,  and  was  iftr/jr 
executed  by  him  in  the  presence  of  three  witnesses. 
This  main  object  of  the  parties  being  thus  aecured» 
Cook,  the  writer  of  the  will,  began  drawing  up  a 
codicil,  by  way  of  explaining  the  will,  and  express- 
ing the  deceased's  intentions  more  fully  and  dis« 
tinctly ;  but  before  this  could  be  accomplished,  though 
he  wrote  with  the  utmost  possible  expedition,  he  was 
apprized  that  the  deceased  had  expired.     These  in- 
struments are  the  will  and  codicil,  severally,  (mr- 
iually)  propounded  in  this  cause.    I  should  say  that 
the  son,  Charles  Foster,  was  fully  aware  of  these 
transactions,  and  was  actually  present  at  the  exe- 
cution of  the  will. 

On  the  seventh  day,  the  29th  of  June,  following, 
this  wiU  and  codicil  were  produced  to,  and  read  in 
the  presence  of,  the  several  members  of  the  family, 
assembled  on  the  occasion  of  the  deceased's  funeral. 

(a)  The  deceased's  real  property  was  estimated  at  about  9000L 
in  value;  his  personalty,  at  only  about  3  or  4000JL 
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After  fiupper,  the  eldest  son,  Charles  Foster,  desiring 
to  see  this  will  and  codicil,  they  were  handed  to  hini, 
together  with  the  "  instructions/'  by  the  brother, 
Thomas  Foster,  who,  soon  after,  retiring  for  the 
night,  left  his  nephew,  apparently,  perusing  these, 
merely  desiring  him,  when  he  had  done  with  them,  to 
give  them  to  his  mother  for  safe  custody ;  instead  of 
which,  however,  it  appears  that  he  left  the  room^ 
and  presently  the  house,  abruptly,  taking  them  with 
him.  Of  the  subsequent  history  of  these  several  in- 
struments all  which  is  known  to  a  certainty,  is,  that 
the  fragments  of  them  were  found,  on  the  following 
morning,  scattered  in  several  closes  or  fields  adjoin«- 
ing  the  river Witham,  near  the  deceased's  house: 
but  there  is  no  question  that  this  son  Charles  Foster 
had  attempted  to  destroy  these  several  instruments, 
altogether,  by  so  tearing  them  to  pieces,  and  scatter* 
ing  the  fragments,  where,  as  I  have  just  said,  they 
were  found,  by  one  of  the  brother  Thomas  Foster's 
children,  on  the  next  succeeding  day. 

It  further  appears,  that  the  fragments  of  thn 
will  and  codicil  (all  carefully  collected)  were,  on  or 
about  the  7th  of  July  following,  pasted  on  two  se- 
veral sheets  of  paper,  now  before  the  Court,  marked 
A.  and  B. ;  and  that  Mr.  Cook,  shortly  after,  co- 
pied out  these  fragments,  filling  up,  at  the  same  time, 
from  memory  and  recollection,  those  parts,  the  frag- 
ments of  which  could  not  be  found.  Such  copies 
are  also  before  the  Court,  being  the  papers  marked 
C.  and  D.  (a),  in  which  the  words,  not  to  be  found 
among  the  fragments,  and  so  supplied  by  Mr.  Cook> 


1829. 

Term. 


FOfTBR 
FotTSBk 


(a)  Paper  C.  was  as  follows : — ^The  words  and  letters  printed 
in  italics  beiog  those  supplied  by  Cook,  the  writer  of  the  will. 
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1823.       from  memory^  are  underscored^  to  distinguish  tiiem 
^^      from  the  others.    And  I  am  satisfied  from  the  whole 


FotTBE       ^^  memory,  underscored,  to  diBtiDgaish  them  from  tlie  others^ 
V.  in  (he  original  paper. 


This  is  the  last  will  aitd  testament  of  me  Charles 
Foster^  of  the  city  of  Lincoln,  builder,  which  I 
make  in  manner  /olio wing,  that  is  to  say,  I  ghe 
afld  devise  unto  my  son,  Charles  Foster,  all  thtX 
messuage  or  inn,  commonly  called  the  Roy  a/  Oak, 
with  the  close,  or  paddock,  and  other  h^editaments 
thereto  belonging f  situate  in  the  city  of  Lincoln, 
aforesaid,  and  now  in  the  occupation  of  my  said  soa 
Charfe^  Foster,  to  hold  the  same,  unto  and  to  the 
use  of  my  said  son  Charles  Foster^  his  heirs  and 
assigns,  for  ever,  subject  nevertheless  and  charged, 
and  chargeable,  with  the  payment  of  the  sum  of 
one  thousand  four  hundred  pounds  to  be  paid  to  my 
executors  hereiiiafter  named,  within  twelve  calem/iir 
months  next  after  my  decease.  I  give  and  devise 
all  that  my  messuage  or  dwel/in^-Aouse,  with  the 
garden  and,  paddock  thereto  adjoining  and  belong'- 
ing,  and  situate  in  the  parish  of  St.  Botolph,  and 
noa^  in  my  occupation,  unto  my  dear  wife  Sarah  ^ 
Foster,  and  her  dLSsigns,  for,  and  during  the  term  of 
her  natural  life,  if  she  shall  so  long  continue  my 
widow ;  and  from  and  after  her  decease,  or  marrying 
again,  whicA  should  Jirst  happen,  I  give  and  devise 
the  same  unto,  and  to  the  use  of  my  son  David 
Foster,  his  heirs  and  assigns  for  ever.  I  give  and 
devise  nnto  John  Coupland,  of  the  said  city  of  Lin- 
coln,  merchant,  and  Johnf  Dixon,  of   the  same 

^"^^^^^— ~  ill!  I  I  I     ■      —i^— —       I  I      ■ 

•  This  should  be  *<  Ann."    Vide  note  (6),  page  468. 
t  This  should  be  <<  Rkbftrd."    Vidolbid. 
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evidence  in  the  case,  particularly  that  of  Cook  and  1823. 
the  brother,  that  paper  C  contains  the  whole  sub-  y^JJ; 
stance  of  the  deceased's  will ;  and  that  paper  D 
expresses  the  true  tenor  and  effect  of  the  codicil,  so 
drawn  up  by  Cook,  pursuant  to  the  deceased's  direc- 
tions, in  his  life«time-^the  writer  breaking  off,  im- 
mediately, on  being  apprized  of  his  death.  The 
original  instructions^  I  should  add,  being  written 
▼ery  close,  in  a  small  hand,  and  on  both  sides  of  a 
sheet  of  paper,  the  fragments  of  these  could  not  be 
put  togetlier,  like  those  of  the  will,  and  codicil. 
They  are  before  the  Court,  indeed  j  but  still  as  frag- 
ments only. 

Such  are  the  facts  of  this  case,  the  application  of 
the  law  to  which  is  attended  with  little  difficulty. 
The  evidence,  I  think,  establishes  the  factum  of 
the  alleged  will — and  also,  that  the  codicil,  so  far 
as  it  goes,  is  conformable  to  instructions  given  by 
the  deceased,  and  was  reduced  into  writing  during 
his  life.     Consequently,  not  only  this  will,  if  in  ex- 

place,  iTzaltster,  all  and  every  my  messuages,  lands, 
tenements  ^nd  hereditaments  ^i/uate,  lying,  and  be- 
ing at  Haddington,  and  Thorp  on  the  Hillf  in  the 
county  of  Lincoln,  to  hold  the  same,  with  the  ap- 
purtenances, unto,  and  to  the  use  of,  the  said  John 
Coupland,  and  John  Dixon,  their  h^^irs  and  assigns, 
for  ever ;  nevertheless  upon  the  trusts  hereimflev 
mentioned,  that  is  to  say,  upon  trusty  &c.  &c. 

Paper  D  was  similar,  ia  general  appearance,  to  paper  C — 
ihe  words  supplied  from  memory  bearing  nearly  the  same  pro- 
portion to  the  others  in  thit,  as  in  paper  C.  It  Was  not  thought 
necessary,  however,  that  either  this,  or  the  yokok  of  paper  C 
should  be  printed. 

VOL.  J.  B  H 


^HS 


1823. 
Trinity 


Foster 

PotTBR. 
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istence,  WoQld  b^  enftitled  to  probate,  but^  undct  the 
circumstances,  the  codicil  also,  thou^  miexeeutcd, 
tipon  principles  too  familial'  to  all  of  w  to  soggcHt 
to  the  Court  any  need  of  repeating  them  (a)w  JkxA 
the  Court  being  Batisfied^-^rst,  that  these  insfarth 
ments  have  ceased  to  exist  (to  exist,  that  la,  in  thetf 
integral  state)  only  under  the  circnitishBiced  jtwt  dt»- 
scribed^-«-*but  that,  secondly,  the  true  tenor  and  effect 
at  least,  of  these,  though  not  all  the  very  wordi^ 
are  still  before  it  in  papers  C  and  IX>M*iiiider  these 
circumstances,  it  is  no  less  its  duty  to  pron^uticse 
for  papers  C  and  D^  than  it  would  have  beea  io 
have  pronounced  for  the  original  instrumentB  them- 
selves, if  total  and  entire.  Ac<iordingiy,  I  dc^lree 
administration  to  the  tridoW  with  papers  C  and  D 
annexed  {b). 

{a)  See  Wood  and  Wood,  1  t^hiUimore,  357.  Sikes  v.  Saaidi. 
2  Phillimore,  355,  et  al.  pass, 

(b)  The  sentence  wsls  as  follows : — 

The  Judge,  &e.  **  pronounced  far  the  force  and  talidttjef  the 
true  and  original  last  will  and  testament,  with  a  codicil  thereto, 
of  Charles  Foster,  the  deceased  in  this  cause,  the  said  will  be- 
ing wi(h6ut  date,  and  the  said  codicil  without  date  or  snhscrip^ 
tion,  otcontaiiied  in  two  paper-writings^  mailced  reapectJrdf 
with  the  letters  C  and  D,  now  remaining  In  the  regislry  of  ttii 
Court,  annexed  to,  and  pleaded  and  referred  to  io^  a  certain  al- 
legation given  in,  and  admitted  in  this  cause,  on  the  part  and  he* 
half  of  Ann  Foster,  the  lawful  relict  of  the  said  deceased^  and  a 
legatee  named  in  the  said  will,  and  bearing  date  on  the  4A  Ses- 
sion of  Hilary  Term;  to  wit,  Monday,  the  lOth  day  of  FefaSrn- 
ary,  1823 — and  directed  the  Christian  names  of  l&e  aaid  Aim 
Foster  and  Richard  Dixon,  in  the  said  will  and  codicil  called 
Sarah  Foster,  and  John  Dixon,  to  be  altered — to  wit,  the  said 
name  Sarah  to  be  altered  to  Ann,  and  the  said  name  Jokn  to  be 
altered  to  Richard." 

It  appeared,  as  should  be  stated,  in  ordet  to  explahi  this  last 
part  of  the  sentence,  from  Cook's  evidence,  that  in  snpptyii^ 
from  memory,  the  defectird  pails  of  the  will,  and  eoittefl,  in 
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Costs  were  prayed  against  the  son,  Charles  Poster.       loa^ 
Court.  ^^ 


I  feel  some  cfifficulty  sbonfc  tondenMing  this  party 
in  costs.  Of  the  gross  impropriety  of  his  conduct,  Foster 
there  catk  be  but  one  opinion :  it  dan  scarcely  be  fobtbr, 
reprobated  in  languslge  seyere  enough.  But  he  has 
given  no  appearance-— tiie  proceedings,  as  against 
him,  are  bad»  in  panam  merely ;  and  I  ohsert^  oh 
mentioD^  either  of  €osts,  eo  nomine  at  least,  or  dff 
tbe  act  ei  spoliation  of  whieb  this  son  Charles  Fofr* 
ter  now  stands  eenvicted,  if^  the  <^  decree''  which 
has  been  served  upon  hin^  ^'  to  see  prroceedings.'* 
J.  am  aware  oi  no  instance  of  a  party  having  been 
condemned  m  costs  under  sach  eireiunstances.  The 
case  cited  by  the  counsel,  that  of  Blackmore  and 
Thorpe  against  Brider  (a),  was  a  eriniinal  suit.^^^ 
Question  reserved. 

On  a  subsequent  day— Per  Curiam^^^ 
I  think  that  the  Court  is  justified  in  giving  against 
this  party  the  costs,  as  prayed.  The  ^^  decpee"  in-* 
timaiedf  that,  ia  case  of  his  not  appearing,  &o.  die 
Coi^rt  would  proceed  through  the  several  iirtenne-*- 
di^te  steps,  to  the  givilig;  of  a  firiai  seirttece  in  th^  • 
cause,  *'  according  to  law  and  jusfke :"  and  it  does 
appertain  sufficiently  to  both  of  these,  in  my  jui%* 
m^nt^  to  condeom  in  the  cost»  Of  this  suit,  the  per^^ 
son>  jwhose  gross  misconduct  hsA  prineipaily  B^ea^ 
sio^d  it.  I  say  *^  principally,"  foteause  thesle  pat^-^ 
tie^  must  have  come  before  the  Court  to  estab^i 
tha  codicil,  had  th^e  bee»  no  act  of  spoliation^ 

jpscpeira  C  and  O,  be  had  written  John  idstead  of  tUehard  Dixon, 
iMd  8amh  instead  of  Ann  Tosfer  (the  deteea^edTs  wido^),  mei^dy 
inadvertedtly^  or  by  HBtaiee. 
.    (a)  2  PUlUmoiie,  pi«e  359. 

H  H  2 
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Trinity 

Bye-day.  ThOMAS  and  HUGHES  V.  MoRMS* 

{An  Appeal  from  the  Consistory  Court  of 

St.  David's.) 

QiMtrf,  whe-  X  HIS  was  an  appeal  from  the  Consistory  Court  of 
S^  u*aL.'  St.  David's,  where  originally  it  was  an  application 
kl  Ae  SS^  for  a  faculty  to  confirm  the  erection  of  a  vestry-roow 
^D^ftaT^  and  gallery,  in  the  parish  church  of  Langfaame,  ia 
gnntiiig  a  fa-  the  county  of  Carmarthen. 

torj  of  certain  A  process  was  taken  out  at  the  suit  of  Thomas 
made  in  a  pa-  and  Hughes,  churchwardcns  of  the  parish,  reciting, 
5^re2lSr!!j  '''A«^  at  ayestryheld  on  the  27th  of  April,  18S0, 
(^tffuto  *^^  ^y  adjournment,  on  the  29th  of  the  same 
hi)  of  legal     month,   it  was  resolved,    that    the  churchwardens 

form  in  die  .  « 

pabiication  of  should  coustruct,  and  they  were  empowered  to  con- 
lHatryiu  which  struct,  a  vcstry-room  and  gallery  in  the  said  church, 
were***^we"d  according  to  a  plan  then  produced;  and  that,  in 
""^bh^aod  P^^^oance  of  this  order,  the  vestry-room,  and  gallery 
the  chnrch-  over  it.  Were  constructed  and  completed ;  and  that 
empowered  to  they  prayed  a  faculty,  approving  and  confirming  the 
make  them,      ^urork."     Accordingly,  "  the  vicar,  churchwardens, 

and  parishioners,  are  cited,  to  shew  cause  why  the 
faculty  should  not  be  g^nted,'*  with  the  usual  inti* 
mation,  <^  that  if  they  do  not  appear,  or,  appearing, 
do  not  shew  sufficient  cause  against  it,  the  faculty 
will  be  granted." 

Ah  appearance  was  given  for  some  of  the  pa- 
rishioners, but  Morris  was  the  only  party  who  con- 
tinued the  opposition.  The  grounds  of  opposition 
were  stated  in  *^  an  act  upon  petition,'*  and  replied 
to ;  and  affidavits  in  support  of  the  differ^it  state* 


AacH£s  cauRT  OF  .cAKT£jtBURr.  471: 


meats  were  filed  on  each  side.     The  matter  came       1823. 
•n  for  hearing,  in  the  Consistoiy  Court,  on  the  28th      '^ 
of  November,  1822^  whea  the  surrogate  presiding      %^v^/ 
in  that  Court,  refused  to  grant  the  faculty,  and  dis-*     TnoMAt 
missed  the  suit,   but  without  costs  on  either  side.     MoRMt. 
From  this  decree  the  churchwardens  appealed  to- 
the  Court  of  Arches ;  and  the  appeal  now  came  on 
for  hearing. 

In  opening  the  cause  on  the  part  of  the  respon- 
dent, it  was  stated,  thai  the  objections  to  the  g^rant 
of  the  faculty  principally  relied  on,  were,  first,  that 
the  vestry  was  not  legally  held,  there  being  no  prooi^ 
that  the  notice  of  holding  it,  after  being  published 
in  the  church,  was  affixed  to  the  church-door,  as  re- 
quired by  the  late  act  of  Parliament  {a)  ;  and  se- 
condly, that  the  additions  were  not  necessary  for  the 
accommodation  of  the  parishioners. 

On  the  part  of  the  appellants,  it  was  stated,  in 
the  opening,  that  there  was  direct  proof  that 
notice  of  the  vestry,  and  its  particular  object,  was 
duly  published  in  the  church-^^A^^  the  vestry  was 
held  in  the  usual  manner,  and  continued  by  ad^ 
journment — that  the  general  concurrence  of  the  pa- 
rish was  evident— Ma/  the  work  was  done,  and  no 

(a)  58  Geo.  3.  c.  09.  **  An  act  for  Ihe  Degulatipn  of  parish 
▼estries/' which  provides^  s.l,  that  '' no  yestry,  or  meeting  of 
the  inhabitants  in  vestry,  of  or  for  any  parish,  shall  be  ho|den, 
until  public  notice  shall  have  been  given  of  such  vestry,  and  of 
the  place  and  hour  of  holding  ihe  same,  and  the  special  purpose 
4hereof^  three  days,  at  the  least,  before  the  day  to  be  appointed 
for  holding  such  vestry ;  by  the  publication  of  such  notice  in  the 
parish  church,  or  chapel,  on  some  Sunday,  during,  or  imme- 
diately after,  divine  service ;  and  by  affixing  the  tamet  fairfy 
wrttten  or  printed,  on  the  principal  door  of  such  church  or 
xkapeU' 


4tl! 
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objection  taken  til  long  after  it  uras  finislied,  mikm 
diapates  arose   iq[Km   oth^  mbjedt^'^htkat  even  if 
tfcere  were  sinte  amission  of  legal  lena  QmA  whidi 
Vina  not  proirady  nor  could  ]be  prmnned),  «n  respect 
tp  the  votice,  liovever  it  might  expoae  the  chiwpch- 
wardeba  to   ridk,  in  rc^asd  to  the  expeiicey  H  the 
altemlaeiis  should  wft  be  approved  by  the  ordinary, 
still  the  objection  was  not  fatal  in  this  «ai6}  aad 
did   not  Und    th^     ordinary^  ki   the   eKe«cise  of 
bis  diseretion^  in  the  grant .  of  a  Aienlty  eonfimiagf 
the  work  when  done,  if  in  itself  the  ereotion  was 
proper  to   be  confirmed.      It  was  farther    stated, 
thai  the  affidavits,  taken  in  their  just  result,  fidfy 
esfablishedy  the  want  of  increased  aocommodatioo' 
in  the  churdv-^the  general  concnrrencse  apd  npffto- 
bation  of  the  parisfaioners-«-the  making  of  a  qi]^- 
quent  rate,  to   defray  the   expenoe— -and  that  the 
opposition  manifestly  gr^w  out  of  disputes  wUch 
afterwards    arose   respecting   the  allotment  of  the 
seats  in  the  new  gallei^y ;  which  allotment  had  no- 
thing to  do  with  the  present  question,    and   would 
not,  in  any  degree,  be  affected  by  the  grant  of  this 
faculty. 

The  Judge- 
Sir  John  Nicholl, 

Then  observed,  that  having  read  all  the  papers, 
and  affidavits,  he  was  strongly  disposed  to  concur 
in  the  view  of  the  case  as  stated  in  the  opening  by 
the  appellants'  counsel ;  and  he  asked  the  eonnsel 
for  the  respondent,  whether  they  could  hope,  in  the 
argument,  to  maintain  with  success,  either  that  the 
faculty  could  not  legally  be  granted;  or  that,  under 
the  circumstances  resulting  from  the  affidavits,  it 
would  not  be  a  proper  exercise  of  the  discretion  of 
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the  onliMiy  to  oonfirm  the  ereotimi  <^  thm  ^^ 
acoommodationK  in  fh^  church  of.Ao^populpils  9^ 
opulent  a  parish?  and  whether  their  parity  W^u)4 
not  he  eonl^nt  to  rabmit  to  ^mvwwl  of  tb^  depree 
np^akd  firom»  aiid  to  it  gnnt  of  tb§  fiEi^ullyj  pror 
vkled  the  ^iirt»  in  the  hop^of  prQi«o<;ing  €«oqiti«r 
tioD,  and  restoring  harmofiy  ia  tlie  par^h,  fifcoAri4 
^fae  diapoaed^  in  that  ease,  to  giye  no  costs  ? 

This  propQsitioo  being  aeo^^ed  to»  on  botb 
the  decree  was  so  made  by  the  Geurt. 


s 


B91PGWATEE,  formerly  Havwaiuj  i;, 

Crutchi^By. 


(By  Letters  of  Request  from  the  Chancellor  of  the 

Diocese  of  Llandaff.) 

Judgment. 

Sir  John  NicHpiiii. 

This  is  a  suit  of  nullity  of  marriage  under  the 
statute  26  Geo.  2.  c.  33.  (one  of  tbelast,  probably, 
which  this  Court  may  be  called  upon  %o  entertain) 
brought  by  the  mother  and  guardian  of  a  female 
minor,  Charlotte  Ann  Hay  ward,  against  Josiah 
Crutchley,  the  de  facto  husband.  The  suit  is  had 
in  pcenam  against  Crutchley,  who  has  been  per- 
sonally served  however  (not  indeed  with  the  citation 
which  issued  in  the  first  instance  in  this  cause,  for 
a  personal  service  of  that  could  not  be  effected  but) 
with  a  citation  (to  the  same  effect)  by  ways  and 
meaqs^,  and  also  with  a  decree  to  see  proceedings ; 


1823. 

Trinity 

Term* 

Bye-Dajr. 


A  marriage  by 
licence  oeem- 
ed  onll  and 
Toid  under 
26  O.  S.  c.  SSy 
by  reason  of 
minority  and 
want  of  legal 
consent— a 
nnllity  held, 
under  the  cir- 
cumstances, 
not  to  be  cured 
by  5  G.  4. 
c.  75.  s.  8. 
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lass.       and  who»  appearing  to  neitber  of  these  proeeaaesy  fan 
^^      been  fonndly,  and  regdarly,  put,  and  pnmouiiced, 
\^v-^     -^  contempt. 
BuDowATBK      The  libel  states  the  facts  necessary  to  be  proredt 
ckdtchut.  and  the  depositions  of  fourteen  witneasea,  who  have 
been  examined  on.  the  libel^  prove  those  facts  in  a 
manner  highly  satisfactory.     The  proofs,  indeedt 
(which  the  Court  always  expects  to  he  jprecise  ia 
4UC  parte  matrimonial  suits)  are  peailmriy  so  in  the 
case  now  before  it.    That  case,  as  plemded,  and  ia 
it  appears,  thus  fully^  in  evidence,  is,  briefly,  as  fol- 
lows. 

Charlotte  Ann  Hayward,  the  minor,  whose  mar« 
riage  is  sought  to  be  dissolved,  is  the  daughter  of 
Joseph  Amo  and  his  wife  (now  Bridgwater,  and 
party  in  the  cause),  and  was  born  at  Lyme,  in  Dor* 
setshire,  on  the  23d  of  March,  1804.  In  1810  the 
father  of  the  minor  died  intestate.  The  mother, 
soon  after  the  father^s  death,  removed  to  Brecoa 
with  her  family,  a  son  and  four  daughters,  where 
they  have  ever  since  resided;  and,  in  1811,  took  the 
sirname  of  Hay  ward,  from  respect  to  her  maternal 
grandfather,  so  named;  by  which  name  of  Hay- 
ward,  and  not  that  of  Amo,  her  children,  from  that 
time,  have  passed,  and  are  still  known,  as  she  her- 
self/p^^f  passed,  and  was  known,  till  her  marriage 
with  Mr.  Bridgyrater,  which  is  pleaded  and  proved 
to  have  taken  place  subsequent  to  the  dc  Jdcto 
marriage  of  her  daughter,  the  subject  of  the  pre- 
sent suit.  This  removal  of  the  family  from  Lyme 
to  Brecon,  and  their  adoption  of  the  name  of  Hay- 
ward,  are  only  material  on  the  score  of  identity ;  or, 
in  other  words,  for  the  purpose  of  connecting  the 
Charlotte  Ann  Arno,  born  at  Lyme  in  1804,  with 
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tile  Chariotte  Ann  Hayward  married  to  Cratchley,      icaa. 
at  Merthyr  in  1822,  and  thnfl  establishing  tiie  mt-      j^^ 
nority  of  the  person  so  married,  at  the  time  of  that    ^v^/ 
laarriage.    The  mbtherV  ^#f  ^u€it<  marriage  with  •m»«^at«b 
Jf  r.  Bridgwater  was  material  on  two  accounts ;  firsts  Cmnmhmt. 
on  the  score  of  identity  again,  that  is,  to  identify 
Jier  as  the  mother  of  the  ipinor ;  and,  secondly,  in 
order  to  shew  that  her  own  marriage  wm  subsequent 
to  her  daughter's— 4he  marriage  at  issuis  in  the  suit. 
For  on  the  mother's  widowhood,  Btthat  time,  plainly 
depended  her  right  of  consent  to  her  daughter's 
•marriage;  and,  consequently,  her  title  to  institute 
the  present  proceeding.    In  the  mother,  being  a  wi- 
-dow,  the  sole  right  of  consent  to  the  marriage  of 
her  minor  dipghter  clearly  vested :  for  the  father,  I 
faave^said,    died  intestate;    and  it  is  pleaded,  and 
has  been  proved  in  the  usual  manner,  namely,  by 
a  search  into  the  records  of  that  Court,  that  no 
guardian  of  the  person  of  the  minor  had  been  ap- 
pointed by  any  order  of  the  Court  of  Chancery. 

The  circumstances   of  the  marriage,  and  what 
immediately  preceded  and  ensued  upon  it,  are  these : 

The  party,  Josiah  Crutchley,  being  the  son  of  a 
man  who  had,  formerly,  kept  the  Angel  Inn  atAber- 
.gavenny,  but  who  then  lived  on  a  farm  near  that 
town,  and  whose  mother  and  sisters,  at  that  time, 
kept  and  managed  a  public-house,  the  Bell,  at 
.Brecon,  procured  a  licence,  as  for  this  marriage,  at 
Llandaff,  by  an  affidavit,  false  in,  at  least,  two  par- 
ticulars. For,  first,  he  swore  this  minor  to  be  of 
age;  and,  secondly t  he  swore  her  to  be  of  the  pa- 
rish of  Merthyr,  where  the  marriiage  was  meant  to 
be,  and  afterwards  actually  was,  celebrated.  Mrs. 
Wayward  and  her  family  retired  as  usual  for  the 
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f^Ci^li  younger  tkfii)  Aii^F9^1ff  vfapm  i»lia  iMd  preiri* 

iW^  ^pg^ed  M  her  (W^<i(<'«<f  >  mdf  aceompwiad 
^  W^bt>f  «i$i4e  hur  f9oiLp0  l^imigb  idie4iii«g<oo» 
inpc|^iv>  ^f^pi^Uff  %  <H>te  with  nchieli  CniicWay  bail 
|«mifdl«4  h^r,  tP  mbie^  tbe  linmUy,  .1^  iMlding  pot 
4i^t  ^hp  wa^  gpipg  tP  bp  mAfried  to  Cfrutdilpy»  At 
^{urmwith^p.  W^  mi  Mwi  HaywBrd  w»t  dir 
jpptjy  tp  Itip  S^l  ^  Brf cop,  kppi  by  CfuAdUpy's 
ppoliipr  pp4  ^iatorstvbpr^  tbey  were  joiodd  by  CivAchr 
ley  lM3n3elf ;  apd  tllM^t  wUb  «  fo^flb  pi^^op,  Cmtidb- 
l^'s  si^t^Tt  ipinwdifiiply  9rt«^  for  Me^hyr,  m  n 
pbaiae  ^irpm  ^Jb^gP^efpy,  preTiWsly  hired  ppd  kqA 
jip  pea4infip9  by  Crpt^ley^  At  Mcrthyr,  the  party 
prrived  about  sevep  jn  tbe  mornipg ;  lapd  there^  after 
breakfnsty  tha  iparrjiage  cpremopy  wa^i  performed  by 
Mr.  Jppes,  tbe  curate,  vhp$e  ^ryices  in  ibat  behalf 
Crutchley  had  be^pokp  whilst  breakfast  waa  pre- 
paring at  the  ipp.  Crutcliley'9  aister  wan  left  at 
Merthyr;  tbe  others,  with  W^bb,  prpceedpd  iu  tbe 
fiame  icbaise  through  Abergavepay  to  Qereford, 
where  they  arrived  about  five  ip  tbe  e¥emiig»  and 
put  up  at  <<  tiie  hotel"  kept  by  a  MrtBeopett.  There 
they  diuedy  ia  p  room  below  stairs,  apd  Morgaa, 
tbe  chaise  driver,  was  soop  after,  pamely,  about  seven 
o'clock,  paid  and  discharged^  with  an  ii\junction 
from  Crutchley,  to  conceal  th^  place  wh^e  Miss 
liayward  aod  himself  had  alighted*  should  this  be 
inquired  after.  Iu  compliance  with  which,  this 
Morgan,  having,  on  goipg  out  of  Hereford,  actually 
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^neowiteved  Mr.  BridgiiNrter,  iirho  afterwards  mar-       i^. 
nai  the  mfO^,  Md  Mr.  Augustas  Hayward,  ^     '^^ 
brother  of  the  minor,  in  paiaait  of  her,  told  tiiemy      ^^^^^ 
tiat  lie,  Morgan,  hti  left  her,  with-Ordtehl^,  at  Bsidovtatbr 
the  Gieen  Dn^oa,.    liie  dlarm  ^en  by  the  one  CauTCHLiYi 
fiBter,  on  discoTering  the  absenee  of  the  other— the 
disti^tss  of  the  mother  at  the  news  of  the  daaghtei^s 
elopanent^^he  parsuit  of  Mr.  Bridgwater  and  Mr. 
Aagnsfais  Haywvd,  first  in  the  Carmarthen  direc* 
ttoa ;  next,  fiodtng  that  a  wrong  iseent,  a^roslst  the 
ceiiatry  to  Merthyr,  where  they  received  intelligence 
of  Cnitchley^s  aotnal  marriage  to  Miss  Hay  ward ; 
and,  lastly,  to  Hereford,  at  the  entry  of  which'city 
they  encountered  Morgan,  as  I  have  said,  are  cir- 
cnmstances  all  spoken  to  very  fally  by  the  witnesses 
in  the  ^ause,  and  accoimt  for  the  arrival,  at  that 
precise  time,  of  the  persons  in  parsnit  of  these  par- 
ties, at  Hereford.    In  the  mean  time  Crutchl^,  sus- 
pecting a  pursuit,  from  hearing  that  a  chaise  and 
four,  with  two  gentlemen,  had  just  arrived,  took  the 
alarm,  and  decamped,  with  his  bride,  from  Ben- 
nett's hotel  to  another  inn,  eilled  ^*  the  Commercial 
Hotel,''  kept  by  a  person  named  Wo^kes,  leaving 
Webb  at  the  house  where  they  Imd  first  alighted. 
But  the  pursuers  havings  at  last,  discovered  the  re* 
treat  of  the  fugitives,  through  a  porter  sent  to  con- 
vey their  luggage  from  Bennett^s  hotel,  arrived  at 
the  Commercial  hotel  so  close  aftw  them,  that  the 
coffee,  which,  according  to  the  landlord  Woakes's 
evidence,  they  had  ordered  upon  their  arrival,  had 
not  yet  at  that  time  been  served  up.     The  minor 
then,  after  some  persuasion,  consented  to  go  back 
to    her  mother's  at  Brecon,   where  she  arrived  at 
about  four  or  five  o'clock  on  the  next  morning,  that 
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1B23.       of  the  24th  of  March;  and  die  has  since  resided 

^^^     there  with  her  mother,  without  any  suggested  inter- 

v^s^ni/     course  or  communication  with  Crutchley. 

^"'^r^^**      Now  the  daughter's  minority— the  mother's  sole 

ceotcuuy.  riglit  of  consent  to  her  marriage— har  prior  igno« 

ranee  of,  and,  when  known,  her  totalvdissent  from, 

her  daughter's  marriage,  that  of  the  minor  in  ques-> 

tion  in  the  suit— HBuad,  lastly^  that  such  marriage  was 

had  under  and  by  virtue  of  licence,  are  facts  in  this 

cause  which  are  all  proved  beyond  any  possibility  of 

doubt  or  question.    And  it  need  scarcely  be  said, 

that,  upon  this  state  of  facts,  cohabitation  or"  not, 

the  marriagp  is,  imder  the  jst^ute  of  Geo.  2»  cleariy 

a  nullity. 

But  as  with  reference  to  a  later  statute,  to  which 
the  Court's  attention  must  now  be  directed,  oAa-^ 
bitation  or  not,  in  pther  words,  the  circumstances 
ensuing  upon  this  marriage^  are  highly  material  to 
the  question  of  its  validity ;  so  that  the  legal  effect 
of  these  still  remains  to  be  considered.  I  will  only 
premise,  that  the  circumstances  themselves,  as  nar- 
rated above,  are  fully  proved  by  the  several  persons 
mentioned  by  name,  in  the  course  of  the  narrative— 
by  the  sister  and  brother  of  the  minor ;  by  Webb, 
the  maid  servaut ;  by  Mary,  sister  of  the  party  Jo- 
siah,  Crutchley ;  by  Morgan,  the  chaise  driver ;  and 
by  Bennett  and  Woakes,  the  masters  of  the  req[>ec* 
tive  inns  at  Hereford.  And  I  must  add  to  this,  that 
the  effect  of  their  evidence,  which  reaches,  unin^ 
terruptedly^  from  the  minor's  elopement /rom,  to  her 
rescue  at  Hereford,  and  subsequent  return  to,  her 
mother's  at  Brecon,  is  such  as  to  satisfy  my  mind, 
not  only  that  these  parties  have  never  cohabited,  but 
^hat  their  de  facto  marriage  h^  neveF  been  consume 
mated. 
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The  later  statute  to  which  the  Cotirt  has  allnded,      ^^ 
is  that  of  3  Geo.  4.  c.  75 ;   the  second  section  of       ^^Z 
Tvhich  has  provided,  that  '<  in  all  cases  of  marriage     ^<^\^^ 
hady  and  solenuiizedy  by  licence,  before  the  passing  bmdcwatm 
of  this  act,  without  any  such  consent  as  is  required  Crotcblit. 
by  so  much  of  26  Geo.  2.  c.  33,  as  is  recited  in,  and 
repealed  by,  the  first  section  (a),  and  where  the  par- 
ties shall  have  continued  to  live  together  as  husband 
and  wife,  till  the  death  of  one  of  them,  or  till  the 
passing  of  this  act,  or  shall  only  have  discontinued 
their  cohabitation  for  the  purpose,  or  during  the 
pending,  of  any  proceedings  touching  the  validity  of 
such  marriage— -such  marriage,  if  not  otherwise  in^ 
valid,  shall  be  deemed  to  be  good  and  valid,  to  all 
intents  and  purposes  whatsoever." 

Now,  with  tespect  to  the  effect  of  the  above 
clause  upon  the  validity  of  this  marriage,  it  is  ob- 
vious that  the  single  question  must  be-^id  these 
parties  only  discontinue  their  cohabitation  for  the 
purpose  of  some  proceeding  touching  the  validity 
of  this  marriage  ?  For  the  parties  are  both  still 
living ;  and  the  act  in  question  did  not  receive  the 
royal  assent  till  the  22d  of  July,  1822,  the  coha- 
bitation of  the  parties  having .  finally  ceased  (if  in- 
deed they  can  be  said,  with  any  propriety,  ever  to 
have  <<  cohabit ed^^  at  all)  on  the  22d  of  March  pre- 
ceding, the  very  day  of  the  marriage. 

I  am  satisfied  that  the  case  before  the  Court  is 
neither  within  the  words,  nor  within  the  intention,  of 
this  clause  of  the  act-sunder  the  provisions  of  which, 
as  being  an  act  ex  post  facto j  it  clearly  ought  not 

(a)  Namely,  all  that  part  of  26  Geo.  2.  c.  33,  which  required 
(any)  consent  to  the  marriage  of  a  minor  by  licencCi  under  pain 
of  sach  marriage,  being  null  and  yoid  for  want  of  it. 


ia28i  t6  "bd  inckded^  by  cMMtractloM^  fit  i^i^^tion. 
'^JJjJ*  Not  witlua  the  words,  for  a  te^Bon  ail^eadf  bkM^d ; 
M^v^»  nanelji  that  a  eohabitatiotl  cati  MMcely^  Wifli  {yro^ 
BsiiMiwjin*  pnety,!  be  spofcei»  of  m  di^coniinMdi  whkb  khi 
cwtonKV^  tever  comfnmCed  .^  thefe  can  be  fio  M^^  pt^mpeffy,  of 
ivhat  has  i!o  beginning.  Not  tri^fl  the  intentroU ; 
for  the  hitentioil  of  tbkl  clmse  Wll9^  ob^iotfsly,  in  riiy 
jn^tneat^  if  liot  to  inckide  M  fittticfMat^  ^ttsie,  yet 
stiHy  only  to  cotffiMn  marriag^d^  which  tb^  partiesr 
thcanelTosr  had  prfftioiisly  coiFfinAied  (do  fai^  tki  iH 
Aetoky)v  by  a  snbsecpieiit  c^rfiabHtttk^  Mbftisl^ 
aft  the  jmstri^  of  iSb»  «ct^  or  enl^  ^ip^it^  f&it  the 
iwtitotkm  df  ^imne  procetdittg^^  id  ordef  to  Mi^rt^ 
therdby^  tbit*  being  dosfbtfd^  tlM^  l^gal  validity  of 
such  marriage.  Coageqtiently^  I  aM  ^  opitlieii> 
that  <liis  matriage^  mutt  And  y6id  WSA^  the  ferteer 
aet,  18  not  rendered  ralict  by  tlM^  tdtMs{>eGtivi^  ^i^ 
▼isMisof  thifi  recent  ttatnt^v  <4  whidi  it  cMn^s,  I 
have  just  saidy  neither  wlthfti  llk^  ^fH  vM"  thtlet^ 
ter  ;  but  that  it  gtill  reniMM  «  ntiUfty)  which  I  jpfo- 
tlonixs!^  it.  And  I  am  inkxih^  of  <]^ieny  that  the 
licence  undet  whldb  tbiii  mArrlii^  Wa^  had,  having 
bete  pirotufdd  by  tile  Wilfei  icilsM^  sweating  of 
Grutchley ^  the  ie  facttf  hdnbandi  h^  ottghf ,  fhonglk 
proceeded  agaunsi  im  pteHam  tt^fely,  to  be  ^ors 
demned  ia  c08to-^^  nfcteti^nre  for  ^liieh  iht  Gouflf  H 
seemsy  has  a  direct  precedent  (a) ;  and  1  accord^ 
ia^  oondettinr  him  in  the  o^U  of  thiis^  Mil 

(a)  Vi<.  iatfaeeneofPorteri^Bm4lfii%]MM;  acMMOfail' 
lity  of  marriage  (iKit  saki,  bowever^  wp<m  wbat  gveoad^  or  Id 
what  Court),  in  1772— cited  by  connsei. 
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FHBRO&ATIVE  COURT  OF  CANTKRIMTBY^  l^Ukmiou. 

LawrbngEi  Attorney  of  Tbobias^  a;.  Mau0  and 

PiGKWALl*. 

fl    • 


(On  Petition.} 

X  HIS  '^aiJ  tat  sit>plicatToti  t6  th^  Odtirt  t<y  r^iScntd  Qii«rf,  wUe. 
thd  eonckdmi  of  a  dacnsey  aftef  Setitewc^,  Irtft  wHft  haTpower^tr 
i  qaesitron  still  outstanding'  fli^  to  *06ts  (tf),  trtdet  tho  ^nJiMio^of 
circumstances,  and  for  the  purpose  stated  in  the  jtrdg-  l^^*^'' 
tt(€fnt,  made  t*  behalf  of  Matry  Mand  atid  Sdrah  against 'the 
Fickwell,  and  opt>osed  On  that  6f  VmAM&  Mftty  aent  of  the 
Thomtw,  re^jJcfctfrely,  parties  in  the  dauiHig.    It  wtt*  SrhSi  IrwM 
made,  in  the  first  instance,  on  a  frK^ion^  ^vlAth,  h^-  ^^pSJtiespniy- 
ing  opposed,  the  Court  declined  aecedine  td.     It  in«tobcheard, 

^       *  *  '  ^  upon  their  pe- 

^f99  then  renetved,  as  w^e  also  Mrs^  Thomas^'i^  oi^  tition.as  to  any 
jertions,  in  the  present  <*  act  on  petition,'*  idricfh  Wa*  theex^ise  of 
sustained,  in  the  us^al  manneri  on  both  sides,  by  r^L^^dis-^ 
exhibits  and  affidavits.  STttTimmu' 

COftla 

Sir  John  Nic:iHOLi.. 

This  was,  Originally,  ^  catiie  bf  htferest  (h)  be- 
tween f^i^nces  Mary  l!*hqmds,  alleged  fo  be  cousin 
german,  once  removed,  and  Mary  Maud  and  l^arah 
Pick  well,  alleged  to  be  the  second  cousins .  of  Eli- 
zabeith  Harrison,  the  party  deceased  in  the  cauM. 
The  interests  of  the  parties  were  propbiinded,  te- 

(a>  In  proflouneing  tor  tiie  interest  of  MiH.  Thomas,  the  Judge 
had  refused  to  give  costs ;  vheretipon  her  {ifoctor»  on  hehalf  of 
his  party,  had  prayed  to  be  heard  on  his  petition,  as  to  this 
4f nestion  of  cdsfs,  oft  tfao  hye^dliy*  • 

(6)  See  page  331,  ante. 
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spectively,  in  two  several  allegatioDs;  bot  it  was 
agreed  (a)  that  evidence  should  be  taken  upon  that 
of  Mrs.  Thomas  alone,  she  bein^  alleged  of  kin  to 
the  deceased  in  the  superior  or  nearer  degree.  The 
parties  entered  into  this  agreement  in  consequence 
of  the  recommendation  of  the  Court  (6),  founded 
upon  a  suggestion,  that  Maud  and  Pick  well,  in  the 
event  of  Mrs.  Thomas  proving  her  allegation,  had 
no  interest y  upon  their  own  shewing ;  and  that,yi»^ 
ing  to  prove  it,  she,  Mrs.  Thomas,  had  no  concon 
with  the  case  set  up  by  Maud  and  Pickwell ;  which, 
whether  proved  or  not,  must,  to  hcr^  be  matter  purely 
indifferent. 

Accordingly,  evidence  was  taken  upon  Mrs.  Tho- 
mas's allegation  only^  or  rather,  upon  such  articles 
of  it  (being  those  subsequent  to  the  11th  article  in- 
clusive (c)  )  as  went  to  the  single  fact  really  at  issoe 

(a)  This  could  only  be  by'agreement — the  role  beings  in  caucs 
of  interest^  that  the  parties  shall  propound  their  interests  and 
proceed  throaghont  in  proof  of  them,  puri  patm,  cFcn  where 
the  alleged  next  of  kin,  as  in  this  case,  are  in  diflTerent  degrees 
of  relationship.  This  role  also  obtains  in  the  case  of  an  eie- 
cator  setting  up  a  will,  and  a  party  claiming  to  be  next  of  kin, 
whose  interest  is  denied.  Bat  where  an  administration  has  been 
fairly  and  regularly  taken  the  rule  yaries ;  for  the  administrator, 
in  such  case,  is  iM  bound  even  to  propound  his  interest,  till 
that  of  the  party  questioning  it  has  first  been  both  propounded 
and  proved.    See  Dabbs  v.  Chisman,  &c.  1  PhilL  165. 

(b)  See  pages  334 — 336,  ante, 
(e)  The  proctor  for  Maud  and  Pickwell  had  mdmiiied  in  sa 

act  or  minute  of  Court  Mrs.  Thomas's  aDegation,  as  laid,  to  tke 
11th  article  inclusive,  in  return  for  permission  given  liim,  in 
the  same  act  or  minute,  by  the  adverse  proctor,  to  question  or 
deny  the  rut  of  Ihe  allegation,  withmU  propoundmg  (for  the 
actual  admisgum  of  Maud  and  Pickweli's  allegation  flood  over) 
and  going  on  to  prove  his  clients  Merest  to  question  or  deny  it, 
in  the  first  instance— that  is,  in  other  wordsi  witkomi  proceeding 
pari  poMSH  in  the  cause. 
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between  t)ie  parties,  namely ,  the  marriage  of  Peter 
Harrison,  nncle  of  the  deceased,  and  grandfather  of 
Mrs.  Thomas,  with  Elizabeth  (Pelham)  her  grand- 
mother, and  the  consequent  lawful  descent  of  Mrs. 
Thomas  from  this  Peter  Harrison,  whom  Maud  and 
Pickwell  alleged  to  have  died  a  bachelor.  And  upon 
publication  of  this  evidence,  and  its  perusal  by  both 
parties,  the  fact  of  such  lawful  descent  of  Mrs.  Tho- 
mas from  Peter  Harrison  appeared  to  be  so  fully 
substantifited,  that  administration  of  the  deceased's 

ft 

effects  was  decreed  to  Mr.  Lawrence,  as  her  attor- 
ney,  without  opposition  on  the  part  of  Maud  and 
Pickwell,  tbeir  proctor  declaring  that  **  he  proceed- 
ed no  further^'  in  the  cause.  This  decree  passed  on 
the  4^  Session  of  Hilary  Term  in  the  present  year ; 
and  the  question  of  costs  .stood  for  the  Bye-day.  In 
the  mean  time,  however,. the  proctor  for  Maud  and 
Pickwell  received  from  America  certain  documents 
to  the  effect  which  I  shall  presently  state,  upon 
which  the  present  apj^ication  founds  itself;  in  dis- 
posing of  which,  the  first  point  for  consideration  is 
the  precise  nature  and  object  of  the  application  it- 
self. 

Now  this  application  made  at  first,  namely,  on 
,  the  Bye-day  jrfter  Hilary  Term,  on  a  motion,  and 

'  since  renewed  in  the  present  acton  petition,  is  one, 
it  must  be  Hdmitted,  of  a  novel  kind.  It  is  not  to 
rescind  the .  conclusion  of  a  cause  &^ore  sentence, 

•  but,  in  effect,  to  revoke  a  sentence  itself— a  sen* 
tence,  too,  given  with  the  concurrence  of  the  other 
parties,  testified  by  their  proctor's  declaring  that  he 
"  proceeded  no  further  in  the  cause."  It  may  be 
doubted  how  far  the  Court  is  empowered  to  revoke 
a  sentence  so  given,  against  the  declared  sense  and 
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consent  of  the  party  in  whose  favor  it  is  giteiif.  At 
the  same  time,  it  clearly  appearing,  prior  to  the 
actual  conclusion  of  any  suit,  that  a  sentence  in  it, 
eveli  purporting  to  be  a  final  one  pronounced  by  the 
Court,  had  proceeded  in  error,  or  been  procured 
by  fraud— the  Court  would,  undoubtedly,  go  the 
utmost  warrantable  length  in  either  of  such  cases 
to  find  itself  the  means  of  revising  that  sentence,  in 
furtherance  of,  what  would  then  be,  the  demands  of 
real  and  substantial  justice.  In  tiie  present  instance, 
however,  the  party  in  possession  of  the  sentence  his 
not  questioned  the  right  of  the  Court  to  proceed  as 
prayed.  She  has  joined  issue,  fairly,  upon  the  me- 
rits ;  and  what  she  denies  is,  not  the  power  of  the 
Court  to  accede  to  the  prayer  of  the  petitioners, 
Maud  and  Pickwell,  but  merely  the  propriety  of  its 
exercise  under  the  circumstances  stated,  on  their 
part,  in  the  petition.  Let  us  see,  therefore,  upon 
wh&t  grounds  this  application  fests. 

This  application  then,  being  of  the  nature  which 
I  have  described,  rests  solely  upon  two  documents, 
received,  among  others  relative  to  the  Harrison  fa- 
mily, from  America,  by  the  proctor  for  Mrs.  Maud 
and  Mrs.  Pickwell,  between  the  4th  Session  and  the 
Bye-Day  of  Hilary  Term  last.  These  documents 
are  styled,  in  the  act  on  petition,  "  an  official  copy  of 
a  grant  of  administration  of  the  effects  of  Peter  Har- 
rison aforesaid  to  Mary  Harrison,  as  widow  of  the 
said  Peter  Harrison,  on  the  18th  day  of  May,  1775;" 
and  '<  an  official  copy  of  an  inventory  of  the  said 
deceased's  estate,  made  and  given  in  by  the  said 
Mary  Harrison,  as  such  administratrix,  on  the  first 
Monday  in  July  of  the  same  year/'  And  they  ap- 
pear in  the  shape  of  extracts  from  the  record  book 
of  the  Court  of  Probate  of  Newhaven,  in  the  state 
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of  Connecticut  in  America  (a)f   where  this  Peter  1823. 

Harrison  died,  in  the  year  1775,  having  been  for  j,^^ 

many  year's  prior  collector  of  the  customs  at  that  \^^/^^ 

port.     Hence  it  is  inferred  that  Elizabeth  (Pelham),  thoma* 

\¥ho  is  pleaded  by  Mrs.  Thomas  to  have  survived  Maud. 
her  (alleged)  husband  Peter  Harrison,  neither  was 
nor  could  be  his  lawful  wife  j  upon  the  (supposed) 

(ii)  These  documents  were  as  follows : — 

No.  1. 
At  a  Court  of  Probate,  held  at  NewhaTen,  m  Newharen 

district,  May.  18th,  1776. 
Administration  on  the  estate  of  Peter  Harrison,  Esq.,  late  of 
Newhaven,  deceased,  granted  to  Mary  Harrison,  widow  of  said 
deceased,  on  bond  of  1000/.  money,  with  surety. 
.  A  true  copy  of  record. 

Attest  John  Huntz,  Clk. 

No.  2. 
At  a  Court  of  Probate,  held  at  Newhaven,  in  Newhaven 

district,  on  the  first  Monday  of  July,  Anno  Domini  1775. 
Mary  Harrison,  administratrix  on  the  estate  of  Peter  Harris 
son,  Esq.,  late  of  Newhaven,  deceased,  exhibited  an  inventory 
of  said  deceased's  estate,  which  is  accepted  and  approved  for 
record. 

[Here,  in  the  original,  follows  the  inventory.] 
The  above  and  foregoing  is  a  true  copy  of  record. 

Attest.  John  Huntz,  Clk. 
And  I  further  certify,  that  the  copy  of  the  appointment  of 
administration,  and  the  foregoing  inventory  [the  documents 
No.  1.  and  No.  2.  printed  above],  is  all  that  I  can,  after  diligent 
search,  find  on  the  records  of  this  Court  appertaining  to  the 
estate  of  said  deceased. 

Attest  John  Huntz,  Clk.* 

*  Clerk,  that  is,  of  the  Court  of  Probate  and  Administration,  in  and  for 
the  district  of  Newhaven,  in  the  state  of  Connecticut,  in  the  United  States 
of  America,  and  keeper  of  tlie  records  tliereof,  said  Court  being  a  Court 
of  Record ;  so  certified  [«7th  December,  IBti]  under  the  hand  and  seal  of 
office  of  the  Judge  of  that  Court ;  as  also  under  those  of  his  Britaniiic 
Majesty's  Consul  (or  the  state  and  city  of  New  York. 

Il2 
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1028.       proof  of  which  fact  the  Court  pronoimced  for  the 
^^     interest  of  Mrs.  Thomas.    And  the  Court  is  prayed 
\^s^     to  revoke  that  sentence,  in  order  to  afford  Bland 
Thomas      and  Pickweil  an  opportunity  of  controverting  the 
Mavo.       fact  of  Mrs«  Thomas's  lawful  descent  from  Peter 
Harrison,  by  aid  of  that  new  light  which  the  re- 
ceipt of  these  documents  has  furnished  them.     Ac« 
•  cordingly,  it  is  farther  prayed,  that  Maud  and  Pick- 

well  may  have  leave  to  alter  their  original  plea,  which 
alleged  Peter  Harrison  to  have  died  a  bachelor,  and 
to  plead  that  **  he  had  married  one  Mary  ^leaving 
a  blank  for  her  maiden  name)  who  survived  him.'* 

When  this  application  was  first  made  to  the  Court, 
upon  motion,  and  before  the  documents  themselves, 
upon  which  it  is  founded>  were  brought  in,  the  Court 
suggested  that  the  christian  name  of  ''  Mary"*  might, 
probably,  be  a  mere  clerical  error  for  that  of  "  J?/i- 
zabeth/'  But  taking  these  documents  (now  brought 
.  in)  in  conjunction  with  the  evidence  upon  Mrs.  Tho- 
mas's allegation,  and  with  the  affidavits  exhibited 
in  support  of  the  averments  on  her  behalf  made  in 
the  present  act,  I  entertain  no  doubt  whatever  of 
the  fact  being  as  I  originally  supposed  it.  It  is  a 
clerical  error,  and  one  that,  I  think,  might  occur 
without  any  great  difficulty.  The  first  document  is 
a  mere  minute  or  memorandum  in  the  register  book 
that  the  administration  passed,  or  was  granted  on 
such  a  day — it  is  not,  what  the  act  states  it,  ''  an 
official  copy  of  the  grant  of  administration''  itself; 
and  in  such  mere  minute,  or  memorandum,  the  en- 
tering clerk  might  easily,  in  the '  hurry  of  business, 
have  written  "  Mary"  for  "  Elizabeth."  Nor  as  to 
the  other  document  again,  is  this  an  official  copy 
of  an  inventory,  given  in  by  the  administratrix  as 
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^  Mary  Harrison/'  and  iso  subscribed.  The  inven- 
tory itself  has  no  signature  or '  subscriptiidn.  It  la 
true  that  the  heading  of  the  inventory  States  it  to  be 
of  the  exhibiting  of  ^^  Mary  Harrison,  administra- 
trix of  Peter  Harrison,  &c. ;"  but  this  heading  waa 
obviously  written  by  the  clerk>  as  aj^ars  from  the 
words  <<  which  is  approved,  &c/'  at  the  foot,  who 
in  writing  it  would  naturally,  the  error  not  being 
detected,  make  it  correspond,  iitf  this  respect,  with 
the  former  minute. 

Now  these  being  the  sole  foundation  for  the  pre- 
sent application,  and  these  at  most  only  inferring 
that  the  lawful  widow  and  relict  of  Peter  Harrison 
was"  jliiiry"  and  not  *^  Elizabeth^**  how  dees  the 
other  case  stand,  (not  merely)  inferring  (but  prov- 
ing, I  think,  in  a  manner  most  satisfactory)  that 
the  lawful  widow  and  relict  of  this  same  Peter  Har- 
rison really  was  Elizabeth  (fonnerly  Pelham)  and 
not  Mary  ? 

1.  And,  first,  how  does  this  matter  stand  in  the  ' 
evidence  taken  upon  Mrs.  Thomas's  allegation  in  the 
original  cause.  The  marriage,  de  JactOf  of  Peter 
Harrison  with  Elizabeth  Pelham,  in  June,  1746,  is 
fully  proved  in  such  evidence.  It  is  fully  proved 
that  they  lived  and  cohabited  as  husband  and  wife, 
with  mutual  acknowledgment  and  general  reputa^ 
tion,  from  that  time  to  th$  death  of  Peter  Harrison 
in  1775-— he,  too,  being  in  a  public  situation,  that  of 
collector  of  customs  at  Newhaven^  It  is  proved 
that  they  had  four  children,  a  son  and  three  daugh« 
ters,  baptized,  acknowledged,  and  reputed  as  legiti- 
imte-^thaf  on  the  death  of  the  son,  here,  in  Eng- 
land, in  1772,  letters  were  written  by  relatives  here 
condoling  with  the  parents,  as  upon  the  loss  of  a 
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18«3.  legitimate  child ;  and,  lastly,  that  two  of  the  danghr 
ters  (the  third,  Isabella,  having  died  young),  namely, 
Hermione,  afterwards  Mrs.  Cargy,  and  Elizabeth, 
afterwards  Mrs.  Ludlow,  and  mother  of  Mrs.  Tho- 
mas, actually  inherited  property  from  the  parents, 
as  legitimate  children.  How  is  all  this  ^t  all  con- 
sistent with  the  mother  of  these  children  not  being 
the  wife,  or  at  least  not  the  lawful  wife,  of  Peter 
Harrison,  but  a  Mary  (something)  ?  for  even  to  this 
instant  the  parties  Maud  and  Pickwell  do  not  prcr 
tend  to  furnish  her  original  sirname :  nor  can  they, 
to  this  instant,  pretend  to  any  knowledge  of  Peter 
Harrison^s  marriage  with  a  female  of  such  christian 
or  baptismal  name,  other  than  that  derived  by  mere 
inference  from  these  documents. 

2.  But,  secondly,  it  is  quite  clear  in  my  judgment, 
upon  the  affidavits  now  brought  in  in  support  of 
Mrs.Thomas's  act,  that  administration  pf  Peter  Har- 
rison's effects  was  granted  to  Elizabeth,  and  not  to 
Mary  Harrison,  as  hii;  widow  and  relict ;  and,  con- 
sequently, that  the  occurrence  of  "  Mary"  instead 
of  '^  Elizabeth/'  in  these  documents  is,  ai)d  must  be, 
a  mere  clerical  error.  For  instance,  Mr,  Curgenven, 
who  was  well  acquainted  with  the  family  of  Peter 
Harrison,  whom  he  succeeded  as  collector  of  cus- 
toms at  Newhaven,  deposes  to  having  himself  seen 
the  original  letters  of  administration  under  the  seal 
pf  the  Probate  Court  at  Newhaven,  of  the  effects 
pf  Peter  Harrison,  granted  to  Elizabeth  (not  Mary), 
as  his  widow  and  relict.  He  further  deposes  to  Eli- 
zabeth (grandmother  of  Mrs.  Thomas)  acting  a^ 
such  adniiuistratrix  throughout.  This  deponent  him- 
self was  actually  examined  as  a  witness  on  the  trial, 
^t  a  court  of  common  law  held  at  Newhaven,  pf  «^ 
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mitt  (the  particulars  of  \¥hich  he  also  deposes  to)  1JB23* 
brought  against  this  Elizabeth,  as  widow  and  admi-  T(hm 
nistratrix  of  Peter  Harrison's  effects,  and  in  that  , 
character  solely.  Even  the  inventory  itself  said  to 
be  exhibited  by  a  Mary  Harrison,  as  administratrix, 
liimishes^  in  conjunction  with  the  affidavits,  a  preg* 
niant  proof  that  the  real  administratrix  was  tUls 
Elizabeth.  The  inventory  specifies  a  negro  man 
named  Apollo ;  a  negro  woman  named  Lucy ;  and 
two  paintings,  one  of  the  *^  crucifix,"  (mjeaning,  I 
suppose,  the  crucifixion)  and  the  other  of  '^  St^ 
Francis/'  I^ow  it  distinctly  appears  from  the  affi-- 
davits  of  Mrs.  Thomas  herself,  of  Mr*  Curgenven, 
and  of  a  Miss  Brenton,  that  Mrs.  Thomas's  grand- 
mother, Elizabeth,  actually  had  in  her  service  and 
possession  this  very  pegro  and  negress,  and  these 
very  pictures  so  specified  in  this  inventory:  how 
otherwise  acquired  than  as  the  administratrix  of  Peter 
Harrison,  and  consequently  the  person  who  exhi-' 
bited  the  inventory,  it  would  be  difficult  plausibly 
to  conjecture  even^ 

I,  therefore,  reject  this  petition,  and  I  think  that 
I  am  bound  to  reject  it  with  costs.  In  renewing 
their  application  to  the  Court  by  petition,  lupon  such 
insufficient  grounds,  Maud  and  Pickwell  seem  to 
me  not  to  have  exercised  a  sound  discretion;  the 
effect  of  which,  in  strictness,  undoubtedly  is  to  ren- 
der them  liable  to  Mrs^  Thomas  in  the  costs  of  this 
proceeding.  It  may  be  commendable,  perhaps  even 
prudent,  in  Mrs*  Thpmas,  under  all  the  circum- 
stances, to  w^ive  her  costs;  but  I  hold  that  the 
Court  is  bound,  in  strictness,  to  give  her  the  nie^ns 
of  recovering  these  from  Maud  and  Pickwell,  if  so 
dispoi^ed. 

Petition  rejected. 
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'3?^:  piGKBNSOK  V.  White. 


4tli  SesBioii. 


■  •  •  -       1 

(Qn  the  Admissian  of  an  Allegation^) 


A.  Jk^Jj«f-  John  WHtTEHEAD,  the  party  deceased  in  this 
S*  J&  B.    cause,  died  en  ibt  98th  of  Febniary,  18l9v    In  the 
and  Hdrenia  month  cf  Jdy*  in  that  year,  prdbate  cf  his  willf 
JSlTpit"*'  bearing  date  on  the  8d  of  November,  1817,  was 
ISSS^JL'T^  *^^^^  by  his  widow,  and  relict,  Hester  Mary  White- 
^^jjjwmd     head,  a^  sole  execntrix.    In  Tirtoe  of  that  probate, 
B.'a  detth,  on  the  widoW,  who  was  also,  under  this  will,  universal 
fstoe,  (B/t     legatee,  collected  and  admitiistered  the  deceased's 
Sd^^  teke  Personal  estate  tod  effects,  valued^  after  payment  of 
;^5J|5j«2Sf  ^  ^^^  *°^  fiiheral  expences,  at  aboot  1600/. 
^^tmd  ef.      On  the  9ih  of  February,  1823,  Hester  Mary  White* 
will,  tmd  tiUff  headj  widow  of  the  deceased,  died,  leaving  severed 
cd)  admitted   testamentary  papers,  probate  of  which  was  duly  taken 
to  proot         Yyy  James  White,  party  in  the  cause>  her  sole  exe- 
cutor.    Subsequent,  however,  to  the  death  of  Hester 
Mary  Whitehead,  a  codicil  (so  said)  to  the  will  of 
John  Whitehead,  deceased,  was  first    discovered 
But  White  refusing,  when  called  upon  so  to  do,  as 
executor  of  the  wife,  to  accept  letters  of  adminis* 
tration,  with  the  will  and  codicil  annexed,  of  the 
effects  left  unadministered  by  the  wife  of  her  late 
husband,  the  party  deceased  in  this  cause,  whom 
she  the  wife  had  survived  and  represented  as  above— 
the  latter,  this  codicil,  was  propounded  in  an  allega- 
tion which  now  stood  for  admisKion,  on  behalf  of 
Mary  Dickenson,  one  of  the  universal  legatees  for 
life  named  in  the  said  codicil,  the  other  party  in  the 
cause— the   party,   namely,    promoting    it    against 
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White f  as  sole  executor,  of  Hester  Mary  Whitehead, 
the  widow  and  relict  of  the  deceased. 

This  allegation  propounding  the  codicil,  after 
pleading  the  factum  of  the  will  in  November,.  1817, 
and  that  of  the  codicil  (aUeged)  bearing  date  on  the 
81st  of  July,  1818,  (this  last  expressly  pleaded  to 
be  all-  ia  the  deceased's  hand- writing)  as  also,  that 
probate  of  such  will  only  waa  taken  by  hia  widow, 
Hester .  Mary  Whitehead,  on  the  death  of  the  de- 
ceased in  1819,  went  on  to  plead,  that 

^  Hester  Mary  Whitehead,  the  widow  and  relict 
of  the  said  John  Whitehead,  the  testator  in  this 
cause,  departed  this  life  on  or  about  the  9th  day  of 
February,  in  the  present  year  1828— /Aaf,  immedi« 
ately  after  her  decease,  Alexander  Hale  Strong,  of 
Lincoln's  Inn,  in  the  county  of  Bfiddlesex,  solicitor, 
attended  at  the  house  of  the  said  Hester  Mary  White- 
head, for  the  purpose  of  searching  for  her  will ;  and 
having  there  met  John  White,  party  in  this  cai]fse, 
and  others  of  the  family  and  friends  of  the  said  de- 
ceased, several  testamentary  papers  which  had  beeii 
found  were  then  read  over  by  the  said  Alexander 
Hale  Strong,  in  the  presence  of  the  said  John  White, 
and  the  said  other  persons— <Aa<  the  will  and  other 
testamentary  papers  of  the  said  Hester  Mary  White-* 
bead,  deceased,  having  been  deposited  in  different 
places,  a  further  and  final  search  was  afterwards 
made  by  the  said  Alexander  Hale  Strong,  in  the 
presence  of  the  said  John  White  and  others  of  the 
family  and  friends  of  the  said  deceased,  in  order  to 
discover  whether  any  further  or  other  will,  or  testa- 
mentary paper,  had  been  overlooked  j  and  a  trunk, 
or  portmanteau,  having  been  found  in  a  closet  in  one 
of  the  garrets  of  the  said  deceased's  house^   cpn^ 
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1823.      taining  old  bills  and  receipts,  and  a  variety  of  other 
^"•'y     papers,  which  had  not  been  before  examined,  the 
\^^/^      said  trunk,  or  portmanteau,  was  brought  down  into 
DicKENsoK    abed-room,  for thcf purpose  of  being  so  examined; 
White,      and  at  the  bottom  of  the  papers  therein  contained 
was  discoTcred  a  small  roll  of  paper,  sealed,  and 
kaviug  the  following  indorsement,  in  the  hand-writ- 
ing of  the  said  John  Whitehead,  the  deceased  in 
this  cause :— ^  This  paper  to  be  opened  by  F.  Le 
Man,  Esq.,  in  case  of  death'— tAa<  the  said  paper^ 
on  being  so  discovered,  and  appearing  to  be  of  a 
testamentary  nature,  was  delivered  to  the  said  John 
White,  party  in  this  cause,  and  was  by  him  taken  to 
F.  Le  Man,  Esq. ;  and  thereupon  the  seal  of  the 
said  paper  was  broken,  and  the  same  was  read  over 
by  the  said  F.  Le  Man,  and  found  to  be  the  very 
codicil  now  pleaded  and  propounded  in  this  cause.*' 


The  codicil  so  propounded  was  in  these  words :— - 
There  is  1700/.  in  the  Bank  of  England,  consist- 
ing of  2000/.  consolidated  3  per  cents,  annuities,  in 
my  name,  belonging  to  my  wife  Mrs.  Whitehead ; 
this  sum,  with  the  value  of  3000/.,  a  policy  of  in- 
surance on  my  life  (a),  in  case  of  my  own,  or  both 
of  us  dying,  is  designed  as  a  provision  for  the  niece 
Mary  Dickenson,  and  the  nephew  James  Dickenson, 
to  be  appropriated  for  their  use  solely,  and  to  be 
secured  so  as  to  be  protected  from  any  claim  that 
may  arise  from  any  other  applicants  in  point  of  con- 

(a)  It  is  to  be  obsenred,  th^t  there  i$ras  |)p  snch  som  as  that 
expressed,  or  any  other,  in  the  bank,  belonging  to  the  testator 
at  the  time  of  his  death.  The  policy  of  insurance,  boweTcr, 
was  in  existence,  and  the  sum  of  3000^  was  aotnally  receiroj 
upon  it  by  Mtm.  Whitehead. 


PREROGATIVE   COURT   OF   CANTERBURY.  ^* 

sanguinity ;  and  the  principal  money  to  be  secured       1823. 
in  the  Court  of  Chancery  during  their  minority,  and      ^^ 
afterwards  appropriated  for  their  use  only,  with  the      Vi^v*^ 
personal  property  belonging  to  myself,  so  that  the    DicK««toii 
capital  may  be  undisturbed  during  their  lives,  and      Whitb. 
afterwards  to  be  divided  equally  between  my  wife's 
brother's  and  sister's  children  (a).      Witness   my 
hand,  this  31st  July,  1818. 

J.  Whitehead. 


Judgment. 

Sir  John  Nicholl. 

I  have  no  hesitation  in  admitting  this  allegation  to 
proof.  The  paper  which  it  propounds  is  perfect  in 
form,  as  well  as  testamentary  in  effect ;  and  having 
been  written  (so  pleaded)  by  the  testator  subsequent 
to  his  will,  it  must,  on  this  and  the  other  facts 
stated  in  the  allegation  connected  with  it  appearing 
in  evidence,  beyond  all  question,  be  entitled  to  pro- 
bate as  a  codicil  to  his  will.  I  presume  that  its  being 
overlooked  upon  the  testator's  death,  and  the  widow, 
consequently,  taking  probate  of  this  will  alone^  was 
purely  accidental. 

At  the  same  time,  as  this  whole  case  must  depend 
upon  hand-writing,  and  finding  (not  inconsiderably 
on  the  latter)  it  would  be  material  to  connect  the 
alleged  codicil  with  the  testator,  by  pleading  (that 
is,  ihefact  being  such)  that  the  trunk  in^  and  other 
papers  among^  which  it  was  found,  had  formerly 
belonged  to  the  testator.  It  would  also  be  proper, 
at  any  rate,  to  introduce  into  the  plea,  who  the  Mr, 

(a)  James  and  Mary  Dickenson  were  children  of  a  sister  of 
Mrs.  Whitehead ;  the  codicil  only  styles  them  the  nephew  anfl 
'piece,  without  saying  whme  nephew  or  niece. 
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Le  Man  ig,  to  whom  the  i^aing  and  execution  of 
this  paper  purports  to  be  confided,  and  how  con- 
nectc^l  with  the  deceased. 

With  these  corrections,  one  or  both,  I  admit  the 
allegation  (a). 

Allegation  adnutted. 

(a)  These  corrections  being  effected  in  Coorl,  vis.  bj  insert> 
ingy  after  the  words  **  bills,  receipts^  and  a  Tarietj  of  other  pa- 
persy*'  the  following^  **  which  had  belonged  to  the  said  Joka 
Whitehead,  deceased*^—- and  after  die  name  and  addition  **  F. 
Le  Man,  Esq."  the  following,  **  w^o  was  a  confidential  firiend  oC 
the  said  John  Whitehead,  deceasedi  in  his  Ufe-timet"  .the  alk- 
gation  stood  admitted  to  proof. 


1823. 

TWfuly 

Term. 

4th  Session. 


Webb  v.  Needham. 


(On  Petition.) 


m 

Widow  mUtt9  XhOMAS  NEEDHAM,  the  party  deceased,  died 
nezt%f  kin^io  in  the  month  of  December,  1809,  intestate,  witboirt 
^JSSStit^^  child  or  parents,  leaving  a  widow,  Louisa  Needham, 
^JjjJJJ*^*-  and  one  brother  Ralph  Needham,  his  only  next  of 

kmfwg  wmrUd  fcin. 

Acfaniiiiitra.  In  the  month  of  March,  1823,  this  Louisa  (for- 
pri^d^^yl  merly  Needham,  but  then  Webb,  wife  of  William 
mdit^i-<ra  Webb)  applied  for  administration  of  the  goods  of 
Sr'o"Si?^°*  ^^  deceased,  as  his  lawful  relict,  and  was  duly 
presentmtije.    swom,  and  had  entered  into  the  usual  bond,  when 

A  next  of  kin  '  /•■it 

heinu  mim  •,    a  CQveat  a&^ainst  the  &:rant  was  found  to  have  been 

creditor,  area-  ^  ° 

•OB  agwaut  his 

being  preferred  in  a  contest  for  the  administratioD.  cither  whh  the  widow,  or.  proliabl7» 
any  •iJkirr  next  of  kin. 
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entered  on  behalf  of  Ralph  Needham,  the  brother,       iB2d. 
*who  subsequently  appeared  and  prayed  that  admi-       7^^ 
nistration  of  the  deceased's  effects  might  be  granted      v^v«^/, 
to  kimj  as  next  of  kin.  ^"^ 

The  substance  of  the  allegations  on  either  sidci  as    Nudhaw. 
contltined  in  an  **  act  on  petition/*  supported,  in 
the  usual  manner,  by  affidavits,  is  stated  in  the  judg- 
ment. 

Judgment^ 

Sir  John  Nicholl. 

Thomas  Needham,  the  deceased,  died  in  the  month 
of  December,  1809,  intestate.  Administration  of  hi» 
effects  is  now  applied  for,  both  by  the  intestate's 
wife,  and  by  his  brother,  and  the  Court  has  to  de- 
termine between  their  ^several  claims. 

Administration  of  the  goods  of  an  intestate  may 
be  granted  either  to  his  wife,  or  to  a  next  of  kin.  At 
the  same  time,  it  is  well  known  that  in  practice,  at 
least  in  modem  practice,  the  wife  is  preferred  in  this 
matter,  under  ordinary  circumstances.  In  the  pre- 
sent instance,  however,  it  is  attempted  to  be  she^lo; 
that  there  are  special  reasons  for  reversing  this  order; 
and  giving  the  brother  a  priority.  The  specidi  rea- 
sons alleged  are  two:— ^The  first  of  fliese  is,  thftt  the 
wife  has  married  again,  and  is  no W>  under  coverture. 
The  second  is,  that  the  brother  is  not  only  next  of 
kin  (indeed  the  sole  next  'of  kin),  buttlkit  he  is  also 
a  creditor  of  the  deCeased^s  estate  to  a  large  amount; 
in  fact,  to  nearly  the  whole  amount  of  the  effects  ttf 
be  administered.  ' 

1.  The  single  objection  made  to  the  widow  is*  her 
having  married  again.  Now  this^  tmder  the  cir- 
cumstancesy  is,  I  think,  no  valid  objection.  The 
party  who  raises  it,  the  brotheri  is  entitled  only  to  a 
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moicfty  of  the  effects ;  it  is  not  as  if  the  deceased 
had  left  children,  one  of  which  children,  supported 
by  the  rest,  applied  for  administration  in  preference 
to  the  inother.  TherCf  the  children  being  entitled 
to  two-thirds,  and  the  mother  to  one-third  only,  of 
the  distributive  property,  this  circumstance  of  the 
mother  having  married  again  miglit  induce  the  Court 
to  grant  the  administration  to  a  child  in  preference. 
That,  however,  is  not  this  case  j  and  it  will  be  time 
enough  to  determine  what  is  fit  to  be  done,  in  that 
case,  when  it  occurs.  But  as  in  contest  with  the 
brother,  I  think  that  the  wife's  having  married  again 
is  no  valid  ground  of  objection  to  her ;  and  I  find  it 
to  have  been  so  held  in  a  case  determined  in  Dr. 
Andrews's  time,  of  which  I  have  a  manuscript  note, 
where,  as  in  the  present,  it  was  urged  against  the 
wife,  by  the  brother,  of  an  intestate.  I  will  only  add, 
that  if  a  re-marriage  is  no  defeazance  of  the  wife's 
title  to  a  priority  in  this  matter,  generally,  there  is 
nothing  whatever,  in  special,  to  make  it  such  in  the 
present  case.  The  second  husband  is  stated  and 
sworn  to  be  a  man  of  some  property  independent  of 
his  business,  that  of  a  perfumer ;  thus  affording  the 
brother  a  sort  of  extra  security  for  the  custody  and 
due  distribution  of  the  distributive  property.  The 
wife,  too,  has  been  actually  sworn  administratrix, 
and  has  given  bond  with  sureties,  who  are  abo 
stated,  upon  oath,  to  be  in  respectable  circumstances; 
which  sureties  themselves,  thus  able  probably,  are 
willing,  at  the  same  time,  to  justify. 

2.  Dismissing  this  part  of  the  case,  it  remains  to 
see  whether  the  brother  has  made  out  his  claim  to  a 
preference  on  the  other  matter  alleged — that  of  his 
also  being  a  creditor  of  the  deceased. 

It  appears  that  the  estate  and  effects  of  the  de- 
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ceased  consist  of  450/.  3  per  cent,  consolidated  bank       18^3. 
annuities,  devised  to  him  by  the  will  of  his  father^       Tet^ 
Ralph  Needham  deceased,  ^payable  on  the  death  of     >^\^^ 
his  mother^  Needham,  which  happened  only       Webb 

in  the  month  of  July,  1821 ;  which  stock,  together  Nbidhav. 
with  the  dividends  accruing  since  the  death  of  the 
mother,  is  valued  at  about  340/.  Now  the  brother 
alleges,  that  for  divers  monies  lent  to  the  deceased 
prior  to  his  departure  from  this  country  for  New 
York,  in  1807 ;  for  other  sums  sent  to,  and  advanced 
for  him,  whilst  at  New  York ;  and  for  funeral  ex* 
pences,  the  deceased^s  estate  is  truly  and  justly  m^ 
debted  to  him,  the  brother,  in  the  sum  of  300/.  and 
upwards;  that  is,  in  nearly  the  whole  sum  at  which 
the  effects  are  valued.  To  this  it  is  replied,  on  the 
part  of  the  wife,  that  the  estate  of  the  deceased  is 
indebted  to  the  brother  in  no  such^  or  in  any  other^ 
sum ;  that  the  pretended  advances  in  question  to  the 
deceased  were  really  made  by  the  mother,  through 
the  brother's  medium  or  intervention  only ;  and  that 
the  brother's  claim  is  now  advanced  for  the  first 
time,  the  deceased  having  died  in  1 809. 

Now  here,  in  the  first  place,  this  circumstance  of 
the  brother  being  also  a  creditor  of  the  deceased's 
estate,  on  which  he  relies  for  sustaining  his  claim  to 
a  priority,  is  positively  denied  by  the  wife.  The 
parties  then  here  are  distinctly  at  issue ;  ahd  this, 
being  a  question  purely  extrinsic  and  collateral,  is 
one  into  the  merits  of  which,  most  assuredly,  the 
C!ourt  will  decline  to  enter.  But  the  brother's  having 
disputable,  or  at  least  disputed,  claims  upon  the  in- 
testate's property,  is  a  circumstance  rather  adverse 
to»  than  in  favor  of,  his  pretensions  to  the  adminis- 
tration, in  my  view  of  the  case.  Administration  is 
only  granted  to  a  creditor^  failing  any  other  repre* 
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iaS3.  sentative ;  in  which  case  there  being  nobody  to  mc, 
j^^  the  creditor  not  being,  himself ,  administrator,  and 
so  able  to  pay  himself,  must,  almost  of  necessity,  lay 
ont  of  his  debt.  Bnt  where  a  person  whose  du^ 
NssraAK*  and  interest  it  is  to  contest  claims  on  the  deceased's 
estate  is  before  the  Conrt,  willing  to  undertake  the 
administration,  he  or  she  it  is  that  is  entitled  to  the 
grant,  and  not  the  creditor,  both  in  law  and  reason^ 
As  creditor  merely ,  indeed,  it  is  obyions  that  Mr. 
Balph  Needham  could  only  obtain  letters  et  admi- 
nistration on  the  widow  (and  nestt  of  kin)  refusing, 
or  declining,  to  take  them.  This  union  of  the  two 
characters  in  his  single  person/  is  rather,  I  repeat, 
adverse  than  favorable  to  his  claim  to  be  preferred, 
in  my  apprehension  of  its  effect. 

On  these  grounds,  I  am  of  opinion  that  neither 
of  the  reasons  alleged  are  good  in  defeazance  of  tbe 
widow  or  relict's  prior  title  to  be  administratrix. 
As  for  the  matter  of  laches  objected  to  her  in  the 
argumenb— the  parties  in  this  respect  are  in  pari  dC' 
licto  ;  nor  is  the  one,  that  I  see,  at  all  in  a  condition 
to  employ  it  with  effect  as  an  argument  ag^ainst  tbe 
other.  The  deceased's  estate,  save  as  to  the  monies 
now  coming  into  distribution,  is  admitted,  on  all 
hands,  to  have  been  insolvent.  Administration  was 
applied  for  as  soon  as,  or  within  a  reasonable  tinne 
after,  the  death  of  the  mother  furnished  any  thing 
to  administer;  and  that,  at  least  for  zskj practical 
purpose,  was  time  enough. 

Upon  the  whole,  I  decree  administrati<m  to  tbe 
wife ;  and  I  think  that,  in  order  to  deter  parties 
in  future  from  attempting  to  gain  undue  advaintages, 
or  those  denied  them  in  law,  .by  vexatious  experi- 
ments of  this  nature,  I  am  bound  at  the  same  time 
to  condemn  tjie  birother  in  costs* 
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Miller  v.  Bloomfibld  and  Slade.  ^^*  "■•• 

(An  Appeal  from  the  Court  of  the  Peculiar  and  Ex- 
enq^t  Jurisdiction  of  Great  Canford  and  Poole(a).) 

THE  Judges  who  sat  under  this  conmiission  were, 

Mr.  Baron  Oarrow, 
Mr.  Justice  Best  (b). 
Dr.  Arnold, 
Dr.  Jbnner, 
Dr.  Daubeny, 

Dr.  GOSTLING, 

Dr.  DoDSON,  and 
Dr.  Lee. 


J.  HIS  was  an  appeal  from  an  order  or  decree,  a  SbeU  pi^id- 
made,  on  the  8th  day  of  October,  1822,  by  theWor-  liL^h^ISi 

*^9Uek  im 

(a)  The  parish  of  St.  James,  in  Poole,  is  within,  and  forms  ^(o^mi; 
jMirl  of,  the  Rotfal  Peculiar  of  Great  Canford  and  Poole.  The 
official,  who  is  the  ordinary  of  this  pecnliar,  is  appointed  by  the 
lords  of  the  manor  of  Great  Canford,  of  which  manor  Poole  is 
a  part.  [See  Hutchins's  Dorset,  vol.  i.  p.  12—^14.]  From  the 
official  of  a  Ro^l  Peooliar.the  appeal  lies,  not  to  the  bbhop  of 
the  diocese,  or  to  the  metropolitan,  bat  immediately,  and  in  the 
first  instance,  to  the  King  in  Chancery ;  that  is,  in  other  words, 
to  the  Coart  of  Delegates. 

(6)  Mr.  Justice  Richardson  was,  also,  named  in  the  commis- 
sion, bttt  was  loo  indisposed  to  be  present  at  the  hearing  of 
this  appeal. 

TOL.  I.  K  K 
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1829.       shipful  and  Reverend  Charles  Boivle,  Clerk^  Master 
Trmity      ^f  ^rts^  Principal  Official  of  the  Peculiar  and  Ex- 
j,^p^^      empt  Jurisdiction  of  Great  Canford  and  Poole,  in  a 
Mjuir      certain  cause  or  business  of  subtraction  of  church 
itiooMFiiLb.  rate,  then  depending  before  him  in  judgmentf  be- 
tween Joseph  Barter  Bloomfield  and  Robert  Slade, 
the  younger,  churchwardens  of  the  parish  of  St. 
James,   in  the  town,  and  county  of  the  toWn,  of 
Poole,  the  parties  promoting  the  said  caose  or  bmri- 
ness,  on  the  one  part ;  and  Richard  Miller,  a  pa- 
rishioner and  inhabitalit  of  the  said  parish,  the  party 
against  whom  the  said  cause  or  business  was  pro- 
moted, on  the  otl^rpart;  whereby  the  saidJu^ 
admitted  to  proof  a  certain  libel^  and  exhibit  annex- 
ed, given  in  on  the  part  and  behalf  of  the  siud  Jo- 
seph Barter  Bloomfield    and    Robert  Slade,   the 
younger,  the  respondents. 

The  libel  and  exhibit  given  in  on  behalf  of  the 
respondents,  from  the  decree  for  admitting  which, 
this  appeal  was  interposed,  were,  in  substance^  as 
follows : — 

1 .  The  first  article  of  the  libel  pleaded,  thot^  on 
or  about  the  12th  day  6f  December,  1821,  several  of 
the  parishioners,  &c«  of  the  parish  of  St.  James,  in 
the  town,  and  county  of  the  town,  of  Poole  afore- 
said, duly  met  in  vestry,  pursuant  to  public  notices 
previously  given  for  that  purpose,  in  order  to  make 
A  church  rate  for  the  use  of  the  church  of  St.  James 
in  the  said  parish,  and  the  repairs  and  ornaments 
thereof,  and  other  matters  and  things  and  relating 
thereto ;  and  did  then  and  there  resolve  and  order, 
that  a  church  rate  of  three  shiliingps  in  the  pound 
3hould  be  allowed  the  churchwardens  accordingly ; 
and  that  the  same  should  be  made  agreeably  to  the 
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then  present  poor  ratdf  and  according  to  the  usual      ^^• 
mode  of  making  the  church  rate  within  the  said      j\^' 
parish.  ^^^r^^ 

2,  The  second  article  merely  pleaded  the  exhiiiit,,     ^*^«'*» 
in  part  supply  of  the  premises,  aimexed  to  the  Ubd,  Bwonf  hm*. 
to  be  a  traa  copy  of  the  order  of  vestry,  nvade  as^ 
pleaded  in  the  preceding'  article  (a). 

3.  The  third  article  pleaded,  that,  in  ednibnoity 
with  sach  order,  a  rate  of  three  shillings^  in  the 
poand  agreeable  to  the  thetf  present  poor  rate,  and 
according  to  the  usnal  and  customary  mode  of  making 
the  church  rate  within  the  said  parish,  wa»  made 
and  assessed  on  the  inhabitants  and  others  of  the  sMd 
parish  of  St.  James,  liable  to  payment  of  the  sione, 
to  wit,  on  the  28th  day  of  December  (as  would  ap- 
pear by  the  said  original  rate,  to  be  produced  at  the 
hearing  of  the  cause) ;  that  the  said  rate  was  snbse- 
quently  confirmed,  under  the  usual  conditions,  by 
the  official ;;  and  that,  in  conformity  thereto,  most  or 
some  of  the  said  parishioners,  &c.  had  paid  the  se* 

(a)  The  exhibit  was  as  follows : — 

At  a  vestry  daljr  holden  this  12th  day  of  December,  1821, 
at  the  usual  place,  for  the  parish  of  St.  James,  in  the 
town  and  county  of  Poole,  pursuant  to  public  notice. 

We,  whose  names  are  underwritten,  do  approve  and  allow  of 
the  aforegoing  account  of  Joseph  Barter  Bloomfietd  and  Robert 
Slade,  jun.  the  churchwardens,  by  which  there,  appears  to  be 
due  to  the  parish  the  sum  of  178/.  7#.  Sd. 

We  hereby  CMrder  that  an  assessment  or  church  rate  of  three 
shillings  in  the  pound  be  allowed  the  churchwardens,  and  that 
the  said  rate  be  made  agreeable  to  the  present  poor  rate,  and 
according  to  the  usual  mode  of  taking  the  church  rate. 

(Signed)        J.  B.  Bloomfield, 

Robert  Slade, 
Gborob  Kemi^i  are.  &e. 

K  K  2 
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I8t9.  veral  sums,  respectively,  assessed  upon  them  in  the 

^^7*^  said  rate. 

'^  4.  The  fourth  article  pleaded,  that  Richard  Miller 


MiLun      (the  defendant)  was  and  is  a  parishioner  of  St 
BtooMviBtDw  James,   occupying  certain  messuages,  &c.   within 

the  same ;  and  that,  by  the  rate  so  duly  made  as 
aforesaid,  he  was  and  is  justly  rated  and  assessed, 
agreeable  to  the  usual  mode  of  making  the  church 
rate  within  the  said  parish,  in  the  sum  of  IS/.  7s.  in 
manner  following— -to  wit,  for  a  tenement  in  Hill 
Street,  of  the  annual  value  of  22/.,  the  rate  or  sum 
of  3/.  0^. ;  for  a  malt-house  in  Hill  Street,  of  the 
annual  value  of  40/.,  the  rate  or  sum  of  6/.,  being  at 
the  rate  of  three  shillings  in  the  pound  for  the  an- 
nual value  of  the  same ;  and  the  sum  of  41.  Is.,  be^ 
ing  at  the  rate  of  nine  shillings  for  every  hundred 
pounds  in  value  of  the  stock  in  trade  of  the  said 
Richard  Miller f  which  said  several  sums,  he,  the 
said  Richard  Miller,  should  and  ought  to  pay  as  his 
proportion  of  the  said  rate. 

5.  6.  7.  8.  The  fifth,  sixth,  and  seventh  articles, 
merely  pleaded  the  circumstances  asually  pleaded, 
mutatis  mutandis^  in  libels  for  church  rate,  namely, 
that  Slade  and  Bloomfield  (the  plaintiffs  or  promo- 
vents)  were  duly  elected,  sworn,  and  admitted,  into 
the  office  of  churchwardens  of  the  parish  of  St. 
James  in  the  said  town  of  Poole,  and  were  such,  at 
the  time  of  making  the  said  rate,  and  at  the  com* 
mencement  of  the  suit — ^that  Miller,  the  defendant, 
though  once  or  oftener  requested,  refused  or  delayed 
payment  to  the  said  churchwardens  of  his  propor- 
tion of  the  rate  aforesaid ;  and  that  he.  Miller,  was 
a  parishioner  of  the  said  parish,  within  the  peculiar 
and  exempt  jurisdiction  of  Great  Canford  and  Poole; 
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and  therefore,  and  by  reason  of  the  premises,  was       181S.. 
subject  to  the  jurisdiction  of  the  Court.     The  eighth      ''j^ 
was  the  usual,  formal^  concluding  article,  praying     v#v>/ 
that  the  defendant  might  be  condemned  in  the  sum     Millw 
so  rated  and  assessed  upon  him.  Btooiiriiu^. 

For  the  appellant-^Swabey  and  Lushingtan^  Doc^ 
torsy  and  Mr.  Tindal. 

The  question  at  issue  in  this  suit  is  one  of  consi- 
derable importance,  though  not,  as  it  appears  to  us, 
of  equal  difficulty.  It  may  be  stated,  generally,  as 
the  liability  of  stocky  under  the  circumstances  plead-r 
ed,  or  similar,  to  payment  of  church  rate— a  prac- 
tice, we  apprehend,  now,  for  the  first  time,  submit- 
ted to  the  test  of  legal  inquiry. 

The  object  then  of  this  suit  is  to  enforce  a  church 
rate,  embracing,  among  other  property  admitted  to 
be  liable,  stock  in  trade*  Now  we  contend  that, 
imder  the  circumstances  pleaded,  the  vestry  or 
churchwardens  must^  in  the  end,  fail  to  enforce  a 
rate  including  stock  in  trade;  and,  consequently, 
that  this  libel,  pleading  a  rate  so  made,  ought  tp 
have  been  rejected. 

Is  it  meant  to  be  pleaded  as  a  *'  custom f*^  in  the 
strict,  legal,  sense  of  the  word,  to  rate  stock  in 
trade  to  the  church  within  this  particular  parish? 
If  so,  the  pleading  is  faulty :  the  **  custom'*  should 
have  been  pleaded  in  the  usual  legal  mode  of  plead- 
ing a  custom ;  and  the  libel  must  be  so  reformed. 
The  legality  of  a  custom^  so  understood,  to  rate 
stock  in  trade  to  the  church  within  this  particular 
parish,  is  a  question  not  raised  upon  the  present 
plea.  Indeed  were  this  pleaded  as  a  ''  custom^*  the 
first  thing  to  be  proved  would  be  its  existence;  which 
were,  either  the  Court  below,  or  this  Court,  to  pro- 
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ceed  to  try,  it  would,  of  coarse,  be  ground  f«r  a 
proIiibitioD. 

If,  howevw,  which  we  cather  suppose,  it  is  meant 
to  be  pieaded  as  usual,  or  a  practice  merely,  to  rate 
stock  in  trade  to  the  church  at  Poole,  we  mainfaun 
it  to  be  one  utterly  untenable.  It  may,  for  some 
time^  have  existed  in  the  absence  of  opposition :  an 
objection  taken  to  it  at  any  time,  must  have  been 
sustain^ 

It  baSf  probably,  been  usualj  as  pleaded,  in  this 
parish  to  include  stock  in  the  church  rates.  But  ia 
the  instance  of  no  former  rate  (from  the  small  amount 
in  value,  possibly,  either  of  the  stock  rated,  or  of  the 
rate  itself,  by  reason  of  the  chiu'ch  not  requiring 
any  extensive  reparation,  or  for  some  other  cause) 
does  any  opposition  to  this  mode  of  rating  appear 
to  have  been  made.  This  circumstance  leaves  the 
question  as  to  the  legality  of  that  practice  still  open. 
We  maintain  it,  viewed  in  what  light  soever,  to  be 
clearly  illegal. 

Church  rate  is,  invariably  so  held,  ^personal  de- 
mand indeed — but  in  respect  of  real  estate  only;  and 
not  in  respect  o{  personal  estate,  either  alone,  or 
jointly  with  real  estate.  We,  at  least,  are  aware 
of  no  instance  of  church  rate  formally  levied  or 
imposed,  on  any  other  than  lands  and  tenements 
only.  If  our  opponents  are  more  fortunate  than 
ourselves  in  the  knowledge  of  any,  we  ^all  have 
the  benefit  of  their  discovery :  if  they  are  not,  this 
absence,  perhaps  of  all  actual^  but  certainly  of  all 
legal  precedent,  furnishes  a  nearly  unanswerable 
argument  against  the  legality  of  the  rate  now  sought 
to  be  recovered. 
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Tjbie  wiidow  pf  th3  law  iipop  JLhia  head^  as  we^       im. 
uoderstend  it,  ne^d^  no  vindicaii^ii.    All  p^rspf^       3^^^ 
property  is  of  a  fugitive  kind ;  and  stpc^  in  tr«4^  ?f     ^^r<V. 
€N93.of  th^  inost  fugiliyie  kiud^  of  personal  property.     ^'^F 
For  tb^se,  as  well  ^  oth/^r  obvipps  ir^a^Qn^  ijt  is  ono  ^5A9li^NK9sL 
of  tbo  teast  proper  wi^cts  tb^t  can  I'f ^1  be  ini^v 
gined  of  ^triot  ipye^tigajtipnt  eitb^r  {or  tbia  P^ip^ 
of  taxation,  or  for  ^ny  other.     That  it  has  be^^^ 
and  muit  again  be,  ivb^re  the  Iftw  autbQrizes  or  re- 
quires i^;,  will  be  readily  con<;eded ;  b^t  we  sabmitji 
that  the  law  mpst  aMtbprize  ^nd  require  it,  strifitiiy 
and  8peci6cajJiy,  in  order  to  its  being  subjected  tq 
any  such  inquisition,  with  any  sor^  pf  propriety. 

Again,  a  prafct^ce  pf  ratii^  ^tock  in  trade  seeqf « 
to  us  utyust^  a^  i^ubjiepting  tr^4^  to  a  dem^d  from 
which  persons  not  ^n  ^r^de,  though  bavijag  stoc|c  (a^^ 
farmers,  fpr  inst^^pe)  are  exonpted*  l^t  is  very  un« 
equal  too,  even  49  between  differenlt  tr;ades,  sonpio 
of  which  require  a  large  stpp)^,  ai^d  others,  cpm* 
paratively,  hardly  any^  to  enable  those  ijirho  pursue, 
to  conduct  them  adTHjitagepjusly.  AU  these  are  ar^ 
guments  againiM^  any  irregular  practice  of  taxing 
stock  in  trade,  being  fixed  and  confirmed,  as  it  is 
now  sought  to  be,  by  legii  sanction* 

The  only  authority,  if  authority  it  bet  fpr  rating 
stock  to  the  church,  under  any  cii^wnstances,  wh^ch 
occiirsto  us,  is.theiiidgment  pf  the  thirteen  civilian* 
assembled  at  Doctors'  Commons,  and  printed  in  Go- 
<^olphin(^)f  which  does,  in  subslante,^  seem  to  lay 
it  dowHf  ^^  *  ^ewerfl/  proposition,  that  the  jevjj 
f^^y  he,  either  upon  stock,  or  ^nd,  WJe  ^ludie.to  ^ 
^certain  *^  order  or  direction/'  as  it;is  t^pied/'  to^ch^ 

(a)  Jtepp'torium  Ctuun^ni)  App,  s.  pi.  p.  11%  •  . 
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1823,       ing  the  liability  of  property  to  the  reparation,  more 

^^^^      immediately  of  the    church    and   church-yard   of 

W^i^      Wrotham,  in  Kent ;"'  but  ^<  to  be  applied  generally/' 

M iLLBR      as  the  order  expresses  it,  **  upon  occasions  of  like 

B&ooMntuB.  i^parations  to  all  places  in  England  ^whatsoever;** 

printed  as  above.  Now  here,  in  the  first  place,  by 
what  authority  these  thirteen  civilians  met  and  drew 
up  any  such  "  order,"  no  where  appears.  Nor  fur- 
ther does  it  appear,  at  least  on  6odolphin*s  shewing, 
that  they  ever  met,  or  drew  up  any  such  order,  at 
all— >a  matter  which  is  fairly  open  to  suspicion  at 
least,  from  the  questionable  character  of  the  **  order" 
itself.  It  occurs,  not  in  the  useful  rq>ertory  of  ec- 
clesiastical law,  as  published  by  Godolphinf  but 
merely  in  the  appendix  set  forth,  non  constat  by 
whom,  to  a  second  edition  of  the  repertoiy  pub- 
lished by  the  booksellers,  at  a  time  when  its  au- 
thor was  no  more  (a).  After  all,  the  rate  fsere  sought 
to  be  recovered,  derives  little  or  no  aid  from  these 
^^  instructions"  for  making  church  rates,  even  ad- 
mitting them  to  be  genuine.  All  which  they  purport 
to  sanction  is,  a  levy  either  upon  land  or  stock—- 
'^  even  for  the  bestj^  as  they  phrase  -it,  but  not  on 
both.  Here  the  rate  sought  to  be  recovered  is  both 
on  land  and  stock. 

We  are  aware  that  it  is  usual  in  places  to  levy 
poor  rate  on  personalty;  but  that,  we  contend,  in 

(o)  Godolphin  died  1678  (4th  April).  The  second  editioa  of 
the  *f  Reper^rium  Canonicam/'  with  the  appendix,  onlj  made 
its  appearance  ii^  1690.  The  appendix  seto  out  with  stating, 
fhat  "'  the  former  tract  heing  written  only  by  way  of  essay,  it 
was  thought  expedient  by  the  friemb  of  the  bookieUer  to  make 
some  brief  additions  to  this  second  impression  concerning  some 
things  that  are  of  daily  nse."  Among  these  "  additions'' are  thiii 
f*  Pfdtr  and  direction." 
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no  sort  infers  the  propriety  of  levying  church  rate.  iMa. 
Levies  to  the  church  are  not,  like  those  to  the  poor,  j^m 
dependant  upon,  or  growing  out  of,  any  statute. 
The  general  law  imposing  the  reparation  of  the 
church  upon  the  parishioners,  and  of  course,  at  the 
same  time,  regulating  the  levy  of  those  sums  neces- 
sary to  that  reparation,  must  obviously  have  been 
settled  long  prior  to  any  consideration  of  poor  rates ; 
which,  it  is  well  known,  were  unheard  of  prior  to 
the  reig^  of  Hen.  8;  and  were  only  placed  upon 
their  present  footing  by  a  statute  late  in  the  reign 
of  Elizabeth. 

Upon  these  grounds  it  appears  to  us  that  this  libel 
ought  to  have  been  rejected  in  the  first  instance ; 
and,  consequently,  that  the  Court  is  bound  to  re« 
verse  the  order  for  its  admission ;  and  by  so  doings 
in  effect,  to  dismiss  the  appellant  from  all  further 
observance  of  justice  in  the  present  suit. 

For  the  respondents^^Pkillimore  and  J.  Addamif 
Doctors  J  and  Mr.  W.  P.  Taunton. 

It  is  pleaded,  and  for  the  purpose  of  the  argu- 
ment may  be  taken  as  proved,  that  it  hath  been 
usual,  or  the  practice^  in  Poole,  to  levy  church  rate 
on  personalty,  or  stock  in  trade  (a).  The  continu- 
ance of  that  practice  (for  as  a  practice  merely,  in 
contradistinction  to  a  legfal  custom^  it  is,  and  was 
meant  to  be  pleaded)  is  now,  for  the  first  time,  op- 
posed ;  and  the  point  immediately  at  issue  is,  whe- 
ther the  practice  in  question  has  any  thing  so  revolt- 

(a)  This  appeared  bj  the  church  books^  from  as  far  back  at 
1751.  The  church  hooka  prior  to  1751  were  said  to  be  losti 
and  that  evidence  of  their  being  so  lost  or  mislaid  had  beea 
given  by  the  veatr^  cleirk  of  Poole  in  an  action  m  )ong  aj;o  at 
I79J.  -- 
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ingy  on  the  face  of  itf  as  tp  subject  the  libel  in  which 
it  13  pleaded  to  lAst^  a^d  summary  rejectioD. 

Oar  opponents  h^stve  undertaken  to  9hew  that  it  is 
a  practice  of  this  revgltiQg  description,  and  that  if 
sustainable  at  a}!,  i|;  could  ouly  be  in  virtue  of  s^ 
strict  legal  immemorial  custom  of  rating;  which 
custom,  however*  say  they,  is  not  pleaiied,  and  the 
e:i^iateu^  of  which,  were .  it  pleaded^  we  admit  to 
them  that  peither  the  Court  appealed  from,  nor  this, 
the  appellate,  Court,  is  competent  to  try.  But  that 
the  practice  itself  in  question  partakes  any  thing  of 
the  nature  or  character  sought  to  be  ascribed  to  it, 
we  by  no  means  admit;  on  die  contrary,  we  are 
both  prepared  to  de^iy  this,  and  to  sustain  that  de- 
nial by  what  appear  to  us  valid  arguments*  For  if 
it  is,  iX  must  be  deemed  so,  either  upon  principle  or 
upou  wUiority :  but  neither  the  one  UQr  the.  other  of 
these,  in  our  view  of  them,  seem  to  sanction  anj 
such  inference. 

And  first  as  to  principle-«-is  there  any  reason,  upon 
principle,  why  personal  property,  especially  why  vi- 
sible personal  property,  yielding  a  profit,  within  the 
parish,  should  not  pay  to  the  reparation  of  the  church 
as  well  as  real  property^  We  are  aware  of  none. 
Church  rates  are  admitted,  on  all  hands,  to  be  taxes, 
not  upon  property  so  nmch,  as  upou  persons  in  re- 
spect of  property  (a) ;  and  why  not  ufnon  persons  io 
respect  of  personal  property,  as  well  9s  upon  persons 
in  respect  of  real  propqrty,  we,  upon  principle^  are 
at  a  loss  to  imagine*  Every  parishioner  is  bound, 
of  common  right,  to  the  repairs  of  his  parish  church. 
^*  Ad  refectionem  ecclesi(e  debet  omkis  populus^  se- 


(j9)  5  Co.  67.     1  Bulslr.  20.    Deggc,  166. 
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fundum  legem^  jsubvemre  ;^'  by  a  law  as  old  ^  Kjwic      ^^• 
Canute  (a).     **  UNUsauisaus  parochiamUf'  say     ^Wiv^ 
Lyndwood  and  John  of  Athon,  *^  ad  reparatiariem     w^^/ 
ficcUsioi  teuetuff  S^c^  {b)    "  Ml  the  parishionens     ^^^^^ 
find  landholders/'  says  Degge  (c)f  ^^  are  booiid  to  ltoswwiiw> 
the  charge;"  apparently  distmgniahing  between  the 
two,  and  making  both  liable^  Now  every  paririiioiier 
being  thus,  of  common  ri^t,  and  upon  prmci^^e, 
bound  to  contribute  tp  these  repairs,  why  the  holder 
of  stock  should  be  exempted  to  the  necessary  impoi- 
^ition  of  a  double  ojmfii  upon  the  holder  of  land,  is 
44>  usy  upon  every  general  jmnciple  at  least,  wbsUy 
;]mdiscoverable» 

But  it  has  be^^  objected,  and  even  dwelt  upon  as 
a  principM  head  of  cjbjectiiHi,  that,  the  nature  of 
.personal  property  is  such  as  to  raider  levies  upon 
M,  howsoever  to  be  implied,  if  not  impracticable, 
still  obviously  so  iacoovenieinl^  that  they  are  not  to 
be  riesortpd  to  but  und»  some  strict  or  overwfaelmnig 
necessity*  But  we  submit  that  no  great,  if  any, 
practical  inconvjeoi^Qc^  from  the  levy  of  church  rat^ 
lipon  stock  need  be  i^pfehendiad.  We  admit  ihsi 
.any  tax  upon  stock  must,  to  a  oertain  ^extent,  he 
urbitrary  and  9ne<|aal>  But  the  tox  itself  of  church 
rBte  is,  ordinarily^  too  luoonsidevaUe  to  render  any 
.triflifig  inequality  in  its  .coUeejtioB  a  sensible  griev- 
\ance;  ports  it  necessary  7P  its  jcdUection  to  institote 

« 

(a)  LI.  R.  CanuU.  apnd  Bfomptpn,  Col.  d?9-  The  Editor  is 
unable  to  find  any  snch  law  among  tlie  laws'  of  King  Cannte^ 
'in  the  great  collection  of  I«abbe  and  Cossart.  Vide  Concil. 
torn.  ix.  pp.  915 — 885.      . 

(5)  Lindwood  JDe  e^  md^.  C7.  JUoti  Pat^dkiani  y,  Sefidm- 
darum  Ecclesiarum.  Ei  de  officio  arehidiacani  f^b.  fieparaiioBe. 
Johannes  de  Aihon  in  (Hhob.  C.  fmprobam  verb.  Ad  hoc  ienentvr^ 

(c)  Degge,  164. 
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IBM.      Bnj  thing  like  that  strict  inquisition  into  the  circam 
^j^^     stances  of  private  persons^  which  would  brand  it  u 
\^v^/     arbitrary,  in  any  perceptible  degpree,  on  that  ac- 
MiLkm      count.    Indeed  levies  on  stock,  much  more  const- 
BiMMviBMi.  derable,  have,  at  all  times,  and  continue  to  be,  raised 
upon  the  subject,  if  not  possibly  wholly  unobjected 
to,  yet  still  without  furnishing  any  real  matter  for 
4MNnplaint«     The  old  **  dismes  and  fifteenths*'  woe 
assessments^'on  personal  property  only,  originally  the 
actual  tenth,  or  fifteenth,  of  the  subject's  moveables; 
not  attended  in  their  levy  with  any  practical  incon- 
venience that  we  are  aware  of.    The  same  may  be 
said  of  *^  subsidies,**  which  succeeded  these  dismes 
and  fifteenths,  and  were  levies  involving^,  like  the 
church  rate  in  question,  real  and  personal  properij 
in  one  common  assessment,  being  taxes  upon  pmnis 
in  respect  of  their  property,  real  and  personal,  at  tk 
(nominal)  rate  of  four  shiHingfs  in  the  pound  for 
lands,  and  two  shillings  and  eight«pence  for  goods. 
Nay,  at  this  very  day,  the  land-tax,  at  the  usual  rate 
(four  shillings  in  the  pound)  is  a  fifth   (a  nomind 
fifth),  not  only  of  the  rent  of  all  the  land  and  ill 
the  houses,  but  of  the  interest  of  all  the  stock  is 
tlie  country ;  that  only  excepted  which  is  lent  to 
the  state,  or  employed  in  the  cultivation  of  land. 

But  apart  from  any  consideration  of  dismes  and 
fifteenths,  &c.  as  admittiQg  these  to  be  wide  of 
the  mark,  further  perhaps  than^  at  most,  in  the  way 
of  general  illustration,  let  us  see  whether  a  review  of 
those  levies  constantly  making  at  this  day,  throi^i- 
out  the  kingdom,  for  the  relief  of  the  poor,  suggests 
any  thing  applicable  to  this  part  of  the  case.  For 
to  levies  of  poor  rate  and  church  rate  the  self-same 
considerations  so  nearly  apply,  that,  property  of  any 
particular  description  being  rated  with  stifficient  fa^ 
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cility  to  the  fonner  of  these,  to  nine  any  question       1823. 
about  the  difficulty  attendant  upon  rating  property      I^*'^ 
cf  that  same  individual  description  to  the  latter,     v^-v^^ 
would  seem  almost  absurd.     Nor,  viewed  in  this     ^>^*  , 
light,  is  the  distinction  between  these,  as  to  their 'B^^''""'* 
crigin,  at  all  material ;  though  our  opponents  have» 
artfully  enough,  sought  to  insinuate,  that  the  one 
being  due  under  the  general  law,  and  the  other  under 
a  special  statute,  constitutes  so  g^reat  a  difference, 
as  to  bar  all  reasoningyrom  the  one  to  the  other,  in 
all  respects.    As  with  reference  to  the  purpose  for 
which  we  are  now  placing  them  in  juxta-position, 
that  distinction  makes  no  difference  in  the  case  what- 
ever. 

The  statute  of  43  Eliz.  for  raising  poor  rates  is,  ^ 

evidently,  large  enough  to  comprehend  all  species 
of  personal  property,  under  the  term,  <<  the  ability'* 
of  the  parish :  there  is  nothing  whatever  in  the  sta- 
tute which  limits  or  confines  that  term,  in  this  ap- 
plication of  it,  to  real  property.  A  series  of  deter- 
minations however,  founded  on  the  best  and  wisest 
principles,  has  excluded  from  rateability  to  the  poor, 
all  personal  property  not  visible^  and  yielding  a 
profit:  but  still  leaving  personal  property  situate^ 
locally,  within  the  parish,  and  at  the  same  time  vi- 
sible, and  yielding  a  profit,  liable  to  poor  rates.  That, 
series  of  determinations  has  done  something  more ; 
for  owing  to  some  inconvenience,  partly,  perhaps, 
real,  and  partly  supposed,  attending  this  matter  of 
taxing  stock  in  practice.  Courts  have  always  (or  at 
least  till  lately  have  always  (a)  )  been  guided  by  the 

(a)  That  iB,  till  the  Court  of  King's  Bendi  cklivered  an  opi- 
Mon  npoa  the  general  question,  wUeh  they  were  long  averse  to 
do,  determining  every  case  upon  its  own  partieular  cimiaii- 
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it23.  Mage  ihentofore  had  witik  r^eet  to  taoring"  fMA 
tj^^^f  IB  trade  in  the  place  in  qaestion.  But  still,  under 
\^^-^  all  these  restrictions  and  modifications,  wherever  if 
Miller  j^j^g  i^^^n  nsual.  Or  the  practtcCf  to  assess  the  inha- 
^LooMFiKLD.  bitaiits  of  any  city,  td\^,  or  borongh,  for  and  in 
respect  of  thek  peiisonal  property,  or  stock  in  trade, 
to  the  poor  rates,  they  have  nniformly,  withont  a 
single  instance  to  the  contrary,  conftrmed  assess- 
ments made  npon  that  principle,  anfd  held  snch  per- 
sonal property,  or  stock  in  trade,  to  be  liable.  We 
say  wherever  it  has  been  the  ^^  practice  :'*  for  it  mnsC 
be  obvioas  that  there  can  be  no  legal  ^  custonC*  of 
levying  poor  rates,  which  themselves  only  originated 
in  the  reign  of  Elizabeth— -centuries,  that  is,  within 
time  of  legal  memory.  It  wonld  be  idle  to  enome- 
rate  authorities  for  so  well  known  a  position  (a) ;  but 
it  is  material  to  observe,  that  here  in  Poole  the  poor 
rates,  at  this  day,  are  levied  upon  stock  in  trade 
(having,  apparently,  been  so  from  their  very  origin), 
imder  a  decision  of  the  Court  of  King^s  Bench, 
made,  specifically,  as  with  relation  to  this  very  town 
of  Poole  (b).  Therefore  any  arguments,  ab  incm^ 
venienti,  against  rating  stock  in  trade  to  the  church 
in  Poole,  ipso  facto,  merge.    It  is  easy  to  say,  in 

stances.  Bat  the  liability  of  stock  to  tbe  payment  of  poor  life 
seems  to  be  now  established  as  a  general  principle :  so  that  the 
Court  of  King's  Bench  will  confirm  a  rate,  if  not  otherwise  ob- 
jectionable, including  stock,  without  any  reference  to  the  prior 
usage  of  the  paricular  place.  See  Rex  v.  Ambleside,  16£sst, 
380,  &c. 

(a)  Some  of  the  leading  decisions  are  the  following — ^Reg.  9. 
Barking,  2  Ld.  Raym.  1280.  Rex  v.  Andover,  Cowp.  550.  Rex 
9.  Hill,  Cowp.  613.  Rex  v.  Rodd,  Cald.  147,  Ac.  &c. 

(b)ln  Rex  o.  White  and  Others,  Trio.  Term,  22  Geo.  3^ 
See4T.R.771. 
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ilie  Wfty  Off  bfej^ctiMi,  ithitt  Is  »&c!k  in  tHtdi  P  hoW  U       ^L 

this  to  be  f$ti  er  aM^lrtAiik^d  ?  hoW^  UllM  fiifcM^  li     "^J^ 

its  valae  to  be  estimated  ?  and  so  on-«4hd  <ttffl<:^#M      ^a^si^iM 

attending  this  njidde  of  itUing  Hf  e  all  biit  iiiSiiiiiQtaUit*      Miubr 

able.    We  tefiy  to  all  ^&H  tb^t  bei^i  in  Footed  At  ttLob»iiu>. 

Im^t,  what  i«  ttock  hi  trad^  muit^  sDitleh6W,  h6  fiiMd 

er  Moertaiii«di^u-4i(Km  ih«  yalti«^  df  ihttimdH,  WftMt 

ftx^  or  ascerttfinod,  gofUfi  en^toMi  jHuit  bei  jMri^ 

the  difficidties,  if  any,  ftttendin^  thiii  thdde  of  **tihfl^ 

in  Poole,  mu9$  be  sntmoiinted,  in  ordfef  tb  the  nitAJng 

ef  levies  for  the  rdief  of  the  poor.    This^  W6  repent^ 

is  an  answer^  at  once,  to  all  ftt^inents  dedtid^ 

from  the  supposed  inconveniehife  of  taking  stock  ttt 

the  repair  of  the  chuMhi  at  least,  in  this  pAMiciiltf 

instance^    LeTies  to  the  p6or,  M  ab  otdinaVy  ater ^ 

^e^  exceed  those  to  the  ehiircb  in  a  tast  pi'opoHSott) 

and  if  no  practical  inconTenteUCe  ii  foiriid  to  feMA 

from  levying  npon  stock  those  innch  higher  rites^ 

which  are  necessary  to  the  maintenance  of  the  poM 

in  Poole,  sorely  none  is  to  be  apprehended  from  tk 

continuance  of  the  practice  of  levying,  from  time  ttt 

time,  upon  that  same  stock  th6se  by  fer  less  consider 

iible  rates  which  ordinarily  suffice  to  snstaiit,  atld  t^ 

pair,  and  decorate  the  single  church  in  Poole. 

t  It  should  seem,  tiien^  that  ttb  greitt  inconvenience 

need  be   apptehended   fr(E>m  kyiiig    chur<:h   rates 

upon  stock,  as  well  to  upon  land,  geiiel^y.    Bet^ 

further,  we  contend,  that  in  Poole  some  inconveni-^ 

ence  at  least  would  result  were  this  not  so*    For  W^ 

apprehend  thibt  some  inconvenience  does,  afid  evei^ 

must,'  attend  tiixing  the  pitriikhioners  df  any  parish 

to  the  po6r,  upon  one  principle^  and  to  the  chnrdt 

upon  another,  a  contrary,  o^  at  least  a  different  pritt*^ 

ciple  J  considering  the  close  analc^y  Which,  we  rcf^ 
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parationem  dictce  ecclesire,  (a)  &c/'     But  this  mode       1823. 
of  making'  church  rate,  so  obvious,  so  convenient,       j^jljjf 
so  prevalent,  ab  antiquOj  is  impracticable  in  parishes      v-^,^/ 
where  ^^  personalty j^  whilst  it  must  be  included  ia      Miller 
the  one  rate,  is  necessarily,  and  under  a//  circum-  bloomfielik 
stances,  excluded  from  the  other. 

If  then  no  general  objection  applies,  either  to  le- 
vies on  personal  property,  or  stock,  generally,  or  to 
levies  upon  it,  for  this  particular  object  of  church 
repair— nay,  more,  if  if  seems  that,  in  Poole  at  least, 
some  inconvenience  will  attend  a  departure  from  the 
practice  of  levying  church  rate  upon  stock,  more 
antiquOf  the  Court,  we  apprehend,  will  be  inclined 
ultimately  to  sanction  the  rate  sought  to  be  reco- 
vered in  thisl^it,  and,  consequently,  of  course  to  ad- 
mit the  present  libel  ;*  unless,  indeed,  it  can  be  clearly 
shewn  that,  in  so  doing,  it  will  go  counter  to  the 
whole  stream  and  current  of  authority.  For  if  it 
can,  indeed,  be  said,  consistently  with  legal  truth 
and  propriety,  that  the  current  of  authority  is,  uni- 
formlyj  adverse  to  the  practice  pleaded  in  the  libel  j 
this,  in  itself,  we  are  constrained  to  admits  is  amply 
suiTicient  to  constitute  a  fatal  objection  to  its  conti- 
nuance, in  spite  of  all  that  can  be  urged  in  its  favor 
deducible  from  general,  secondary^  considerations. 
But  the  current  of  authority,  viewed  as  we  view  it, 
does  not  suffer  this  to  be  said  of  the  practice  in 
question,  with  legal  truth  or  propriety.  We  grant 
that  the  prevalent  usage  is,  and  may  long  have  been,  ^ 
to  levy  church  rate  upon  lands  arid  tenements  only. 
We  say  the  ^* prevalent  usage;'*  for  we  deny  its  be- 

(a)  2  Oughton,  Ordo  Judiciorump  p.  350.    See  also  pp.  327.* 
364,  &c. 

VOL.  T.  L  L 
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i823.       ing  the  usage,  nniTersally,  or  even  nearly  nOf  tbongk 

IJjtiw^      our  adveraaries  have  represented  it  assncb*  to  the 

.^J^!^      latter  extent  at  kart,  if  not  to  the  former^    fFe  are 

MiLLKR      aware^  nor  have  the  slightest  objection  to  a  discia- 

BiooMnsLD.   sure  of  the  names,  of  very  many  places,  some  of 

equal  extent  and  population,  where,  as  in  Poole^  a 
different  usage  prevails,  and  where  the  chnrck  rates 
are  uniformly  levied  upon  stock,  as  well  as  upon 
lands.  Now  ^  prevalent  usage*'  is  not  the  same 
thing  with  positive  law ;  nor  is  a  practice  which  hap- 
pens to  be  at  variance  with  the  former,  necessarib/ 
illegal)  from  that  being  so  which  sets  its^  up  in 
wilful  and  perverse  opposition  to  the  latter.  And  so 
far  is  the  current  of  authority  from  affirming  this  nos- 
rateability  of  stock  to  the  church  to  be  *^  laxv^^  with- 
out exception  or  limitation,  that  it  infers  (not  to  say 
affirms,  or  goes  little  short  of  affirming)  a  principle 
the  very  reverse.  We  shall,  of  course,  be  expected, 
and  are  not  unprepared,  to  fortify  our  assertions  upon 
this  bead  by  reference  to  specific  authorities. 

Andy  first,  what  say  John  of  Athon  and  Lyndwood, 
^*  the  antientest  and  best  of  our  canonists^  on  this 
matter  of  church  rate  ?  They,  at  least,  are,  ded- 
dedly,  ours ;  for  the  words  of  the  latter,  as  taken 
out  of  the  former,  are  distinct,  that  stock  is  taxable 
as  well  as  land.  •*  Unusquisque  parochianusy''  says 
Ljmdwood,  "  teneiur  ad  reparationem  ecclesiiejurta 
portionem  terra:  quam  possidet  infra  parochiam^  et 
secundum  numerum  animalium  qu(B  tenet  et  nutrit 
ibidem.''^  (a)  It  is  so  obvious  as  to  render  it  neariy 
superfluous  to  insist,  that  <<  animaiia'*  stands  in  this 

(a)  Lyndwood  De  Eccl.  JEcUf.  £i  De  Ojfi.  AreUdimcmi.  Et 
Johannes  de  Athon  in  Othob.  ubi  iupra* 
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.passage  for  stock  of  ai^  species,  or  stock  geaerally.  ia23. 
This  is  so  uadeiBtood  by  Peck,  by  Prideaux,  and  ia-  '^^ 
deed,  wp  apprehend^  by  all  otbers.  Prideaux's  sifn^v/ 
words  (a)  are,  "  According  to  the  ecclesiastical  law  Miii-pw 
ihat  hath  prevailed  in  this  realm,  the  laying  of  the  Bm>o«visia 
church  rate  ought  to  be  according  to  the  laods  a^d 
the  stock  [the  stock  generally]  which  the  panshioo^er^ 
have  within  the  parish ;  and  so  say  John  of  Athon 
and  Lyndwood  [namely,  in  the  passage  just  cited, 
which  then  follows  in  Prideaui^],  the  anjdentest  and 
best  of  our  canonists."  Peck  (A),  in  a  couu»en- 
tary  on  this  same  passage  out  of  Lyndwood,  ex- 
plains it  in  the  same  sense,  and  plainly  construes  it  as 
sanctioning  rates  on  parishioners  for  church  repairs, 
"  pro  modo  et  rationt  rerum  suarum^^^  or  ^^pro  modo 
et  facuUate  honorum^^  as  he  styles  it  in  different 
passages,  both  to  the  same  effect.  Indeed  flocks  or 
berds  '^  OBimaliaj^  constituted  at  that  time  the  very 
principal,  not  to  say  the  sole,  stock.  Tradesmen 
with  any  thing  like  stock  to  be  taxable  in  the  mo- 
dern acceptation  of  the  term,  stock  in  trade,  there 
were  plainly,  at  that  time,  few  or  none.  The  only 
tradesmen  at  that  time,  except,  perhaps,  in  some  few 
cities  or  great  towns,  were  people  who  used  to  travel 
about  from  fair  to  fair,  like  the  hawkers  and  pedlars 
of  modem  times.  Their  wares  [stock  in  trade]  could 
of  course  be  subjected  to  no  parochial  (local)  buiv 
thens.  Taxes  used  indeed  to  be  levied  upon  these, 
known  by  the  several  names  of  "  passage,"  "  pont- 
age," "  lastage,"  "stallage,'*  &c.  (c);  but  these  were 
in  the  nature  of  transit  duties,  as  at  certain  passe$i 

(a)  Directions  to  Churchwardens,  p.  63. 
(6)  De  EcchnU  Reparandis,  C.  x.  &  xi. 
(c)  Brady's  History  of  English  Boroughs,  p.  3. 

H-2 
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1823.       or  bridges,  or  of  tolls,  as  for  the  erection  of  booths, 

^»«<y      or  stalls,  in  particular  places — the  collection  of  which 

v^v-w      in  no  sort  argues  them  fit,  or  capable  even,  subjects 

Miller      of  local  taxation. 

Bloomfiilo.       It  clearly  results  then  that  "  stock'^  was  hable  in 

the  opinion  of  Lyndwood  and  John  of  Athon ;  and  it 
either  has  appeared,  or  will  presently  appear,  that 
with  Lyndwood  and  John  of  Athon,  those  ^^  antientest 
and  best  of  our  canonists,'*  as  Prideaux  styles  them, 
upon  this  head,  the  principal  text  writers  on  our  na- 
tional ecclesiastical  law,  as  Prideaux  himself,  Gibsoo, 
I^cg^g^f  Watson,  and  others,  in  substance^  concur. 
But  are  these  the  only  authorities  for  our  position  ? 
Far  from  it.  It  may  be  fortified,  we  contend,  at 
least  by  plain  inference  and  deduction,  from  autho- 
rities for  which  we  are  not  driven  to  resort  to  civi- 
lians or  canonists ;  although  these  last,  it  is  to  be 
observed,  are,  if  the  phrase  be  allowable,  the  natural 
authorities,  to  which  upon  a  matter  like  this  of 
church  rate,  recourse  is  to  be  had. 

Cases  that  involve  questions  of  litigated  charck 
rates,  are  not  of  any  frequent  recurrence,  as  might 
naturally  be  expected,  in  reports  of  cases  at  cammed 
law.  It  is  singular,  however,  that  thie  very  earliest 
of  such  cases  which  we  have  been  able  to  discover  (in 
substance,  as  follows)  is  one,  that  distinctly  recognizes 
the  rateability  of  stock.  It  occurs  in  the  shape  of 
an  action  of  replevin,  which  came  before  one  of  the 
Courts  at  Westminster,  in  Trinity  Term,  44  Edw.8, 
where  the  party,  who  had  distrained  the  plaintiff *s 
goods,  justified  his  act  by  pleading,  ^<  that  the  pa- 
rishioners of  E.  had  made  or  levied  a  church  rate, 
of  sixpence  on  every  carucate  of  land,  a  pemiy  far- 
thing on  every  cow,   and  a  farthing  on  every  ten 
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.«heepy  in  order  to  raise  a  sum  of  10/.,  necesdary  to    *  1B23. 
-the  reparation  of  the  parish  church  of  E.  j  and,  fur-       Tov^ 
ther,  that  they  had  ordained  two  collectors,  whereof      v^v^/ 
the  defendant  was  one,  with  power  to  distrain  on      Mill«« 
parties  who  were  liable,  but  refused,  to  pay-— Mo/  Bwomf i«t». 
the  plaintiff  was  a  parishioner,  &c.  and  had  land^ 
cows,  and  sheep,  for  which  he  was  duly  assessed  in  a 
certain  sum,  to  wit,  nine  shillings ;  and  that,  refusing 
to  pay,  the  defendant  had  distrained  his  goods— 
and  that  such  had  always  been  the  custom."     The 
plaintiff,  first,  objects  to  the  validity  of  tBe  custom, 
so  pleaded,  to  dhtfain;  but  the  Court  over-ruling 
this  objection,  he  is  then  compelled  to  reply,  merely, 
**  that  the  parishioners  never  assented  to  the  rate"— 
and  upon  that  issue,  namely^  wh^tjier  a  majority  of 
the  parishioners  ever  assented  to  the  rate  in  question^ 
the  parties  go  to  trial — ^the  validity  of  such  rate,  if 
made  with  the  assent    of   a  majority  of  the    pa- 
rishioners, being  thus  fully  admitted ;  nor  seeming, 
indeed,  ever  to  have  been  questioned,  as  by  reason, 
that  is,  of  its  purporting  to  include  chattels  (a). 

But,  in  looking  to  the  series  of  commou  law  re- 
ports, we  are  at  no  loss  for  cases  which  recognize 
the  rateability  of  stock  to  the  church,  at  least  by 
necessary  intendment  and  implication.  We  allude 
to  those  cases  in  common  law  reports,  in  which  dis- 
tinct levies  appear  to  have  been  sanctioned— the  one 
for  the  repair  of  the  fabric  of  the  church,  the  other 
for  the  ornaments.  For  instance,  we  may  refer  to 
that  known  as  the  "  Churchwarden's  case,"  in  the 
20th  of  James  1,  reported  by  Rolle  (b)  j  the  rule 
collected  out  of  which  by  Kolle,  the  reporter,  him- 

(a)  Year  Book,  Trio.  Term,  44  Edw.  3. 13. 
(6)  lioll.  Rep.  153. 


1M3.       Mif,  in  hit;  Abridgmetit  {a),  is^  whdft   ke  also  wf& 

*J7**^      Vhis  expressly  laid  down  by  the  Cki^f  Jurtice  in  AA 

\^s^      CAfie ;   viz»  that  <<  for  t^epairing  the  febric  of  tiie 

MtucR      ohurcb,  the  charge  is  retf/,  and  charges  the  land, 

aiMMtf  nik  and  not  the  person ;  but  for  the  oroaments  of  the 

churchy  it  is  personal ;  upon  the  goods^  and  not  upon 

fhe  land  :*'    and  this  distinction^  he  gfoes  im  to  ssy, 

hks  been  obserted  in  other  cases. 

Prom  these  cases,  a  position  has  been  drawn  by 
text  writers,  as  by  Rolle  himself  again,  in  Ins  Abridg- 
iHent  (h) ;  by  Sir  Simoh  Begge,  in  his  Parson's 
ConnseUor  (c)  ;  by  Bishop  Gibscm,  in  his  Codex  {d) ; 
by  Dr.  Watson  (or  Mr.  Place),  in  his  01ttgyman*8 
iiaw  (f)  J  by  Dr.  Wood,  in  his  Institute  (/),  &c.— 
as  if  there  ^ould  be,  properly,  trxH)  rate»— <me  upon 
laifMl  and  houses,  which  should  coneSem  the  freehold 
of  the  church,  the  other  vpun  personal  estates  and 
stock  [the  very  words  of  Wood],  to  defray  other  ex- 
pences.  This,  however,  they  say,  would  create  con- 
fusion, and  so  is  seldom  practised.  We  concur  with 
them  in  their  implied  censure  of  this  practice,  as  apt 
to  "  create  confusion  j'*  but  we  do  not  collect  from 
it,  either  the  necessity,  or  their  approval,  of  exempt- 
ing stock  from  paying  to  the  cboirch  altogether. 
They,  in  eflfect,  say,  instead  of  two  rates,  one  upon 
lands,"  for  the  *^  fabric,**  and  another  upon 
goods,'*  for  the  "  ornaments,**  or  for  **  other  ex- 
pences,**  blend  the  two  into  one,  and  make  one  rate 

(a)  2  RoUe  Abr.  2e2.  270.  291. 

(b)  Ibid, 
(o)  Degge,  166,  &c. 

(d)  Codex,  196. 

(e)  Addenda,  642. 
(J)  Pago  90. 
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serve  for  bol^.    BiiUt  is  not  this  matter  of  fair  in*^     1823. 
fereHce ;  namaly,  tiiat  io  their  apprehension  that  one       jbm! 
assessment  should  be  upon  goodst  as  well  as  land  P.    n^^v^  , 
Otherwise^  the  principle  ^f  rsiting   stock  to    ihb     Mztw^ 
church,  altogether^  is  departed  (wax^  upon  no  rea-  «MUMmi^« 
son  Uiat  we  see,  but,  certainly,  wift^iout  any  necesf 
sity. 

It  should  seem,  iheu,  tibat,  either  explicitly^  or  by 
impli<:ation,  tUs  rateability  of  stock  has  been  re*- 
cognized  in  n  series  of  cases  at  oommon  iaw,  out 
of  which  a  principle  to  the  same  effect  has  been  ex-* 
tracted,  as  by  RoUe,  and  Wood,  and  otJiers,  who 
hardly  come  wathin  the  description  of  civilians  or 
canonists.    But,  by  aid  of  these  last,  the  natural 
authorities  upon  questions  o£  church  rate,  l^is  noo- 
tion  of  the  absolute  non-irateability  of  fitock  to  the 
i^hurcfa  may  be  clearly  refuted.     The  auihorkies  of 
Lyndwood  and  John  of  Aibon,  for  rating  stock  to 
the  church,  have  already  been  cited ;  and  the  prjAr 
cipal  writers  upon  our  national  canon  law  have  been 
jihewn  to  conoiir  with  them  in  this.     The  **  ocder, 
&c."  in  Oodolphin  (a)  warrants  an  assertion,  that 
no  doubt  as  to  the  liability  of  stock  existed  amoi^ 
the  civilians  of  that  day.     Some  opprobrium  has 
been  attempted  to  be  thrown  upon  this  ^^  order,  &c.*' 
as   if  not  really  emanating  from  the  authority  to 
which  it  is  ascribed*     We  can  only  say,  that  had 
this  been  so,  it  must  have  called  forth  something  m 
the  nature  of  a  disclaimer ^  from  the  learned  persons 
whose  names  are  set  to  it — which  that  it  never  di^, 
we  are  authorized  to  presume,  from  finding  it  quoted 
l>y  Prideaux,  and  other  almost  contemporary  writei:s, 
without  intimating  any  suspicion   eif  its   mtegrity, 

(a)  Appendix,  %»  91,  mt  gufra. 


Miller 
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But  to  dwell  no  lon&fer  upon  authorities  from  text       1B23. 
writers,  let  us  briefly  consider  what  the  practice,  the       2^^^ 
admitted,  recognized,  practice,  as  it  should  seem,  of 
ecclesiastical  courts  in  this  particular  suggests,  as 
with  relation  to  the  present  question.      Has  that  BLooMMtflK 
been  uniformly  adverse  to  the  rateability  of  stock,  of 
all  descriptions,  to  the  repair  of  the  church  ?     Cer- 
tainly not.     We  admit,  that,  if  challenged  to  pro- 
duce any  instance  in  which  the  rateability  of  stock 
to  the  church  has  been  solemnly  pronounced  for,  we 
are  unprepared  with  any ;  and  for  the  obvious  rea- 
son, that  the  legality  of  this  has  never,  that  we  are 
aware  of,  been  questioned  at  law.     Our  opponents 
are,  at  least,  as  unfurnished,  with  any  instance  of  a 
sentence  against  its  legality.     This,  to  be  sure,  is 
no  answer  to  a  challenge  to  produce  a  sentence  in  its 
favour,   if  rating  stock  really  be,  as  said,  a  thing 
unheard  of  in  legal  practice.     But  to  maintain  this 
argument,  it  must  flrst  be  shewn,  that  rating  stock 
is  a  thing  unheard  of  in  legal  practice — and  we,'  on 
the  contrary,  not  only  proclaim,  but  can  prove,  it 
to  be,  quite  the  reverse.     In  many  parishes,  possi- 
bly, stock  has  never  been  so  rated->-in  others,  where 
it  once  was,  it  has  since  ceased  to  be  by  consent^^ 
in  others,  again,  where  it  once  was,  nor  has  ceased, 
by  consent,  it  still  continues,  to  be  rated :  and  this 
is  the  first  instance  of  an  individual  stepping  for- 
ward to  allege  the  illegality ,  and  to  object,  on  that 
ground,  to  paying  his  proportion,  of  the  rate.     Poole 
is  one  place,  among  many,  in  this  predicament— 
the  practice   in    all  which,  hitherto  used  and  ap- 
proved, is  now,  for  the  first  time,  sought  to  be  un- 
settled by  a  sweeping  decision  agamst  the  rateabi- 
lity of  stock  {o  the  church,  merely,  for  any  thing 
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18S8.      thai  appears,  to  gratify  the  caprice^  or  litagkniDcas, 
>f^|^      Of  what  elae,  of  certain  iudividuala  of  Poole  ia  par- 
S0^-s/^^     ticulart  of  oouroe  ogainH  the  expressed  widi  and 
^'^^      consent  of  a  imjority  of  the  inhabitants  of  Poole 
**»«*»'*"*  even.    Poole,  too,  we  shall  take  leave  to  observe,  is 
one  of  the  last  places  where  an  experiment  like  the 
present  ought  to  have  been  tried ;.  as  the  omission  of 
stock,  in  Poa/e,  would,  from  known  locajl  cirenm* 
stances^  throw  the  burthen  of  these  assesswents  on 
those  least  able  to  bear  them,  and  would  press  upon 
the  few  landed   proprietors  with  very  eonttdeiable 
hardship  indeed*— «nd  this,  the  more  especially,  now  ; 
when  rates  are  in  a  course  of  being  levied,  for  the 
payment  of  a  larg^  debt  contracted    by   the  psp 
rishioners  for  actually,  palling  down,  and  rebuild- 
ing, the  parish  church— a  debt,  no  donbt,  so  tot^ 
faracted  by  the  parisliioneis,    in  the  laith  of  their 
ability  to  make  rates  for  tbe  discharge  of  the  same, 
more   antiquOf   that   is,    incdUiding  stock  in  trade. 
But  to  proceed. 

Among  the  precedents  ia  Oughton,  already  re* 
ferred  to  fcNT  another  purpose,  are  libels  in  suits  of 
this  description,  both  asserting,  in  terms,  the  rate- 
ability  of  stock  to  tlie  church,  and  proceeding  u^Mm 
that  rateability,  without  any  such  aflGirmaiice,  ss 
deeming  it  fully  admitted.  For  instance,  ia  vol.  ii. 
p.  351,  is  furnished,  as  a  precedent ^  a  libel  in  % 
cause  of  subtraction  of  church  rate,  purporting  to 
have  been  instituted  by  the  Churchwardens  of  Ricb- 
mond,  in  Surrey,  against  one  Southwell,  in  the  Con- 
siiAtory  Court  of  the  Lord  Bishop  of  Winton.  In 
this  libel  it  is, pleaded  [art.  1.]  as  follows: — **/«^i- 
mis^  Quod  taui  de  et  ej;  fuibu^am  constkuUeaibm 
provinciallbkis  [juarum  ufia  sic  incipiU—Ut  Parih 
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^kioHiy  ^c.   utters  vero   sic  incipitf  Licet  Perth       1823. 
cldani^  ^.]  ^ti^m  ei»^  A^^iar*  laudabiliy  legitimequt       j^J^ 
prmscripla  consuetudine^  a  tempore  immemorato  hue     v^^/^^ 
n$qtie  invioiahUiter  €t  inconcusse  uritata  et  ob^er^      muxer 
wfta^,  ae  in  coktrabiotorio  jubicio  siEPixTS,  BLooMFiELOt 
ten  saltern  semel,  obtbnta,  Parochtani  tujustibet 
ParockiiB  Caniuariensis  Provinciay  terras^  ttne^ 
menta,  pobsbssionbs,  bdka,  jura  et  crbbita  in 
modern  kahenies,  obtineniesj  et  possidentes,  {conside*- 
ratis  possessivnum  suarum  prabigtarttm  quanti^ 
tatibus)  ed  reddendum,  restaurandum^  et  reparan-* 
dum  easdem  ecclesias  suas  parochiaieSf  et  ad  qucevis 
alia  onera,  quando  et   quotits  ^us  Jutrity  contri^ 
huere  et  pecunias  suas  eaponere^  iendbantur  et  te^ 
nentur  (a)/'     In  the  same  book,  p&ge  347,  again,  is 
a  libel  (purporting  to  have  been  delivered,  in  the 
Court  of  Arches,  in  a  suit  of  this  description,  between  ^ 
the  Churchwardens  of  Mestham,  within  the  deanery 
t)f  Croydon,  &c.  and  Best,  a  parishioner),  in  which, 
to  be  sure,  the  law,  as  above,  is  not  formaliy  pleaded^ 
but  in  which  it  is  proceeded  upon  as  fully  admit- 
ted— a  circumstance,  we  submit,  which  renders  this 
precedent  still  more  in  favour  of  our  argument,  than 
Bven  the  <me  to  which  we  before  referred.      This 
libel  [art.  1.]  j^ads  the  rate  sought  to  be  recovered 
to  have  been  made  (without  any  previous  formal 
pleading  of  the  law,  in  conformity  with  which  it  was 
80  made),   on  the  several   parishioners  and  inha* 
bitants  *^juxta  et  pro  rata  bonorum,  et  terrarum^ 
et  PACULTATtTM  suarum  infra  dictam  parochiam.^^ 
The  second  article  pleads,  that  Best,  the  defendant, 
at  the  time  of  laying  this  rate,  was  a  parishioner 

'  (a)  Onghton  Ordo  JtuUcioruoi,  toI.  ii.  p.  {250. 
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1823.  of  Mesthflm,  "  ac  bona  terras^  et  fa.cui:.tat«s, 
tJ^H  il>idem  habuit^  occupavii,  et  passedit^^. — and  the 
third  article,  that  he  was  rated,  at  such  a  sum, 
**  habitd  consideratione  facui.tatixii  ct  condi^ 
BLoa«n«j>.  ,^^,-^  ejus  {a) r  Those  which  follow  are  the  usual 
articles,  of  the  defendant  being  within  the  jurisdic- 
tion of  the  Court,  &c.  &c.  and  need  not  be  stated. 

The    inference    furnished    by    these    precedents, 
against  the  position  contended  for  by  our  opponents, 
of  the  non-rateahility  of  stock  to  the  church,  is  too 
obvious  to  be  insisted  upon.     If  it  be  objected,  that 
the  libels  cited  are  mere  printed  forms,  non  constat 
whether  ever  exhibited  even,  still  less  whether  ever 
admitted^  in  any  court,   it    might  be  sufficient  to 
reply,  that  had  but  a  plausible  ground,  or  grounds,  of 
objection  to  their  admission  been  apparent  upon  the 
face  of  these,  O  ugh  ton  could  hardly  have  suffered 
them  to  stand  in  his  book  of  '*  precedents,**  to  the 
necessarv  defeat  and  mortification  of  all  who  mi^bt 
be  led  to  adopt   them  as  such.     But  what  if  we 
should  be    able   to  prove,    from   a    series,    not   of 
printed  forms,  but  actual  cases,    that    rates    made 
upon  similar  principles  have  been  pleaded  in  suits 
for  subtraction   of  church  rate,   in    numerous    in- 
stances— that,  not  merely  si|ch  pleas  themselves  have 
been  tendered  and  admitted,  but  that,  payment  of 
the  rates  specifically  pleaded  in  these,  has  been  re- 
sisted  with  all  conceivable  art  and  industry — that, 
in  the  progress  of  such  suits,  objections  have  been 
beaped  upon  objections — that  from  decrees  in  such 
suits,  appeals  have  been  prosecuted  upon  appeals — 
J'hat  in  the  course  of  such,  prohibitions  have  beea 


(a)  Oiigliton  Ordo  Judiciormii,  toL  i^.  p.  347. 


^ 
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applied  for,  under  which  all  the  proceedings  have  l«23. 
been  submitted  to  courts  of  common  law,  whilst  yJJJJf 
presided  over  by  Judges  of  the  first  ability-'-^nd 
yet,  with  all  this,  that,  apparently,  it  never  once  oc- 
curred, either  to  any  court  to  suggest  the  invalidity 
of  these  rates,  or  to  any  individual  to  resist  the  pay- 
ment of  them,  as  by  reason  of  their  purporting  to 
be  levied  upon  stock  as  well  as  land? — why  then, 
we  apprehend,  that  the  admissibility  of  this  libel  ad- 
mits of  no  further  question ;  unless,  indeed,  it  can 
be  shewn;  that  what  was  the  law,  t/ien,  upon  this 
head,  is  not  the  law,  now ;  that  is,  in  other  words, 
unless  it  can  be  shewn  that,  in  the  interim  between 
-the  time  when  those  cases  occurred  and  the  present^ 
the  law  in  respect  to  levies  of  church  rate  has  un- 
dergone, something  at  least  in  the  shape  of,  authori- 
tative alteration. 

It  only  remains,  then,  to  shew,  that  a  series  of 
cases  warranting  these  deductions,  is  actually  pro- 
ducible-—with  which  view,  we  solicit  the  Court's 
attention  to  the  following,  the  whole  of  which  arc 
furnished  from  processes  extant  in  the  registry  of 
this  Court,  the  Court  of  Delegates.  The  libels 
pleading  the  several  rates  plainly  purport  such  rates 
themselves  to  have  been  levied,  in  some  shape  or 
other,  upon  stock^^tmd  the  rest,  we  submit,  to  be 
clearly  implied,  by  the  proceedings  had,  together  with 
the  defence  or  defences  set  up,  in  each  several  case. 
And  we  put  it  to  the  Court,  v^ith  some  confidence, 
whether  a  question  being  mooted  as  to  the  rateability 
of  stock  in  no  one  of  these  cases,  does  not  fully  warrant 
this  conclusion,  namely,  that  such  its  rateability  was, 
at  that  time,  actually  considered  to  admit  of  none, 
as  well  by  parties  and  practitioners,  as  by  the  Courts, 


f 
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ims.      tbemsdves,  both  of  chril  aad  comnon  Uw.     And 
^^1*^     ve  fiirtber  sabmit,  that  the  libel  m  each  of  ^mib 
cases  is  a  precedent,  directlj  ia  point,  for  the  a4- 


Mfiunt     nissibilily  of  this  in  the  present,  and  invoUes  the 

BMQVfTBio.  affirmance  of  a  l^al  position  the  very  contrary  of 

ihat  upon  whidi  the  ^jeetiooa  wged  agaimt  its 

admifisibUity  have  maioly,    if  not  sol^y,    rdied. 

And  first,  as  to  the  libds  in  the  several  cases. 

The  fint  case,  then,  to  whidi  we  refer  the  Court 
for  this  purpose,  is  that  of  ^'  Fregglettn  and  Hnb- 
bolt,  against  Acton''  (a).  The  libd  here  is,  niA* 
staMtiaUjff  as  follows, 

1.  and  2.  The  first  and  second  articles  contain 
merely  the  necessary  formal  averments,  of  the  de- 
fendant, Acton,  being  a  parishiconer  of  Claveriy, 
and  the  promovents,  Freggleton  and  Hobboit,  the 
churchwardens, 

3.  The  third  article  pleads,  nearly  in  eonfonnity 
with  the  first  precedent  from  Ougfaton,  ^  Qmod  tarn 
de  et  es  quisbusdam  con^titutiembus  provincialibus 
^uarum  una  incipit — *^  ut  parochianS^  altera  vcro 
^*  licet  Parochiani^^'^uam  exlonga,  laudabili^  Ugi- 
timequc  prescript  A  conmetudine  a  tempore  immema- 
rato  kuc  U9que  inviolabiter  et  inconcus^  usitata  et 
obseroata,  AC  in  contradicto&io  judicio  &fir 
pius  OBTSNTA,  Parockiani  cujusUbet  parockia 
Cantuariensis  provincial  terras,  tenemental  bona 
JURA  et  CATAI.LA  et  CRBDiTA  fit  c&dem  obtinenies 
kabentes  et  possidentes,  consideratis  quantitatibus 
possessionum  prosdictarum,  ceterorumque  emoiumen- 
torum  suorum,  ad  rejiciendumj  restaurandum,  el  re- 

(a)  «*  Freggleton  and  Hubboir  (churchwardens  of  Claverijr, 
in  the  county  of  Stafford  and  within  the  peculiar  jari3dictioD  of 
Bridgnorth)  «  agiimt  Acton."— Delegates,  1009.    - 
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parandttfn  easdim  ecckgias  sum  parocbialeSf  et  ad  j^l^ 
qudsvis  alia  onera  et  ornamenta  earundem^  quoties  Term, 
tt  quando  opmfuerit^  contribuert^  et  pecunias  suas 
expendendere,  tenehmtur. 

4.  The  fourth  article  pleads,  in  substance,  that  Bu»qmfis». 
Clav^ly  church  being*  out  of  repair,  &c.  a  ^  lewne,'' 

or    assessment,  was    required,    to    the   amount  of 
28/.  1 0^*,  or  thereabouts. 

5.  and  6.  The  fifth  and  sixth  articles  plead  the 
notice  of  vestry,  8cc* 

7.  The  seventh  article  pleads,  the  making  of  the 
rate  sought  to  be  recovered  in  diese  words«-<-that  on 
such  a  day  '<  the  minister  and  churchwardens,  toge- 
ther with  other  the  parishioners,  at  the  time  and 
place  appointed,  met  together,  and  by  them  a  general 
lewne  and  assessment,  for  the  uses  aforesaid,  was 
agreed  upon,  and  indifierently  and  proportionably 
set  down  to  be  paid  by  the  said  parishioners  of  Cla- 
verly  aforesaid,  for  and  towards  the  uses  aforesaid, 
unto  the  churchwardens  for  the  time  being,  accord' 
ing  to  the  quantity  and  quality  of  their  several 
lands,  goodSj  and  chattels^  which  every  of  them  held 
within  the  said  parish ;  and  that  the  said  lewne  hath, 
accordingly,  been  justly  and  duly  paid  by  all,  or 
the  major  part,  of  the  said  parishioners/* 

8.  The  eighth  article  pleads,  <'that  the  said  Thomas 
Acton  had  held,  occupied,  and  possessed,  within  the 
said  parish  of  Claverly,  divers  landsp  houses,  and  . 
tenements,  goods  and  cattle;  for,  and  in  reiq^t 
whereof,  he,  the  said  Thomas  Acton,  in  the  afore- 
said lewne  was,  indifferently  and  proportionably, 
rated  and  assessed,  for  and  towards  the  uses  afore- 
said, in  the  whole,  at,  and  in,  the  sum  of  JL/.  4^.,  of 
lawful  money  of  England'' 
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fuerunt  et  sunt  astrictij  cogendif  et  coercendi.    Et^    1823. 
*  koc  est  veruntf  S^c.^^    And  the  making  of  the  actual      j^j^ 
^rate  is  pleaded  thus^^^hat  the  parishioners  in  vestry     ^y^^/^^ 
assembled,  levied  "  taxam^  censum,  ratam,  sivt  impo^      Miller 
sitionem  de  et  super  parochianis  dicta  parochice^  ali-  Bloomfibld. 
isque  quibuscunque  terras,  bona,  domus,  sive  fa- 
cui-TATES,  infra  eandem  parochiam  habentes^  pos^ 
sidentes  aut    occupantes,    quantitatibus    terrarum, 
BONORUM,  damuum,  et  facultatum  uniuscujus 
cunque  in  ea  parte  taxandi,  consider atis^ 

In  "  Cuthbert  against  Simmonds"(a)  (a  proceed- 
ing also,  like  the  former,  by  articles)  the  pleading  is, 
that  the  parishioners  meeting  in  vestry  pursuant  to 
notice,  &c.  did  ^'  rightly  and  duly  make  a  rate,  tax, 
or  levy,  wherein  they  did  justly  and  equally  rate  and 
tax  every  parishioner  and  inhabitant  of  the  said  pa- 
rish [Northmerston  in  Bucks]  according  to  his  estate, 
or  the  number  of  acres,  and  yard-lands,  or  stoch^  any 
person  had,  held,  or  possessed,  within  the  said  pa- 
rish, after  the  usual  way  of  rating  the  parishioners 
towards  the  repairs  and  charges  aforesaid/'  And 
the  articles  then  proceed  to  charge  and  object  that 
he,  the  said  Cuthbert,  the  defendant,  rents  so  much 
land  within  the  parish,  '<  and  keeps  a  considerable 
stock  of  sheep,  cows,  and  other  cattlCf^  for  and  in 
respect  of  which  he  ought  to  be  taxed  and  rated. 
In  the  case  of  <<  The  Churchwardens  of  Louth 

these."  It  was  for  refusing  to  pay  his  proportion  of  a  rate  to- 
wards **  a  re-casting,  &c.  of  the  beUs^**  that  the  appellant  in  this 
case  (the  defendant  in  the  first  instance)  had  been  proceeded 
against. 

(a)  **  Cuthbert  against  Simmonds/'  (churchwarden  of  North 
Merston,  in  the  county  of  Bucks,  and  within  the  diocese  of 
Lincoln) — Delegates,  1698. 
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against  Atkinson/Y^)  ^  ^^^  (^^  '^'^>  <^g^»  ^^ 
the  t^ro  first,  was  a  civil  suit)  pleads,  art  4.  That 
^    ,  ^  _      **  Louthis  a  place  of  g^at  trade  and  traffic,  wherein 
MiLLKR      one  or  two  markets  are  weekly  kept,  and  two  or 
.  more  general  fairs  are  yearly  held ;  and  the  inhabit- 
ants of  which  are,  for  the  most  part,  trademien,  that 
keep  general  shops,  and  live  by  a  free  and  genenl 
trade/* 

6.  The  fifth  article  pleads  it  to  have  been  a  costom, 
atkciently  kept  and  observed  within  the  parish  of 
lionth,  ''  to  make  the  taxes  and  rates  for  the .  re- 
pairs of  the  parish  church  there,  and  the  common 
charge  of  the  churchwardens,  at  the  discretion  of 
the  inhabitants  and  parishioners;   and  therein  to 
charge  as  well  tradesmen^  as  occupiers  of  land  and 
keepers  of  stock  and  cattle^  going,  lying,  and  be- 
ing in  the  said  parish,  according  to  their  abulitt, 
due  regard  and  consideration  being  had  to  every 
man's  trade  and  profession,  and  to  the  value  of  the 
lands  and  stock  every  one  hath  in  his  own  occupa- 
tion." 

6.  The  sixth  article  pleads  the  rate  to  have  been 
made  upon  this  principle,  traly  and  indifferently, 
after  due  notice. 

?•  The  seventh  article  pleads,  that  <<  when  the  said 
rate  was  made,  and  for  several  years  before,  the  said 
David  Atkinson  was  a  freeholder  of  Louth,  and  had 
an  estate  which  he  occupied  and  stocked,  to  the 
value  of  60/.  a  year  and  upwards  ;*'  and  that,  **  over 
and  above  the  said  stock  kept  upon  the  said  g^und, 
he  also  then,  and  for  several  years  before,  did  keep, 
and  had  kept,  a  very  great  number  of  cattle  upon 

(a)  **  Guardiani  de  Loath  [county  and  diocese  of  Lincoki]  rer- 
808  Atkinson/'— Delegates,  1088. 
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the  commons  belonging  ^to  the  said  parish ;"  and  '     T8^. 
then  goes  on  to  pleads  that  in  respect  of  the  several      ^^    , 
items,  he  the  defendant ''  was  duly  assessed  in  the      v^^v-^ 
sum  of  forty-seven  shillings  for  his^  rate  and  proper-      miller 
tion  to  the  said  tax."  BLooxfiBtot 

In  "  Welby  against  Abbot'^^)  the  libel  pleads 
[art.  3.]  **  TAat  the  town  of  Boston  i^  a  sea-port  toWn*, 
and  a  town  of  great  trade  and  commerce,  and  also 
a  borough  town,  incorporated  with  a  mayor,  alder- 
men,  and  common  councilmen,  and  also  is  very  po^ 
pulous:  that  several  of  the  inhabitants  are  gentle- 
men, and  have  good  estates,  but  the  generality  of 
them  are  tradesmen  that  live  by  their  trades,  and 
are  chiefly  assessed  to  the  church  assessments,  ac- 
cording to  their  way  of  trading ;  whereas,  were  they 
to  be  assessed  according  to  the  rents  they  sit  on,  and 
by  any  other  way  than  by  will  and  doom^  which  is 
the  constant  way  of  making  and  levying  such  assess- 
ments in  the  said  parish,  their  contributions  thereto 
would  not  raise  and  advance  so  much  money  as  they 
do ;  and  thatj  moreover,  the  greatest  burthen  of  such 
assessments  would  then  fall  upon  such  as  are  not 
well  able  to  bear  the  same  :"-— and 

The  fourth  article  pleads,  that^  it  being  necessary 
to  raise  125/.  for  repairs,  &c,  the  parishioners  agreed, 
in  vestry,  to  nominate  three  persons  (who  are  spe-^ 
cified)  assessorSf  according  to  the  usual  way  and' 
manner*— who,  subsequently,  laid  the  assessment  by 
will  and  doom  ■:  "  i.  e.  having  due  regard  to  every 
one's  estate,  quality,  ability,  way,  and  circumstances 
of  living ;"  and  therein  duly  assessed  the  defendant, 
Welby,  in  so  much* 

(a)  *'  Welby  against  Abbot  and  others/'  (churchwardens  of 
Boston,  county  and  diocese  of  Lincoln) — Delegates,  1700. 
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>82a.  Suchy  in  substance,  are  the  libels  in  tbese  several 

^"^      suits,  from  which  it  plainly  appears  that  the  rate 

\^sr^      itself;  the  subject  of  the  suit,  in  each,  purports,  in 

MiLLBR      some  shape  or  other,   to  include   or   affect  stock. 

BLoomwiMLD.  And  that  this  objection  was  resorted  to  in  no  case, 

as  one  of  the  means  (of  which  various  were  used  in 
each),  to  assail  the  legality,  and  so  to  avoid  the 
payment  of  the  rate,  as  clearly  results,  from  the  de- 
fence or  defences  set  up,  and  the  proceedings  had 
in  each  several  suit« 

It  would  be  tedious,  however,  and,  at  the  same 
time,  we  apprehend,  quite  unnecessary  to  state,  and 
comment  upon,  the  specific  ground  of  opposition 
taken  in  each  of  these  cases,  and  the  proceedings 
had  in  each,  severally^  in  detail.  As  for  these  latter, 
the  very  circumstance  of  each  of  these  cases  having 
found  its  way  through,  at  least,  two  inferior  courts  (a) 
to  the  court  of  last  resort  in  these  matters,  is  ample 
to  shew,  that  the  opposition  to  the  rate  in  each,  upon 
whatever  grounded,  if  not  commenced  in  wisdom, 
was  at  least  kept  up  with  vigour*  The  general  na- 
ture of  the  defence  set  up  will  sufficiently  appear 
from  the  following  abstract  of  the  objections  taken 
to  the  rate  in  each  of  the  above  cases  :—• 

In  **  Freggleton  and  Hubbolt  against  Acton,"  the 
objection  taken  is,  to  the  defendant  being  charged 
with  respect  to  certain  lands,  formerly  in  the  de- 
mesne of  Master  Gatacre,  which,  it  was  insisted,  were 
not  liable  to  be  rated  to  the  church  by  reason  of 
their  being  obliged  to  keep  in  repair  two  chancels 
adjoining  the  church.  In  "  Ash  against  Williams 
and  Smith,"  the  ground  of  objection,  stated  in  two 

(fl)  Namely,  the  Diocesan  Court,  and  the  Court  of  Arches. 
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words,  is,  *«  general  inequality/*  In  "  Cuthbert  1823. 
against  Simmonds"  it  is,  that  he,  the  defendant,  rented  ^^ 
the  glebe  land  of  Dr.  Say,  the  impropriator,  who  v^^vv 
had  lately  been  at  large  expence  in  repairing  the  Mii^u 
chancel ;  and,  therefore,  that  neither  he,  nor  his  te-  BLooairiBLD. 
nant,  ought  to  be  taxed  or  rated,  in  any  rate,  for  the 
aforesaid  parsonage  and  glebe  land,  towards  the 
reparation  of  the  church.  In  **  Woodward  against 
Makepiece  and  Ladbrook,"  the  following  is  the  de- 
fence ;  namely,  that  the  vestry  had  been  held  without 
due  notice,  in  which  any  <<  re-casting  of  the  bells"  had 
been  agreed  upon ;  and  that  the  churchwardens,  mero 
motu,  had  departed  from  the  order  of  vestry  by  re- 
casting the  old  bells  into  six  instead  of  five,  whereby 
the  bells  themselves  had  become  so  reduced  in  point 
of  compass,  that  he,  the  defendant,  whose  land  was 
situate  at  some  distance  from  the  church,  was  unable 
to  hear,  and^  consequently,  was  deprived  of  the  fair 
use  and  benefit  of  them.  It  is  also  observable,  that 
in  this  case  of  **  Woodward  against  Makepiece  and 
Ladbrook,"  a  prohibition  was  moved  for  in  the  Court 
of  King's  Bench,  still,  however,  upon  a  quite  distinct 
ground,  namely,  that  of  a  citing  out  the  diocese—* 
a  prohibition  ultimately  refused,  for  reasons  that 
need  not  be  stated,  by  the  whole  Court  of  King^s 
Bench,  with  that  eminent  person  Sir  John  Holt  at 
its  head  (/z)«— this,  however,  like  the  rest,  tending 
completely  to  shew  the  determined  opposition  made 
by  the  defendant  to  payment  of  the  rate.  In  the 
case  of  **  the  Churchwardens  of  Louth  against  At- 
kinson/' again,  the  principal  ground  of  opposition  is 
^  general  inequality."    Its  more  particular  nature 

(a)  Soc  I  Salk.  104. 
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1933.      may  be  inferred  from  the  defendiUdt's  answers  («ab- 

^3^^^     seqoently  shaped  into  an  allegation^  upon  which  evL- 

^v^     dence  was  taken)  j  which  answers  aclmit  the  eu^m 

HuLBR      of  liotf^h  to  be,  as  pleaded,  but  deny  the  necessity 

Bloohfibuk  of  a  |*ate  to  the  amount  sought  to  be  nosed;  and 

furthei:  say,  that ''  the  churchwardens,  together  with 
a  SjeljBct  and  confederate  party  of  the  parishioners  of 
Louth,  which  were  neither  of  the  better  sort  and 
qpality,  or  mstjor  part  of  the  parishioners  of  Louth 
aforesaid,  upon  a  Jree  vote^  did^  by  will  and  doanif 
Itufi  uiyustly,  and  illegally,  make  the  rate  in  ques- 
^on,  without  any  due  consideration  had,  either  of 
the  ability  of  the  party  taxed,  or  value  of  the  lands 
and  goodSf  or  stock,  every  one  had,  farmed,  and  kept 
in  the  said  parish,  to  the  great  oppression  of  the 
piajor  part  of  the  parishioners  and  inhabitants  of  the 
said  parish."  Lastly,  in  the  case  of  <'  Welby  against 
Abbott,"  the  objections  are,  Ist  that  he,  Welby, ''  is 
no  houses-keeper,  but  merely  a  tabler  [i.  e.  a  boarder] 
in  Boston,  resident  with  his  sister,  Mrs*  Rebecca 
Welby  i*'  2dly,  that  "  laying  the  assesspient  by  will 
and  doom  is  arbitrary,  and  contrary  to  the  l^al 
t^nd  equal  way  of  laying  assessments,  viz*  by  pound 
rent,  or  upon  land  and  stock,  or  separately,  as  per- 
sons shall  most  abound  in ;''  as,  also,  that  the  said 
assessment  is  ''manifestly  unequal,''  &c.  &c*  In  this 
case  another,  more  technical,  objection,  seems  also 
to  have  been  partly  relied  on,  namely,  that  the  pre- 
sentment of  the  defendant  Welby  for  non-payment 
of  the  rate  (the  foundation  of  all  the  subsequent 
proceedings)  was  by  the  name  of  John^  not  Henry, 
the  true  name,  to  which  it  was  only  altered  in  the 
course  of  the  proceedings — an  objection,  again,  serv- 
ing clearly  to  shew  that  this  defendant,  like  Wood- 
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ward  ill  the  prior  case,  stuck  at  nothing  to  assail       1828; 
the  legality  of  die  rate,  or,  at  least,  to  avoid  the  pay-      jj^^ 
ment  of  it  in  his  own  particular  person.  ^^v^/ 

We  diall  trouble  the  Court  but  with  one  case  more,  Muxia 
that  of  '^  Watkins  against  Seaman  and  Webh/'(^)  Bimmtiud. 
suggesting  the  same  conclusion,  though  from  some- 
what different  premises.  There  the  rate  purp<Nrts  to 
be  levied  in  the  most  usual  mode,  even  at  that  time, 
namely,  upon  lands  and  tenements  'only ;  and  the  . 
objection,  the  principal  objection  rather,  to  the  lega- 
lity of  the  rate  in  that  case  actually  is,  the  circum- 
stance of  stock  not  being  mted.  The  allegation  re- 
sponsive to  the  libel  pleading  the  rate,  specifically 
charges,  *^  that  Walter  Lawrence,  clothier,  has  400/. 
stock,  for  which  he  is  not  rated— ^An^  Zachariah 
Uyett  has  personal  estate  worth  500/.,  for  which  he 
is  not  rated,"  and  so  on ;  and  distinctly  denies  the 
legality  of  the  rate,  by  reason  of  its  omitting  to  rate 
the  said  stock.  What  ultimately  became  of  this  ob- 
jection, tve  have  no  means  of  ascertaining ;  nor  is  it  at 
all  material  that  it  should  be  ascertained.  For  sup- 
posing  it,  for  argument's  sake,  to  have  been  over-tnled 
by  all  the  4»everal  Courts  to  which  it  was  successively 
addressed,  even  that  supposition  which  is,  obviously, 
the  one  least  favourable  to  our  case,  still  suggests 
nothing  adverse  to  it.  For  our  case  is,  not  that 
personalty,  of  all  descriptions,  is  liable  to  payment 
'of  church  rate  in  all  places,  and  under  all  circum- 
stances, but  only  that  personalty  of  one  particular 
.description,  namely,  stock  in  trade,  is  liable  to  pay- 
went  of  church  rate  in  Poole,  under  the  circum- 

(a)  ^*  Watkins  against  Seaman  and  Webb/'  (clitirchwArdens  of 
Payneswicke,  county  and  diocese  of  Gloucester) — Delegatesi 
16B5. 
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1833.       stances  pleaded  in  the  present  libel.    Meantinie  this, 
3Jifit<if      ijigg  jjjg  former  cases,  warrants  a  conclnsion  that  no 
notion  of  the  non-rateability  of  personalty  to  the 


Miller  church,  Under  all  circnmstances,  prevailed  at  that 
iMJOomwiELD.  time,  how  rife  and  familiar  soever  it  should  seaoa  to 
be,  in  a  certain  quarter,  at  the  present. 

Upon  the  whole  then  we  submit,  that  of  the  two 
mediums  through  which  our  adversaries  have  tMMight 
to  establish  the  inadmissibility  of  the  presetit  libel, 
the  first,  the  supposed  inconvenience  of  the  practice 
pleaded  in  it,  proves  to  be  a  mere  nothing— ivhile 
the  second,  its  supposed  illegality,  as  deduced  from 
the  equal  and  similar  absence,  first,  of  authority  in 
its  favour,  and,  secondly,  of  precedent  for  its  use, 
rests  upon  two  assertions,  both  of  which  have  been 
clearly  shewn  to  be  totally  unsupported  by  the  fact. 

If  an  objection  be  taken  to  our  cases  in  support 
of  the  practice  which  we  contend  for,  as  by  reason 
either  of  their  scarcity  in  point  of  number,  or  their 
remoteness  in  point  of  date,  be  it  remembered,  that 
they  are  all  derived  from  the  registry  of  a  single 
court — that  court,  too,  the  court  of  ultimate  appeal 
in  such  matters,  into  which  questions  of  litigated 
church  rate  can  rarely  be  expected  to  have  travel- 
led, at  any  time ;  while  in  modem  times,  for  obvi- 
ous reasons,  the  instances  are  extremely  few.  The 
number  of  these  within  the  last  century,  perhaps 
does  not  exceed  six  or  eight— only  two  have  occur- 
red within  the  last  seventy  years.  It  is  true,  that 
a  cursory  inspection  of  the  processes  in  most,  per- 
haps the  whole,  of  these. suits,  has  not  led  us  to 
suppose,  that  the  rate  sought  to  be  recovered  in  any 
one  of  them  was  a  rate  including  stock.  But  this». 
again,  infers  nothing  adverse  to  the  rate,   the  sub<^ 
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jecUmatter  of  the  present  suit ;  for  we  have  admit*       1323. 
tedy  and  still  admit,  that  the  prevalent  usage  is,  and       tvi^ 
has  long  been,  to  levy  church  rates  upon  lands  and     v^^s/^^ 
tenements  only.  Miu.ir 

Which  contrariety,  so  admitted,  of  the  rate  set  Bloomfibld. 
up  in  this  libel,  to  **  prevalent  t^a^^,"  appears  to  us 
the  only  even  plausible  objection  to  its  admissibility, , 
not  already  fully  obviated  in  the  course  of  the  fore- 
going reply.     To  this,  if  still  insisted  upon,  we  an- 1 
swer,   that  if  here,    in  Poole,  as  in  most,  places, 
church  rates  had  been  usually  levied  on  lands  and 
tenements  alone,  so  that  this  suit  were  to  recover  of 
a  church  rate  now,  for  the  Jirst  time,  including 
stock,  the  objection  would,  undoubtedly,  be  one  of 
great  weight,  and  mighty  perhaps,  even  of  itself 9 
be  sufficient  to  enure  to  a  defeasance  of  the  suit,  by 
the  rejection  of  the  libel,  in  the  first  instance.     But, 
the  object  here  is  not  to  originate  a  new,  or  even  to 
revive  an  obsolete,  mode  of  rating,  but  it  is  merely 
to  continue  one  which,  quoad  Poole,  has  been  unin- 
terruptedly used  and  approved,  from  time  whereof 
<<  the  memory  of  man,"  in  the  actual,  though  not,, 
perhaps  in  the  legal  sense   of  the  phrase,  **  run-, 
neth.not  to  the  contrary/'      Now,  it  does   seem 
to  us,  that  the  present. question  of  church  rate— > 
a  church    rate,  including  stock— under    such    cir- 
cumstances,   presents    to   this  Court  a  very  simi- 
lar aspect  to    that  which  questions  of   poor   rate 
including  stock,  long  presented  to    the  Court  of 
King's  Bench.     And  we  humbly  submit,  that  the 
safest  and  wisest  course  for  this  Court  to  pursue  is, 
to  abide  by  the  precedent  set  to  it  dy  the  Court  of 
King's  Bench,  in  its  treatment  of  such  questions  of 
poor  rate ;  the  upshot  of  which  will  be,  that  the 
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lLa23.      Court  will  suffer  evidence  to  be  taken  upon  the  pre- 

^^^^"^     sent  libel ;  and,  the  usage  or  pnu^ce  of  Poole,  in 

v«^^^     this  particular,  being  proved  or  confessed  to  be  at^ 

MiLUR      pleaded,  that  it  will,  ultimately,  be  pleased  to  sane- 

Bi4>oHniu>.  tion  levies  of  church  rate,  upon  stock  IN  Pooix-*- 

leaving  the  question  of  its  liability  to  payment  <^ 

church  rate  generally,  open,  if  mooted  at  any  future 

period,  to  iuture  inquiry;   that    being   a   question 

upon  which  a  sentence  to  the  purport  which  we 

solicit,  not  only,  obviously,  determines  nothing,  but 

which  it  seems  to  us  not  calculated,  in  the  slightest 

degree,  to  prejudice  or  affect 


The  leading  counsel  for  the  appellant  having 
waived  his  privilege  of  being  heard  in  reply  to  the 
cases,  the  .Court,  after  some  deliberation^  niade  the 
following 

DECREE. 

The  Judges  having  heard  the  libel  and  exhibit 
read,  and  advocates  and  proctors  on  both  sides,  by 
their  interlocutory  decree,  pronounced  against  the 
appeal ;  and  that  the  Judge  from  whom  the  same 
is  brought  hath  proceeded  rightly,  justly,  and  law- 
fully; and  they  affirmed  the  decree  or  order  ap- 
pealed from — but,  at  the  petition  of  the  respondent  s 
proctor,  they  retained  the  principal  cause. 
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Seagbr  t;.  BowLip.  i^ss* 

(An  Appeal  from  the  Court  of  the  Peculiar  and  Ex-  ^^  '"•• 
empt  Jurisdiction  of  Great  CanforddndPoole(a).) 


THE  Judges  who  sat  under  this  commission  were, 

Mr.  Justice  Holroyb  (b\ 
Mr.  Justice  Burrough, 
Dr.  Arnold, 
Dr.  Jenner, 
Dr.  Daubeny, 
Dr.  Meyrick,  and 
Dr.  Haggard. 

X  HIS9  in  the  first  instance,  was  a  proceeding  by  An  aiiegatioii 

'  i^  o       ./   retpoiisive  to 

articles  in  the  Court  of  the  Peculiar  and  Ei^empt  artleiet  in  a 
Jurisdiction  of  Great  Canford  and  Poole,  promoted,  p^^ted  t>y' 
in  virtue  of  his  office,  by  the  Worshipful  and  Re-  ^^^^x^ 
verend  Charles  Bowie,  Clerk,  Master  of  Arts,  Prin-  ^'n^^fx 
cipal  Official  of  the  Peculiar  and  Exempt  Jurisdic-  fendant,  itt. 
tion  of  Great  Canford  and  Poole,   against  James  ««hftTing  set 
Seager,  Esq.  of  the  parish  of   St.  James,  in  the  ment  SfT* 
town  and  county  of  the  town  of  Poole.     It  com-  jiSdtetL*^ 
menced  in  the  Court  below  by  a  citation,  issued  on  ^'S?"l  ■  ^' 


(a)  See  note  (a),  page  499.  ^^'h^d^JSS 

(6)  Mr.  Baron  Wood  was  named  at  the  head  of  the  commis-  to  nmore  the 


sion ;  bat  had  resigned  his  seat  on  the  Bench,  as  one  of  the  ?*°'®^P'?^ 
Barons  of  his  Majesty's  Court  of  Exchequer,  prior  to,  and  was  ^  ^j^  mo. 

not  present  at,  the  hearing  of  this  appeal.  noment  was 

CF6CICQ  Dy 

leave  of  the  mioUter  and  churchwardens ;"  f  dly.  **  that  It  was  ornameatal  to  the  aaid 
churchy  Instead  of  Uyuriag  it,  or  disfiguring  it"-^dnutted  to  proof. 
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the  part  of  the  said  Official,  calling  upon  the  de- 
fendant to  ^'  answer  certain  articles,  heads,  or  in- 
terrogatories, touching  and  concerning  his  soul*s 
health,  and  the  lawful  correction  and  reformation 
of  hi8  ipanners  and  excesses,  to  be  ^  objected  against 
him  by  virtue  of  his  (the  said  Official's)  office : 
and,  more  especially,  for  his  having  illegally  erected 
and  set  up,  or  caused  to'  be  erected  and  set  up,  in 
the  church  of  the  said  parish  of  St.  James,  a  cer- 
tain monument,  of  considerable  dimensions,  tp  the 
memory  of  his  late  wife,  and  of  others,  by  his  own 
mere  authority,  in  usurpation  of  the  power  of  his 
ordinary,  and  without  any  legal  licence  or  faculty 
first  obtained  for  that  purpose :  and  alsOf  to  shew 
good  and  sufficient  c^use  (if  he  has  or  knows  any) 
why  he  should  not  be  deicreed  to  remove,  or  cause 
to  be  removed,  such  monument,  as  having  been  so 
erected  and  set  up,  without  the  licence  or  faculty  of 
his  ordinary,  or  other  lawful  authority  in  that  be- 
half/' The  appeal  to  this  Court  (the  Court  of  De- 
legates) was  against  an  order  or  decree  made  by  the 
official  (the  promovent),  rejecting  a  certain  allega- 
tion brought  in  on  the  part  of  the  defendant,  re- 
sponsive to  the  articles. 

Of  the  tenor  of  the  articles,  it  is  sufficient  to  say, 
that  it  precisely  accorded  with  that,  already  de- 
scribed, of  the  citation.  That  of  the  "  responsive 
allegation,"  the  subject  of  the  appeal,  was  as  fol- 
lows : — 

1.  That  the  said  James  Seager,  party  in  this 
cause,  now  is,  and  for  many  years  last  past  hath 
been,  a  principal  parishioner  and  inhabitant  of  the 
parish  of  St.  James,  in  the  town  and  county  of  the 
tpwn  of  Poole,  within  the  Peculiar  and  ^^xempt  Ju- 
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risdiction  of  Great  Canford  and  Pooler  in  the  cduuty       ld23. 
of  Dorset;  and  that,  in  or  about  the  month  of  Ja^       ^ 
nuary,  in  the  year  of  our  Lord  1822,  Amy  Seager,      \^^y^ 
wife  of  the  said  James  Seager,  having  departed  this      Sbaqbe 
life,  was  interred  in  a  vault  in  the  church*yard  be-      Bowu, 
longing  to  the  said  parish  church  of  St.  James,  in 
Poole  aforesaid— that  he,  the  said  James  Seager^  . 
did  thereupon  cause  to  be  erected  and  set  up,  in 
the  said  church,  near  his  own  pew,  at  the  east  end 
of  the  south  gallery  thereof,  a  certain  monument  to 
the  memory  of  his  ^said  late  wife.  Amy  Seager,  and 
others  of  his  family  who   had  previously  departed 
this  life— -that  no  judicial  or  otlier  notice  or  com- 
plaint whatever,  was  at  any  time,*  by  any  perscm, 
taken  or  made  of  the  erection  of  the  ^aid  monu- 
ment, until  on  or  about  the  20th  day  of  July  last 
past ;  soon   after  which  the  said  James  Seager  was 
served  with  a  certain  citation,  to  appear  on  the  28th 
day  of  August  last  past,  and  answer  the  complaint 
in  this  behalf.     And  this  was  and  is  true,  &c. 

2.  That  it  has  been  usual  and  customary,  in  the 
said  parish  of  St.  James,  in  Poole  aforesaid,  previ- 
ous to  the  erection  of  any  monument,  to  obtain  the 
consent  of  the  minister  and  churchwardens  of  the 
said  parish,  but  Hot  to  apply  for  the  consent  of 
the  said  ordinaiy,  except  in  particular  cases— -that, 
accordingly,  previous  to  the  said  monument  being 
so  erected  and  set  .up  in  the , said  parish  church,  he, 
the  said  James  Seager,  applied  for  and  obtained  the 
consent  of  the  minister  and  churchwardens  of  the 
said  parish,  to  erect  and  set  up  the  said  monument 
in  the  said  parish  church. 

3.  That  the  monument  so  erected  and  set  up  by 
the  said  James  Seager,  in  the  parish  church  of 
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itm.  8k  JauiMy  in  Poole  aforesaid,  is  a  AtfrAaioniimeiit, 
^**^  attd  does  not  project  from  the  wall  more  than  ihree 
x^y.^/  or  four  inciies,  or  thereaboats,  except  in  onepaiticn- 
8sM«r  kv  party  where  it  projecfas  five  inches,  or  Aereabonts ; 
and  no  part  of  it  prefects  or  stands  out  so  far  as  a 
pillar  close  to  it— 4hat  the  said  monmnent  does  not 
in  anywise  injure  or  disfig^nre  the  said  church,  but, 
on  the  contraiy,  is  a  great  ornament  thereto,  the 
some  being  of  highly^polished  marble,  and  exe- 
cuted in  a  superior  manner— and  that  there  is^no- 
thing  in  the  dengn  of,  or  inscription  on,  the  sud 
monument^  which  is  at  all  unsuitable  io  the  place; 
Ae  same  consisting  merely  of  one  side  of  an  obe-> 
lisk,  of  blkck  and  gold  marble,  with  a  female 
figure,  of  white  marble,  weeping,  and  leaning  on, 
or  reclining  over,  an  urn  of  marble,  of  the  same 
sort,  and  having  underneath  a  tablet,  widi  the< 
name,  age,  and  time  of  death,  of  the  said  Amy 
Seager,  and  others  of  the  family  of  the  said  James 
Seager,  engraved  thereon. 

4.  The  fourth  was  the  usual  concluding  article, 
averring  the  truth  of  the  premises. 

For  the  respondent^  Mr.  Adam,  and  Drs.  Swahey 
and  Dodson. 

The  allegation  responsive  to  the  articles  in  this^ 
suit  was,  and  is,  inadmissible,  as  pleading  no  snflS- 
cient  /e^n/ justification  of  the  erection  of  the  **  mo- 
nument," the  subject  of  the  suit.  We  contend  the 
rule  of  law  to  be  that  which,  in  substance,  the  ar« 
tides  affirm,  namely,  that  no  monument  can  be  set 
up  in  a  church,  without  a  legal  licence,  or,  the  fa^ 
culty  of  the  ordinary,  first  duly  had,  and  obtained : 
and  we  also  contend,  that  if  this  rule  of  law  be  in- 
fringed, it  will  not  only  be  sufficient  to  found  the 
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centre  of  Ae  ordinary ;  but  that  he  is  invested  with  1W3L 
foil  authority  to  decree  a  removal.  And  it  is  no  f^^ 
answer  to  articles  calling  upon  the  defendant  to 
shew  cause  against  the  inflTctton  of  these  penalties 
for  erecting  a  monument  without  the  ordinary^n 
leave,  to  say,  that  he  erected  it,  forsooth,  with  the 
leaved  or  by  the  consent,  of  the  minister  and  church^ 
wardens. 

The  circumstance  of  this  mtonmnent  being  an 
ornament  to  the  church  (presuming  it  to  be)  in«- 
stead  of  disfiguring  it,  will  not  alter  the  rule  of 
law:  »n€e  its  being  erected  without  a  faculty  iis 
equally  illegal,  whether  it  be  ornamental  or  olber^ 
wise.  It  is  no  defence  to  a  charge  of  having 
**  usurped  the  ordinary^s  authority,**  to  say,  that  no 
prejudice  to  any,  in  the  instance  in  question,  or 
even  that  the  contrary,  has  resulted  from  it.  The 
offence  charged  is,  **  the  having  usurped  the  ordi* 
nary's  authority,'*  which  is  the  same  in  either  case— 
and  the  legal  penalties  of  its  usurpation  in  this  in- 
stance, are  those  already  described. 

The  fitness  and  convenience  of  the  rule  which 
the  articles  so  affirm,  is  as  obvious  as  the  rule  it- 
self is  clear  and  certain.  If  the  ordinary  be  the 
sole  legal  judge  of  the  propriety  of  any  additions 
to  the  fabric  of  the  church,  of  which  there  can  be 
no  doubt— it  follows,  necessarily,  that  he  ov^ht  to 
be  consulted,  in  the  ^st  instance,  or,  prior  to  any 
such  being  made.  His  power,  in  this  respect,  is 
not  arbitrary.  His  consent  to  any  being,  unduly, 
withheld,  when  properly  applied  for,  will  found  an 
application — it  is  to  be  presumed,  a  successful  ap- 
plication— ^to  his  ecclesiastical  superior.  This  is  the 
rule  to  be  collected  from  the  cas^  of  Cart   and 
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the  Bishop  of  Exeter/'  reported  in  Strange  (a),  not* 
only  that  the  ordinary  is  the  sole  jndge  of  what 
monnnientSy  or  the  like/  are  fit  to  be  set  up  in  a 
church,  but  tb^  if  set  up  in  a  church  without  hi» 
consent^  he  may  proceed,  by  suit,  to  reinove  them,^ 
FOR  THAT  REASON  [in  the  words  of  the  printed' 
report,  **  as  being  set  up  without  his  consent^^J 
MERSSLY ;  and  without  any  reference  whatever  to 
the  question  of  their  being  ornamental,  or  other-, 
wise,  to  the  fabric  of  the  church* 

For  these  reasons,  and  upon  these  authorities,  we 
call  upon  your  Lordships  to  pronounce  against  thi» 
appeal. 

For  the  appellant-^Lushington  and  «/*  Addams^ 
Doctors  J  and  Mr.  Mereweather. 

We  contend  that  the  supposed  impediment  here, 
the  want  of  a  faculty,  taken  absolutely  and  per  se, 
is,  at  most^  in  the  nature,  of  the  impedimentum  im^ 
peditivum  merely,  and  not,  of  the  impedimentum  di^*' 
rimens ;  in  other  words^  that  i/^  in  the  absence  of 
a  faculty,  the  ordinary  may  interfere  to  prevent  the 
erection  of  a  monument,  still,  that  the  actual  erec«^ ' 
tion  without  a  faculty  is  no  ecclesiastical  offence--*^ 
fortiori  is  none  that  can  justify  a  decree  of  re- 
moval— in  the  event,  that  is,  of  such  monument  be-^ 
ing  proved  to  have  been  lawfully  erected,  at  least 
in  other  respects ;  and  also,  at  the  same  time,  to  be 
in  itself,  neither  inconvenient  nor  unseemly. 

If,  indeed,  a  monument  were  set  up  in  a  church 
in  defiance  of  the  ordinary's  prohibition,  after  notice 
special,  or  general  even,  not  to  erect  without  a  fa- 

(a)  Palmer  v.  The  Bishop  of  Exeter,    Mich.  10  Qeo.  2«  • 
Strange,  570. 

VOL.  I.  N  N 
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gratuitous)  from  the  ordinary  not  to  erect,  is  a  1B23. 
punishable  offence  at  all,  especially  at  such  same  ^em^ 
ordinary's  own  instance,  at  the  present  day.  "We 
admit  the  strict  rule  of  law,  an^tenf/^,  to  have  been, 
that  no  monument  should  be  erected  without  a  fa- 
culty ;  at  the  same  time  it  mustf  in  return,  be  con- 
ceded to  us,  that  the  observance  of  that  rule  has 
been  dispensed  with,  by  common  consent^  in  all  mo- 
derh  instances.  Of  all  the  numerous  monuments, 
tablets,  and  grave  stones,  erected  to  the  memories 
of  deceased  persons  within  that  period,  applications 
for  faculties  to  erect  any  have  rarely,  if  ever,  occur- 
red, in  the  recollection  of  the  oldest  practitioners  in 
Ecclesiastical  Courts.  The  last  and  latest  instance 
upon  record  of  any  interference  on  the  part  of  an 
ordinary  to  check  or  control  this  known  practice  of 
erecting  monuments  without  faculties,  is  that  re- 
ported in  Strange  j  for  which  we  have  to  go  back 
more  than  a  century.  This,  we  submit,  makes  it 
questionablCf  whether,  at  the  present  day,  the  mere 
absence  of  a  faculty,  under  any  circumstances^  can, 
or  should  be  deemed  sufficient  to  constitute  the  erec- 
tion of  a  monument  in  any  church  or  chancel,  an 
ecclesiastical  offence  at  all.  Meantime,  the  prac- 
tice so  acquiesced  in,  on  all  hands,  of  erecting  mo- 
numents without  faculties,  has  had  one  certain  re- 
sult, namely,  that  were  ordinaries,  generally,  now 
to  proceed  to  a  removal  of  the  monuments  erected 
without  faculties  in  their  several  jurisdictions,  in- 
discriminately—as the  rejection  of '  this  allegation 
would  infer  them  at  liberty  to  do—it  would  go,  this, 
f  o  the  demolition  of  nearly  all  the  monuments  in  the 
■  kingdom  erected   within  the  last  100  years;  not,- 
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1823.  probably,  without  material  injury,  in  many  instances,^ 
^^  to  the  actual  fabrics  of  the  churches  themselves. 
V^v^  Be  this,  however,  as  it  may,  we  recur  confiidently 
Sbager  to  our  first  position,  that  the  setting  up  of  thii  mo- 
Bowls,  nument,  under  the  circumstances,  is  no  ecclesiasdcal 
odence,  still  less  is  one  that  can  justify  a  decree  of 
removal,  in  the  event  of  its  being  proved,  that  it  was 
iawfully  set  up  in  other  respects,  and  is  neither,  in  it- 
self, inconvenient  nor  improper.  Consequently,  the  de- 
fendants responsive  allegation,  pledging  him  to  prove 
all  this,  was  and  is  admissible.  The  current  of  au- 
thority uniformly  flows  this  way— abstract  the  single 
case  in  Strange,  which  proceeded,  it  may  fairly  be 
inferred,  on  some  such  special  consideration  as  that 
already  suggested.  Of  Gibson  and  Prideaux,  cited 
as  authorities  by  the  counsel  for  the  respondent,  we 
shall  speak  presently.  As  for  the  judgments  said  to 
have  been  delivered  by  Lord  Stowell,  in  the  case  of 
Maidman  against  Malpas  and  the  other,  it  is  obvious, 
even  on  a  slight  inspection  of  these,  not  to  descend 
into  particulars,  that  they  have  no  pretence  whatever 
to  be  cited  as  authorities  upon  the  present  question. 
^^S^^f  too,  may  be  put  out  of  the  case— he  speaks 
of  the  licence  of  the  ordinary,  or  the  consent  of 
the  parson  and  parish,  in  the  alternative,  as  if  either 
would  suffice  to  justify  the  erection  of  a  monument 
in  a  church.  This  is  clearly  erroneous— whatever 
becomes  of  the  necessity  for  the  ordinary^  consent, 
that  of  the  parson  must,  at  least,  be  had— &o/A  may 
be  necessary — but  that  the  former  either  includes,  or 
dispenses  with,  the  latter,  is,  obviously,  a  mistaken 
notion.  The  authority  of  Degge,  therefore,  we  re- 
peat, is  of  no  weight.  The  real  authorities  then  in 
point  are  Gibson  and  Prideaux ;  no  mean  authorities^ 
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we  admit,  in  fjie  absence  of  any,  or  at  most  in  the  i823l« 

preisence  of  a  single  adjudged  case ;  which,  however,  ^  "**^ 
might  well  be,  and  most  probably  was,  decided  upon 


some  special  circumstances  of  its  own.  But,  we  SBAaER 
contend,  that,  instead  of  making  against  us;  as  in-  aowLs.' 
sisted,  they  are  on  our  side ;  that  they  are  with  us 
to  the  fullest  possible  extent  of  making  the  facts 
pleaded  in  this  allegation  a  good  defence  against 
the  ordinary's  proceeding  to  decree  a  removal  of  thcf 
monument,  hardly  admits  of  a  question.  Gibson 
hopes f  that  *'  if  monuments  erected  without  consent,' 
upon  inquiry  and  inspection,  be  found  to  the  hin« 
drance  of  divine  service,'*  [or  as  the  rule  may  fairly 
be  extended,  be  found,  upon  inquiry  and  inspection, 
otherwise  inconvenient  or  improper]  he  ^^  hopes  it 
will  not  be  denied,  that  the  ordinary,  in  such  case^ 
hath  sufficient  authority  to  decree  a  removal  j'*  plainly 
intimating  that  he,  Gibson,  could  even  conceive  or 
imagine  him  to  have  sufficient  authority  to  decree  a 
removal,  in  no  other  case.  Gibson,  however,  is  the 
writer  least  likely  to  compromise  any  fair  right  of 
an  ordinary— no  person  had  higher  notions  of  the 
power  and  jurisdiction  of  the  ordinary  in  all  matters 
appertaining  to  the  church  than  Bishop  Gibson  (a)p 

(a)  The  whole  passage  in  Gibson  is  as  follows : — 
Monaments,  coat-armoary  and  other  ensigns  of  honor,  set  up 
in  memory  of  the  deceased,  may  not  be  removed  at  the  pleasnro 
of  the  ordinary,  or  incnmbent.  On  the  contrary,  if  either  they 
or  any  other  person  shall  take  away,  or  deface  them,  the  person 
who  set  them  up  shall  hare  an  action  against  them  daring  his 
life,  and  after  his  death  the  heir  of  the  deceased  shall  have  the 
fiame,  who,  as  they  say,  is  inheritable  to  arms,  &c.  as  to  heir- 
looms; and  it  avails  not  that  they  are 'annexed  to  the  freehold, 
though  that  is  in  the  parson.  Bat  this,  as  I  conceive,  is  to  be 
understood  with  one  limitation — if  they  were  first  set  np  with 
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Prideaux*s  authority  is  equally  precise^  and  to  the 
same  identical  point.  '^  The  monuments^  coats  <^ 
anns  painted  in  the  window,  or  elsewhere,  penoas, 
hatchments,  &c.  put  up  in  the  church  for  the  me« 
mory  of  the  deceased  buried  there,  if  reg^aily  set 
up  \^ith  the  consent  of  the  minister  who  hath  the 
freehold,**  [not  a  word  about  a  faculty]  ^'  cannot  be 
pulled  down  again  either  by  the  churchwardens,  mi- 
nister,  or  ordinary.  But  if  any  of  the  said  particu- 
lars be  an  incumbrance,  or  any  annoyance  to  the 
church,  or  in  any  way  hindering,  or  incommoding, 
the  minister  in  performing  any  of  the  divine  offices, 
or  the  parishioners  in  partaking  of  thei|i,  in  this  casCf 
the  ordinary  hath  power  to  g^ve  his  order  for  their 
removal."  True  it  is,  he  adds,  '*  and  therefore  no 
one  can  be  safe  in  any  new  erection  in  a  church  who 
j^th  not  had  the  bishop*s  licence  for  the  same; 
^specially  in  setting  up  altar  monuments  which  are 
most-an-end  (most  generally),  a  nuisance  and  incum- 
brance to  the  church  wherein  they  are  placed."(a) 
^ut  this,  the  dictum  upon  which  our  opponents 
mainly  rely,  well  consists  with  our  interpretation  of 
what  precedes  it ;  and  the  e£fect  of  the  whole,  we 


the  consent  of  Uie  ordinary.  For  though  (as  my  Lord  Coke 
says)  tombs,  sepulchres,  or  monaments,  may  be  erected  for  the 
deceased  in  church,  chancel,  &c.  in  convenient  manner,  the 
ordinary  must  be  allowed  the  proper  judge  of  that  conTenience; 
inasmuch  as  such  erecting  (for  so  he  adds)  ought  not  to  be  to 
the  hindrance  of  the  celebration  of  divine  service.  And  if  they 
are  erected  without  consent,  and  (upon  inquiry  and  inspec- 
tion) be  found  to  the  hindrance  of  divine  service,  it  will  not 
(I  hope)  be  denied,  in  such  case,  that  the  ordinary  hath  sufficient 
authority  to  decree  a  removal,  without  any  danjger  of  an  action 
at  law.  Gibson's  Codex,  453,  454. 
(a)  See  Directions  to  Churchwardens^  64. 


HIQH  COURT  lOP  VBLl^ATZS.  A^ 

apprehend,  to  be  this.    If  mcmaineKits  are  regtalajfly  im^ 

set  up  with  the  Iwre  of  the   mimtter  singlyt  th0  ^^^ 

oisdinary  has  power ,  indeed^  to  rembye  $  bu(  (mly  ito  WV 

the  event  of  th^ir  proving  noisances  or  incnmbtancesi  *»^«»a 

But  if  erected  by  the  bishop^'s  libelee  aswtllf  thdse  9».«siiJu 
who  erect  them  are  then  <^  ja/e''-HMtfe,  that  is^  a^ 
tf //  eventS'^-^i  the  erections  themselves  cannot  be 

• 

removed ;  but,  at  least  in  point  of  strict  law,  are 
entitled  to  stand  as  long  as  the  fabric  of  the  church 
itself,  nuisances  alid  incumbrances,  or  noL  So  much 
for  Gibson  and  Prideaux.  As  for  the  case  of  ''  Cart 
and  Marsh/'  cited  also  out  of  Strange  (a),  it  is^ 
dearly,  in  point  neither  way^p— all  which  can  be  col- 
lected from  it  to  the  purpose  is,  that  ordinaries  should 
exercise  in  such  matters  9i  prudent 9  as  well  as  a  legale 
discretion.  Now,  that  the  official  of  Great  Canford 
and  Poole  is  proceeding  imprudently  in  this  most 
vexatious  interference,  altogether,  vi^e  apprehend, 
can  admit  of  no  question ;  even  granting  him,  virhich 
we  deny,  to  have  proceeded  legally 9  in  rejecting  this 
allegation. 

Upon  these  grounds  we  insist  that  your  Lordships 
are  bound  to'  pronounce  in  favour  of  the  present 
appeal. 

DECREE. 

The  Judges,  having  heard  the  allegation  read, 
and  advocates  and  proctors  on  both  sides,  by  their 
interlocutory  decree,  pronounced  for  the  appeal, 
made  and  interposed  in  this  behalf,  and  for  their 
Jurisdiction,  or,  rather,  for  that  of  our  Sovereign 
Lord  the  King-— reversed  the  order  or  decree  of  the 
Judge  of  the  Court  below  appealed  from,  and  re- 

(a)  Strange,  lobo. 
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the  principal  cause ;  and  therein  directed  the 
first  sentence  of  the  second  article  of  the  said  allega- 
tion (a),  and  also  the  word  **  accordingly**  in  the 
eecond  sentence  to  be  expungedy  and,  so  reformed, 
admitted  the  said  allegation. 


.  <a)  Whicli  stood,  at  refonned,  *'  That  pvenons  to  the  siid 
monmnent  being  bo  erepted  and  set  up  in  the  said  patMi  chnrcb, 
koy  the  said  Janiet  Seager,  applied  for  and  obtained  the  consent 
'of  the  mimster,^  &c.  See  p.  543*  The  Coort,  bj  directing  this, 
'may  be  taken  to  have  expressed  its  Jiiutl  jodgment,  that  *'  no 
jprwrftee  can  mbiobii^  kgaUsjt  the  ^ndkmejf  a  snipwpctif  wiAmi 
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PRINCIPAL  MATTERS. 
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ABANDONMENT. 

Sff  Instructions,  S.  —  Unexe- 
cuted Will. 

Abandonment  (presumed)  of  testamen- 
tary intentions  once  held,  roust  be 
rebutted  hy  facts,  and  of  what  na- 
ture, to  entitle  the  paper  expressing 
them  to  probate*  Antrobus  v.  Ni- 
pean.  Page  405 

ACCOUNT. 

See  Inventory. 

ACQUIESCENCE. 

Of  the  party  in  a  sentence^  see  Ap- 
peal, 2. 

Of  a  next  of  kin  in  probate  taken  in 
common  form  of  a  will,  see  Call- 
ing IN  ProbatBi  3. 

ACQUIESCENCE  {Implied.) 

Of  the  husband  in  the  wife's  adultery, 
see  Adultery,  3. 

ADMINISTRATION. 

1.  Administration  pemft/igsniV  is  never 
granted  by  the  Court  on  motion  but 
by  cousent.  Principles  upon  which 
the  Court  proceeds  in  granting  ad- 
ministrations pending  suit.  Northey 
V.  Cock.  326 

2.  Administration  of  the  goods  of  a 


public  functionary  of  the  Emperor 
of  Morocco  decreed  to  a  partj^.spe- 
cifically  empowered  to  take  it  oa 
behalf  of  the  Emperor  of,  Mo- 
rocco, on  proof  of  the  said  Empe-* 
ror's  title  (not  questioned  bj  the 
crown,  or  otherwise)  to  the  de- 
ceased's effects,  on  bdialf  of  the 
national  treasury,  by  the  Mabome- 
dan  law.    Re  Beggut,  deceased. 

PageS40 

3.  Administration  granted,  limited  to 
certain  purposes,  of  the  goods  of  a 
party  deceased,  until  his  last  mil 
(stated  by  the  deceased  himself  a 
few  days  before  his  death  to  be  in 
India),  or  an  authentic  copy  thereof^ 
should  be  transmitted  from  India 
to  this  country.  Re  Metcalf,  de- 
ceased. ,   343 

4«  The  widow  is,  usually,  prefeired  to 
a  next  of  kin  in  the  ^[rant  of  admi- 
nistration ;  and,  uotwithstandiiig  her 
having  married  again. 

Administrations,  upon  what  prin- 
ciple on/y,  granted  to  a  creditor — 
can  only  be  failing  any  other  repre- 
sentative— a  next  of  kin  being,  also, 
a  creditor,  a  reason  against  his  be- 
ing preferred  in  a  contest  for  the 
administration,  either  with  the  wi- 
dow or  ahy  otlier  ne^t  of  kin. 
fVebb  y.  Needhi^m*  494 
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ANSWERS. 


ADULTERY. 
Sc«Answebs,  1. — Citation^  8. 

1 .  The  wife's  bcontinence  in  her  siagle 
•late  is  not  pleadable,  in  the  nrtt 
instance,  by  the  husband,  in  a  suit 
for  a  separation,  i  fneruA  et  thoro, 
by  reason  of  adultery,  against  the 
wnc.    Perrin  v.  Perrin.    ^P^g^  1 

S.  Adultery  is  {now,  unqmai^onaify) 
pltadabJe  by  the  defendant  in  a  suit 
for  restitution  of  conjugal  rights, 
and,  if  proved,  will  found  a  sen- 
tence of  divorce.    Besi  v.  Best. 

411 

S'/ Adultery' of  the  wife  held  to  be 

'  ''provM;   but,    under  the  circdm- 

*afances«  and  by  reason  of  die  l(us- 

Ibmd's  acquiescence,  or  other  this- 

'  conduct,  not  to  entitle  him  to  a  sen- 

' .  tente  of  divorce.  Ibid.  436,  et  heg. 


I  • 


.1' 


•  • 


AFnDAVIT. 
&e  Evidence,  9- 


ALTERATIONS,  IN  A 
CHURCH. 

See  Faculty. 

ALTERATIONS,  IN  A  WILL. 

See  Instructions,  2. 

Alterations  written  by  the  testator  in 
pencil  on  the  margin  of  his  will, 
held  to  be,  in  themselves,  delibera- 
/rve— also  held  not  to  result  from 
the  facts  pleaded  that  the  testator 
was  prevented  from  rendering  them 
Jhtal  by  any  extrinsic  circumstance — 
consequently,  allegation  propound- 
ing such  alterations,  rejected.  La- 
vender  v.  Adams.  406 

ANSWERS. 

1.  In  criniinal  suits  the  defendant's 
answers  upon  oath  may  nut  be  rc- 


APPEAL. 

q^uired,  even  to  tlioae  heads  or  po- 
sitions which  are  not  in  themselves 
criminatory :  and  (though  may  be) 
•eldom  are,  required  to  such  heads 
or  positions,  in  those  ddl  suits,  as 
of  divorce  by  reason  of  adultery, 
and  the  like,  which  are  founded  on 
criminal  imputations.  SchnUar, 
Hodgson.  Pages  105. 1 1 1 

4.  Personal  answers  tvere  twofold — 
beii^  to  be  had,  in  certain  causes, 
on  special  application,  from  the 
proctor  in  the  cause  as  well  as  from 
the  principal.    Durant  v.  Durant. 

llS,eiseq. 

AI^WERS,  DECREE  FOR. 
See  Procsss. 

APPEAL. 
See  Attentats,  1, — Inhibition. 

1.  In  appelda.from  grievMoes^  the 
hands  of  the  Court  are  not  tied  up 
till  the  service  of  the  inhibition; 
unless  the  Court  has  tied  up  its  own 
hands  by  deferring  to  the  appeal. 
Chichester  v.  Don^al*  21 

2.  Either  lapse  of  time,  or  acquies* 
cence  in  the  sentence  appealed  from 
(d  fortiori  both)  perempts  all  right 
of  appeal.     Sehuttes  ▼.  HodgsoM. 

105 

3.  An  appeal  only  suspends  the  sen- 
tence appealed  from,  does  not  ren- 
der it  a  nullity.  Hence  the  statute 
3  Geo.  4.  c.  75.  (which  passed  after 
a  sentence  of  the  Consistory  Court 
of  London  pronouncing  a  marriagt 
null  and  void,  by  reason  of  mino- 
rity and  want  of  consent  under 
26  Geo.  2.  c  33.  though  pending 
an  appeal  from  that  sentence)  held 
by  the  Court  of  Arches  in  no  de- 
gree to  affect  the  question  of  such 
marriage.  BIyth  formerly  Sodas 
s.Blyth.  3U 


ATTESTATS. 

4>  From  4lie  cffioil  of  «  roTsl  p«co-  I 

Mat  ibe  sppeal  lies,  ftt  onra,  to  (be  I 

XM^itM.    MUler  T.  Bhomfuld. 

Page  499 

ARCHES,  COURT  OF. 

Qm^re,  irbetber  enpowcred  in  waj 

case  tp  proDouDce  a  aentence  of  d^ 

positioD  gr  depnTttion  i     Stuatder 

v.Dasia.  SQi 

ARTICLES. 

] .  In  proceedingi  by  article*,  the  ar- 
ticles must  be  brouelit  b  on  the 
court-day,  immediateTy  mbsequenl 
to  tbat  npoa  which  the  defendant 
has  appe<tttd;  and  being  so  broi^ht 
in  nnjst  contain  the  durge,  and  the 
wbole  charge.  SchiUtes  v.  Hodg- 
son, sai 

fi.  Additional  articles,  however,  un- 
der circumstances,  may  be  admit~ 
ted  in  crimbal  suits,  but  not  such 
as  contain  new  aiminat  charges., 
even  advance  coliatenil  bets  and 
circumstances,  tn  proof  of  aiticlea 
of  the  oruinal  set,  directly  oirni- 
natory.  Ibid.  3 1 8,  et  leq.  Stoue'i 
eate.  319 

ARTICLES  OF  REUGION. 

Proceedings  against  a  cle^yman  for 
advisedly  maintaining  docuines  re- 
pugnant to.     Slott^icau.     321,  n. 

ATTENTATS. 
&e  Appeal,  1. 
1.  Steps  taken  by  the  Judge  i  qao  on 
the  same  court-day,  bnt  after  an 
appeal  entered — and  subsequent 
thereto,  but  prior  to  service  of  the 
udiibition — and  subsequent  to  even 
the  service  of  the  iimibilion  (ihi 
appellant  not  being  founded  in  his 
first  appeal)  held  to  be  uo  attentats. 
Cimhater  v.  Donegal.  2S 


BISHOP. 
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InkUntio  titnc  fsdhni  operahtr 
Rectum  attentatOTwn,  guando  at 
catumica.  Pagf  23,  ^  »• 

3.  Regular  conrse  for  procuring  the 
revocatioD  of  attaitatt,  by  a  sepa- 
rate proceeding,  civil,  or  ciiiniaal« 
minst  the  Judge  d  jup.  Ziiie  ▼• 
FUher.  ft^n. 

ATTESTATION  CLAUSE. 

t.  lie  presumption  of  law  tiag^Mtt 
a  testamentary  paper,  with  an  atte^ 
tation  clause,  but  unaubacribed  by 
witnesses — it  is  a  il^htmmm^ 
tion ;  but  most  be  rebutteahj  soom 
extrinsic  circunutances,  in  ordnr  to 
die  paper  hang  pronounced  |br. 
Beaty  y.  Bealy.  15* 

i.  Doctrine,  ancient  and  qtodon,  of 
courts  of  probate,  with  respect  to 
testamentary  papers,  fiinudiedwiili 
attestation  cfausea,  but  in  bet  un- 
159,  D. 


BANNS. 

1.  A  marriage  annulled  byreaaon  of 
undue  publication  of  bnins — '"Au- 
gustus Henry  Edward  Stanhcme" 
being  described  as  "  Edwnd'Siin- 
hope"  only.     Stamkopet.  BtUthein, 

93 

2.  Marriages  by  banni  prior  to  S  G.  4. 
c.  75.  null,  in  ihenudves,  by  ttm- 
Bon  of  undue  publication  of  banna, 
are  not  rendered  valid  by  that  act, 

04,  B. 

3.  A  marriage  annulled  by  reMoa  of 
undue  publication  of  bamw — the 
name  of  "  Augusta"  being  inserted 
between  "  Sophia,"  'Uie  mh'a  on^ 
baptismal,  and  her  simanie.  Green 
V.  DaltoH.  280 

BISHOP. 
See  PfPBlVATioN. 


^fi96      CALLING  IN,  &c. 

BONA  NOTJBILIJ. 

1.  Qutgre^  whether  any  chancellor, 
commissary,  official,  or  the  like, 
can  be  permitted  to  put  the  execu- 
tor, or  one  entitled  to  administra- 
tion of  the  effects,  of  a  party  dying 

• '  within  his  diocese,  8cc,  upon  proo^ 

••'  ^9ihermse  than  by  oath  in  his  own 
amrtf  of  such  party  having  left 
ptin  ^oiaURa,  &c.  before  requir- 
ing probate,  or  administration  in 

'  Ae  Prerogative  Court.  Chase  v. 
Tonge.  Past  336 

S.  Qntfff.  whether  the  mere  holder 
of  1  will,  monished  to  bring  it  in 
at  the  suit  of  one  entitled  to  ^dnai- 

'  lustration  with  that  will  annexed, 
lias  any  right  to  insist  on  proof  of 
bon^  notabilia,  m  the  first  uistance, 
and  prior  to  bringing  in  the  will. 
Brown  v.  Coates.  345 

9*  Auction  of  bona  notabiliaf  held 
to    be    established    sufficiently  to 

•  <kHid  the  jurisdiction  of  the  Pre- 
rogative Co^rt.     Ibid.  347 


BRAWLING. 

firawling  in  a  church,  penalty  of,  un- 
der 5  &  6  Edw.  6.  c.  4. — Conduct 
of  defendant  held  to  amount  to. 
Clinton  v.  Ilatchard.  96 


CALLING     IN    A    PROBATE,     OR 
I.ETTEHS  OF  ADMINISTRATION. 

1.  The  attornies  of  an  executrix,  hav- 
ing withdrawn  from  the  suit,  after 
propounding  an  alleged  will,  and 
sufllered  a  next  of  kin  to  take  ad- 
ministration, will  not,  under  cir- 
cumstances, bar  that  executrix, 
from  calling  upon  ilie  next  of  kin 
to  bring  in  the  udministrution,  and 
re-propouuding  the  alleged  will. 
Trowcr  v.  Cox.  \l  1 9 


CAPACITY. 

1 2.  If  a  next  of  kin  caUs  in  a  probate 
of  a  will  once  taken,  though  in 
common  form^  and  puts  the  execu- 
tor on  proof,  per  testes,  of  his  will, 
he  does  it  at  the  penl  of  costs. 
Etans  y.  Knight  and  Moore,  2^. 
Bell  V.  Armstrong.  Page  365 
S.  A  next  of  kin  who  has  acqui- 
esced in  probate  taken  in  common 
form,  and  has  even  received  a  le- 
gacy due  to  him  as  under  a  will,  is 
still  at  liberty  to  call  in  such  pro- 
bate, and  put  the  executor  on  proof, 
per  testes,  of  that  identical  will— 
tirst  bringing  in  the  l^acy  so  re- 
.  ceived.     Bell  v.  Armstrong.    365 

CANCELLATION. 

1.  If  a  testamentary  paper  be  can- 
celled, law  infers  the  revocation  of 
it,  unless  it  can  clearly  be  riiewa, 
first,  that  it  once  existed  zs  a  fi- 
nished will,  secondly,  that  the  tes- 
tator adhered  to  it,  throughout ^  in 
mind  and  intention,  notwithstand- 
ing its  cancellation,  l^hynne  v. 
Stanhope.  52 

2.  The  cancellation  must  be  done 
animo  revocandi,  to  operate  as  the 
revocation,  of  a  will.     Ibid.      53 

3.  Cancellation,  when  partial  and 
when  total.  78 

CANONS  OF  1603. 

36di,    p.  103.— 62d,   p.  73.— 92d, 

p.   337 97th,    p.   24.  — 122d, 

p.  296.  320. 

CAPACITY   (TESTAMEN. 
TARY,) 

See  Evidence,  5. — Insanity,^. 

Alleged  testamentary  capacity,  sus- 
tained, Evans  v.  Knight  and  Moore, 
232 — Not  sustained,  Le  Mann  v. 
Bonsai.  SS9 


CITATION. 

CAVEAT. 

Notice,  in  the  oature  of  a  caveai, 
against  the  issoe  of  an  inhibition, 
entered  in  the  Arches  Registry,  on 
the  authority  of  the  precedent  in 
Lard  HtrberCs  case.    Page  23,  n. 

CERTIFICATE  OF  GOOD 
BEHAVIOUR. 

A  certificate  of  intermediate  good  be- 
haviour is  requisite,  prior  to  a  sen- 
tence of  suspension  against  a  mini- 
ster being  relaxed.  Sauuder  v. 
Davits.     Dicks  v.  Hudderford. 

CHIDING. 

See  Brawling. 

CHURCH. 

Alterations  in,  see  Faculty. 
Brawling  io,  <ee  Brawling. 
Monument  in^  see  Monument, 

CHURCH  RATE. 
See  Rate. 

CITATION. 

1 .  If  a  party  cited  as  within  the  ju- 
risdiction of  an  ecclesiastical  court, 
though  actually  resident  within  ano- 
ther jurisdiction,  appear  and  sub- 
mit to  the  suit,  such  defendant  (a 
fortiori  one  cited  to  see  proceed- 
ings by  such  defendant)  is  bound 
to  the  jurisdiction.  Chichester  v. 
Donegal,  -.  5 

2.  Qutere^  whether  a  citation  of  the 
wife  at  the  domicile  of  the  hus- 
band, is  not  sufficient  to  found  the 
jurisdiction  of  the  court,  in  a  suit 
even  of  nullity  of  marriage  against 
the  wife  {cL  fortiori  in  a  suit  for  a 
separation,  &c.  by  reason  of  adul- 
teryi  or  the  like)  wheresoever  die 


CONCURBENGE.  5S» 

wife  may  be  iicitfalty  resident.  CAt- 
Chester  v.  Donegal.  Page  19 

CITATIONS,  BILL  OF. 

1 .  The  bill  of  citations,  23  Hen.  8. 
c.Qy  was  meant  for  the,  benefit  of^ 
the  subject — which  benefit  it  fiath 
been  uniformly  held  to  provide  'for 
sufiiciently,  bygi^ng  pMiei  \6lted~ 
out  of  thieir  dioceses,  •  ^torWUfeke 
of   pleadhtt  to  the  jiirbmtkij^ 
consequently  if  a  party  sd  einid, 
once  waive  that  privilege,  byi^ 
pearing  and  submitting  to  tfie  sbi^ 
he  or  she  is  bound  to  the  JuipilHo-^ 
tion.  17y  18 

2.  Judges,  when  liable  to' the  pttifal- 
ties  denounced  in  the  biU  of  cita- 
tions. 18,  n. 

CODICIL.  '    " 

* 

5ee  Instructions,  2.— Bevooa« 

TIOK. 

1.  A  codicil  operates  as  the  lepaUi- 
cation  of  that  will  to  which  it  ap- 
plies ;  and, consequently,  as  there- 
vocation  of  any  intermediate  will* 
Rogers  v.  Pittis.  31 

2.  A.  dies,  leaving,  by  wiU^  hiai  wife 
B.  sole  executrix  and  univefsid.fe- 
gatee.  A  codicil  to  A.*f  willy 
found  after  B.'s  death,  may  be  pro- 
pounded on  behalf  of  a  Iq^tee, 
on  B.*s  executor  refusing  to  take 
administration  of 'A.*s  efibcts(Uft' 
unadministered  by  B.)  with  kia. 
will,  and  such  codicil^  anne^. 
Dickenson  v.  White.  490 

COMPARISON   OF  QAN0* 
WRITING., 
See  Hand-writino. 

CONCURRENCE. 

Concurrence  of  witnesses^  effect  of, 
what — and  what^  when  it  savours 
of  preconcert.  29^ 


ato 


COSTS. 

CQNDiDIT. 


Eindence  taken  upon  a  condiiii 
stated^  and  minutdy  ezamined. 
Saph.^.Aikinion.  Pagesl84— 206 

CONDONATION  (CONSTRUC- 
TIVJ^  OF  ADULTERY. 


of  adultery  may  be  col- 
laetad  liroai  ftets  and  circtimstaiices, 
••^aatobar  die  husband  from  his 
fight  of  dm>rce*  But  v.  BeiT, 
411.    Sflii^f  cflf0>  see  413,  n. 

CONFIRMATORY  FACULTY. 
Ste  Faculty. 

CONJOINT  WILLS. 
See  Mutual  Wills. 

CONTEMPT. 
See  Coaxs,  6. — Process,   Sbk- 

VICE    OP. 

Inlprisonment  for  a  contempt  is  nei- 
mr  in  die  discretion,  nor  terminable 
at  the  pleasure,  of  the  ecclesiastical 
Judge,  by  whom  the  party  is  pro- 
nounced in  contempt.  BarUe  v. 
Barlee.  300 

COSTS. 
&e  Calling  in  Probate,  &c.  2. 

L  Parties  settmg  up  a  will,  and  fail- 
ing to  establbh  its  audienticity,  are 
'  liable,  on  that  ground  mer^f  to  a 
condemnation  m  costs  of  the  suit. 
S€tpk  V.  Atkinson.  219 

£.  Paupers,  quarty  whether  not  liable 
to  payment  of  costs.  Le  Mann  v. 
Bonsai,  399-  At  any  rate,  a  pau- 
per, so  admitted  in  the  middle  of  a 
auir,  ma^  be  condemned  in  costs  up 
to  the  time  of  his  being  admitted 
pauper.    Filevood  v.  Cwsins.  286 


GRDSLTY. 

3.  If  a  party  coaiaultad  for  non-pqF- 
ment  of  costs  voder  an  erreeteom 
process,  be,fi<rci90fi,iclenaed,  the 
Court  is  bound,  at  die  application 
of  the  party  to  whom  d^ey  are  etiU 
dtt^  to  issue  a  new  momtion  for 
myment  of  such  costs.  Austen  ▼. 
2)tfgg€r.  Page  807 

4.  The  obligation  to  pw  coala  pur- 
suant to  a  monition  ror  paymeat, 
may  not,  under  ^rcoantuces,  be 
dispensed  with,  by  the  party  to 
whom  they  werr  due  bavii^  bound 
himself  to  waiiFe  them,  by  an  in- 
strument ei^nted  ottf  c^  Court 
Coates  V.  Brown*  345 

5.  In  taxing  costs  the  expenoe  of  die 
monition  for  payment  is  alwajs 
added;  and  if  not  obeyed  in  the 
first  instance,  the  further,  const- 
quad,  expences  necessarily  fall  on 
the  party  whose  neglect  or  refiissl 
to  obey  in  the  first  instance  occa- 
sioned them.    Ibid*  351 

6.  Parties  put  in  contempt,  and  ss 
against  whom  proceedings  in  a  suit 
are  had  tVi  pctnam,  merely,  may  be 
condemned  in  costs  of  diat  suit, 
whether  it  be  a  criminal,  or  only  a 
civil  suit.  fWer  ▼.  Foster.  469- 
Bridgwater  v.  Crutchiey.  480 

7.  The  Court  is  bound  to  reject  a 
petition  with  costs,  on  which  die 
suitor  has  prayed  to  be  heard,  i^poa 
insufficient  grounds.  Thomas  t. 
Maud.  481 

CREDITOR. 

See  Administration^4. — Invbn- 

tort,  4. 

CRUELTY. 

1.  Suit  by  the  wife  for  a  divorce  by 
reason  of  the  husband's  cruelty- 
complaint  dismissed — and  upon 
what  grounds.    JBes^  t.  Best.  41), 

etseq. 


DEFERENCE. 

94*  'A  wife,  to  obUm»  a  divom  by  rta« 
SOD  of  the  hmband's  cnielty^'  is 
bound  to  prove  bit  iU^treatmeiit'  of 
ber  not  .merited  or  pnnrokedbjber 
own  misconduct.    Bat  v.  Be$i. 

Page  423 

DECLARATIONS  OF  AL 
LEGED  TESTATORS. 

Pleaded,  and  effect  of.     55,  56. 135. 

161 

DECLARATIONS  OF  WIT- 
NESSES. 

See  EviDBNCE,  11. 

DECREE  FOR  ANSWERS. 
See  PaocBss. 

DECREE  TO  SEE  PROCEED- 

INGS. 

1.  In  a  suit  of  nullity  of  marriage  a 
''  decree  to  see  proceedings*'  may 
issue  at  the  instance  of  the  wife,  the 
defendant,  against  persons,  presump- 
tive heirs,  in  succession,  or  the  hus- 
band, the  plaintiff,  in  the  event  of 
his  marriage  with  the  defendant, 
sought  to  be  impugned  in  the  suit 
being  pronounced  null  and  void. 
Chichuler  v.  Donegal.  7 

2.  Nature  and  effect  of  a  decree  to 
see  proceedings,  what    Ibid.     10 

DEFAMATION. 

1«  CUutre^  whether  a  party  can  be 
entitled  to  sue  or  defend  as  a  pauper 
in  a  defamation  cause  i  C^ffbrd  v. 
Mabey.  ^  124 

2,  Suits  of  defomation,  nature  of. 
Ibid.  125 

DEFERENCE 

Of  the  Judge  d  quo  to  an  appeal.  See 
pages  21, 22,  and  notes. 


DOMICIL.  Ml 

DELBGATBS. 

See  Appbai.^4. 

DEPOSITIONS. 
See  Evidence,  3. 6.  &c. 

DEPRIVATION- 

U  Clerks  ia  holy  orders  liabfoio^'^ 
what  (fences* .  -^V,  ^^ 

2.  No  sentence  of^  or  of  dcposilion, 
to  be  .pronounced  but.' by  tb^^* bi- 
shop. Sounder  v.  Dams.  fl#L 
StawMxase.  320^  n« 

DESTRUCTION  OF  A  WELL. 

The  unauthorized  destnictiota  of  a  Will 
will  not  present  the  Court  from 
prodouncmg  for  it,  in  suBdakce  atid 
effect,  provided  its  contents  are 
ascertainable.  Foster  r.  Enter.  4lSi^ 

DISPOSITIVE  PART  OP  A 
WILL. 

1.  In  determining  the  prohabUitjf.oi 
anj  will  being  the  act  of  an  alleged 
testator,  the  Court  looks  mainly, to 
the  (Kspo^t/ioiu  made  by  it,       .168 

2.  Dispositive  parts  of  two  alleged 
wills  stated  with  thb  ^ew,  and,  ex- 
amined in  detail.  Soph  v.  Aikm* 
son.  168.  178.    Evans  v.  Knigkt. 

237. 9S9 

DIVORCE. 

For  adultery, .  refused  by  rensoa  ^f 
implied  condonation,  &c;  OB  part 
of  the  husband,  see  AjDHiiTJiftVf  Sm 
Condonation^ 

For  cruelty,  sued  for  by,  bat  reiined 
to  the  wife,  her  complaint  being 
held  to  be  disproved,  leeCaiiBL- 
TY,  1,  2. 

DOMICIL. 
See  Citation,  8. 


Msa 


EVIDENCE. 


^^^  .'  '-''T  ■  : 


EVIDENCE. 
See  Pboof. 


1*  Witnesses  deposing  in  support  of  a 
transaction  are  liable  to  a  deduc- 
tion from  their  credit,  in  proportion 
to  the  probable  strength  of  their 
inducement  to  support  it :  a  direct 
pecuniary  interest  in  the  event  of 
the  suit,  of  the  smallest  amount  in 
^nc^  would  go  to  tlieir  competency, 
that  is^  would  preclude  them  from 
bein|^  witnesses  at  all.     Stq^h  v. 

.   AtktnBon.  Page  184 

2.  What  comes  from  a  witness  whose 
gpieral  character  is  strongly  shaken, 
feouires  eirfmg  corroboration  to  en* 
title  it  to  belief.    Ibid.  187 

3.  Dmositions  taken  in  writing,  how 
preferable,  in  some  respects,  to 
examinations  bad^  tivd  voce,  in  open 
Court.    Ibid.  195 

4.  Circumstances  mtn/  come  out  in 
eridenoe  with  greater  effect  from 
ffot  having  been  stated  in  plea;  or, 
on  the  contrary,  they  may  give  rise 
to  a  suspicion  of  the  whole  extra 
articulate  matter  being  a  mere  after 
thought  between  the  party  and  the 
witness.     Ibid.  200 

5.  The  evidence  of  a  witness,  under 
circumstances,  taken  as  rejected,  on 
the  score  of  a  contingent  interest 
in  the  event  of  the  suit,  although 
the  witness  was  not  absolutely y!x«(/ 
with  a  knowledge  of  it  at  the  time 
of  her  examination.  Knight  v. 
Evans.  235 

6.  llie  degree  of  evidence  necessary 
to  substantiate  any  testamentary  act 
depends  very  greatly  on  the  cha- 
racter of  the  act  itself.     Ibid.  257 

7*  Evidence  upon  questions  of  capa- 
city is  commonly  contradictory,  and 
why — so  far  as  it  goes  to  mere  opi- 
nion (unless  it  be  that  of  profes- 
aional  men  of  eminence,  p.  244.) 


the  Omit  is  Mensfcrnwd  to  nif  but 
little  on  such  erideuoo ;  but  will  form 
its  own  judgment  frm  faeis,  and 
from  the  cooduct  of  putties  ubout 
the  deceased  of  <ik  fJMe#  fifi»?sv. 
Knighi.  Pip  239 

8.  The  depontioD,  under  cRum- 
stanoes,  may  be  leceitcd  of  a?wit- 
nessy  who husneidier dgoed  il^  nor 
been  repeated,  nor  been  rgaminrd 
upon  the  interrogatories  of  dw  ad- 
verse party.     IM.  240 

9-  If  probate  of  ''  signed  inrtruc- 
tions^  be  granted  in  common  form, 
upon  a  special  afiidavil  of  tbe^i- 
citor  who  took  them,  a  next  of  kin, 
calling  it  in,  after  tbo  deotb  of  the 
solicitor^  snd  putting  the  oioeutor 
on  proof  per  totes  of  die  ^  instruc- 
tions/' is  not,  at  the  samo  time^  en- 
titled to  insbti  on  such  ipaeiri  0^ 
davit  of  the  solicitor  being  dis- 
carded, altogether,  as  evideooe  in 
the  cause.    Ibid.  £51.3 

10.  A  witness  who  has  been  fopeated 
and  dismissed  long  anterior,  may 
not  always,  or  as  mere  matter  of 
course,  be  examined  upon  articles 
of  a  plea  which  she  had  not  been 
designed  to  at  the  time  of  her  pro- 
duction, and  consequently  bad  not 
been  examined  upon,  in  the  first  in- 
stance.    IVilkinson  v.  Dalion.  S29 

11.  A  witness  shall  be  compelled  to 
answer  as  to  whether  he  is  or  is  not 
responsible,  in  some  way,  for  die 
party's  expences,  in  whose  behalf 
he  is  examined,  explicitly.  Hudson 
V.  Beauchamp.  352 

12.  The  credit  of  a  witness  in  any 
suit  may  be  impeached  by  shewing 
him  to  have  made  statements,  con" 
trary  to  what  he  has  sworn,  cut  of 
Court.    Locke  v.  Denner.        560 

IS.  Of  certain  witnesses,  in  certain 
causes,  every  circumstance  hoH*ever 
slightly  aud  collaterally  only  affect- 


EXCEPTIVE  ALLEGATION. 

img  tk  credit,  may  UaAj  be  plead- 
ed.    Locke  V.  Denner.     Pogt  36 1 

14.  If  initructions  are  propounded^ 
the  writer  of  which,  a  solicitor, 
diet  before  Us  examioatioa  can  be 
taken  upon  the  allegation  propound- 
ing them,  die  Coort  will  presume 
die  allegation  to  hate  been  drawn 
up  pursuant  to  such  solicitof^s  ad- 
vice, and  that  his  evidence,  if  taken 
upon,  wouldy  til  the  mutii,  have  sus- 
tuned  the  allegation.  But  the  party 
propounding  the  instructions  can 
neither  be  permitted  to  plead,  nor 
would  derive  any  ben^t  from  plead- 
ing, thai  **  a  copy  of  the  all^;ation 
propounding  the  instructions  had 
been  submitted  to  the  solicitor,  and 
returned  by  him**  indorsed,  ''settled, 
and  approved,*'  annexing  moreover 
such  draft  allegation  itself,  so  in- 
dorsed, to  the  plea.  Popple  v.  Cu- 
nuon.  382 

13.  PaHteepe  crbninU^  in  a  cause  of 
adultery,  evidence  of,  how  receiv- 
able.    Best  V.  Best.  437, 438 

16«  In  re  lupanan^  teUet  lupanares 
admitUntur.    Ibid.  437 

EVIDENCE  OF  HAND- 
WRITING. 

See  HanxkWritino. 

EXCEPTIVE  ALLEGATION. 

The  admission  of  an  exceptive  allega- 
tion may  be  suspended  till  the  hear- 
ing of  the  principal  cause,  when 
the  Court  will  permit  evidence  to 
be  taken  upon,  or  will  finally  reject 
it,  according  as  it  then  appears  that 
the  credit  due  to  the  witness  attack- 
ed, is,  or  is  not,  essential  to  a  right 
decision  upon  the    merits  of  the 

-    principal  cause.    Evans  v.  Knight. 

r  .  138 

-.     VOL.  I. 


FRAUD.  S6S 

EXECUTORS. 

See  Inventory. 

The  executors  of  an  administrator  may 
be  called  upon  for  an  inventory  and 
account  of  the  intestate's  effects. 
Ritchie  v.  Rees.  Page  1 44 

EXHIBITS. 

Some  latitude  is  allowable  in^nS  suits 
with  respect  to  pleading  ^uibiu. 

3«J 

FACULTY. 

See  Monument. 

• 

QusNre,  whether  the  ordinaif  i$  abso* 
lutely  barred,  in  the  exereise  ojf  his 
discretion,  from  granting  a  faculty 
confirmatory  of  certaip  allnratioiis 
made  in  a  parish  church,  by  rea- 
son of  any  mere  omission  of  legil 
form  in  the  publication  of  notice  of 
the  vestry,  at  which  such  alterations 
were  resolved  upon  by  the  parish, 
and  the  churchwardens  nware  em- 
powered to  make  them.  Thomas 
V.  Morrii.  470 

FEME  covert;  .... 

Tlie  will  (so  styled)  of  a  nsarried  wo- 
man (without  anpr  special  aolhority 
to  make  a  will)  is  a  mere  nnllity ; 
and  administration  of  her  effects 
must  be  committed  and  gsaatKl  to 
her  husband.    Steadmam  f •  Panel/, 

58 

FINDING. 

Inferences  in  favour  of  alleged  wills, 
or  the  contrary,  from  the  place  ani 
circumstances  otjindiiig,  53.  136. 

164.  409.  456.  4g3 

FRAUD. 
See  PtEAoiMO,  !• 

0  0 


564    IMPERFECT  PAPERS. 

GOOD  BEHAVIOUR  (CERTI- 
FICATE  OF,) 

See  Cbrtificate. 

HAND.WRITING. 

1 .  Evidence  of  haDd-writing,  general 
doctrine  with  respect  to.  Soph  v. 
Jtldmon.  Pages  2 1 2.  219 

2.  An  alleged  will^    the  validity  of 
'    which  is  denied,  cannot  be  proved 

by  mere  evidence  to  die  handrvcrit" 
f  fig  of  the  party  whose  alleged  will 
itis.     Ibid.  213 

5.  Evidence  of^  by  comparison  of 
hands,  clearly  admissible,  at  least  in 
Ecclesiastical  Courts — may  even  be 
the  bed  evidence.    214,  e/  »eq.  S60 

HUSBAND. 
5feFBMB  Covert.— Mariiiag£^3. 

IMPERFECT  PAPERS. 

See  Attbstation  Clause — In- 
structions. —  Unexecuted 
Will- 

1.  A  testamentary  psper,  which  is 
neither  a  finished  will  in  itself,  nor 
proved  to  have  been  such  in  the 
deceased's  apprehension  of  it,  is  of 
no  effect — it  appearing  that  the  de- 
ceased had  full  time  and  opportu- 
nity, if  he  had  thought  proper  so  to 
do,  to  have  rendered  it  a  finished 
will.  Raoiev.  MouUdale,  129 

2.  Tlie  sudden  death  of  an  alleged 
testator,  taken  per  se,  is  not  suffi- 
cient to  entitle  inchoate  and  in- 
complete testamentary  pnpers  to 
probate :  it  must  further  be  shewn 
that  they  were  in  progress  iotcards 
completion  at  that  time,  so  as  to 
warrant  an  inference,  that  the  testa- 
tor ^tis  prevented  from  completing 
them  by  that  event  alone.  Warbur- 
ton  V.  jBurrowSf  383.  Antrobus  and 


INSTRUCTIONS. 

Boo^A  V.  Nepean,  d9&  Lavetiderw. 
jtdams.  Poge  406 

INHIBITION. 

See  Apfsal,  1,^ — ^Attent»s,  1, 2. 

Notice,  in  the  natme  of  m  cav«&t, 
against  the  iame  of  an  ii^bitoon 
entered  in  the  Arches  Repslry, 
opon  the  aathority  of  a  precedent 
in  Lord  Herbert's  otfe.  Chidui- 
ier  V*  Donegal.  93^  n. 

INSANITY. 
See  Capacity. 

1.  A  will  partially  defSsoed  by  a  tes- 
tator whilst  of  unsound  mind,  b  to 
beproBounced  for, as  it  existed  in 
iu  integral  state,  that  being  ascer- 
tainable. Scrubjf  and  Tinch  v. 
Fordham.  ^  74 

2.  If  a  testator  of  impeached  sani^ 
do  some  act  as  with  relation  to  bb 
will,  whose  state  of  mind,  at  the 
time  of  doing  which,  there  is  no- 
tiling  to  evidence,  aliunde,  his  ra- 
tionality at  such  time,  or  the  con- 
trary, is  to  be  inferred  from  that  of 
his  act.     Ibid.  74 

3.  Partial  insanity  may  invalidate  a 
will  which  can  be  traced  up  to,  and 
be  inferred  to  have  proceeded  di- 
rectly from,  such  partial  insamty. 
Dew  V.  Clark.  279-  See  Green- 
wood^s  case,  (in  notis)  p«  283. 

INSTRUCTIONS. 

I.  ''  Instructions  for  a  will/^  so  bead- 
ed and  indorsed,  and  how  imperfect 
soever  in  themselves,  if  proved  to 
have  been  s^ned  by  a  deceased  (even 
many  years  before  her  dea(h)  with 
intent  to  render  them  operative,  oro 
tanto,  in  the  event  of  her  dymg, 
without  doing  any  further  or  other 
testamentary  act,  are  entitled  to 
probate.    Popple  v.  Ctoiuom.    377 


INVENTORY. 

£.  A  letter  <tf  <' iostrQctiOiiB*' wntlen  ^ 
by  the  deceased  to  his  solicitor  re- 
specting certain  alterations  to  be 
made  in  his  will,  two  months  before 
bis  death,  propounded  as  a  codicil — 
allegation  rejected — it  being  held 
that  such  letter  did  not  argue  the 
tleceased  to  have  fully  made  up  his 
mind  as  to  the  proposed  alterations 
even  at  that  time ;  and  .  that  if  it 
didy  stillj  that  the  presumption  of 
abandonment  arising  from  a  lapse 
of  two  months  without  any  act 
'done,  was  not  effectually  rebutted 
by  the  facts  pleaded.  Antrobus  and 
Booth  V.  Nepean.  -P^g^  399 

INTEREST  (CAUSES  OF.) 

In  causes  of  interest,  both  cases  be- 
ing disclosed,  it  is  advisable  that 
each  party  should  admit  so  much  of 
the  other's  C9se  at  he  may  (the 
whole  {/*  he  may)  consistently  with, 
and  without  prejudice  to,  his  own 
case.  Thomas  v.  Maud  and  Pick- 
voeU.  331.  See  also  481  and  482^ 
and  notes. 

INTERESTED  WITNESSES. 
See  EviDBNGE,  l.  5. 11. 

INVENTORY. 

I.  An  inventory  and  account  may  be 
dispensed  with  by  the  Court,  if  not 
applied  for  till  after  so  long  a  pe- 
riod, that,  in  coniunciion  with  cir- 
cumstances, it  aflfords  a  reasonable 
presumption  of  the  deceased's  es- 
tate having  been  fullv  administered 
and  disposed  of.  Ritchie  y.Rees 
a  fid  Rees.  144 

^.  Law  has  fixed  no  time  certain,  as 
that  within  which  an  inventory  and 
account  must  be  sued.     Ibid.    146 

3«  Administrators  (especially  creditor 
administrators)  are  bound  to  ^x- 


^  JURISDICTION.     «65 

hibit  inventories,  &c.  even  though 
uncalled  for.  Ritchie  v.  Rees  and 
Rees.  Page  152 

4.  The  executors  of  a  deceased  adnd' 
nistrator  (and  so,  not  the  personal 
representatives  of  the  first  deceased, 
the  intestate)  may  still  be  called 
upon  for  an  inventory  and  account 
of  the  intestate^  effects,  upon  a  rea- 
sonable presumption  being  nused 
that  any  part  of  such  emcte  has 
travelled  into  their  hands.  158 

IRISH  MARRIAGE,  {Fad  of.) 
How  proveable,  see  Mabaiaob,  l« 

IRRATIONAL  ACT. 

See  Insanity. — Obliteration. 

An  act,  under  circumstances^  may  be 
deemed  irrational,  which  is  capable 
of  no  assignable  reason.  Scruby  ▼. 
Fordham.  91 

IRREVOCABILITY. 

J .  The  irrevocability  of  an  instrument 
propounded  as  a  will,  destroy^  its 
very  essence  as  a  will,  and  converts 
it  into  a  contract,  a  species  of  in- 
strunient  over  which  testamentary 
Courts  have  no  jurisdkdolEit '  Hob- 
son  V.  Blackburn.  ' '  €78,  9 

2.  If  a  man  make  his  last  wiH*  And 
testament  irrevocably,  yet*  he" may 
revoke  it.     Ibid.  239^  a. 

I 

JURISDICTION, 

^ee  Bona  Notabilia,  1,  2^3. — 
Citation,  1,  2.  —  Citatiohs^ 
Bill  of,  1. 

1.  The  Court  of  Prerogative  has  m 
jurisdiction  over  royal  wills,  or  to 
grant  administration  of  the  effects 
of  a  sovereign  dying  intestate; 
'^  Motion  in  the  goods  of  his  late 
Majesty."  953 

o  o  2 


ftOG 


iTISBACY. 


tt.  JaViaJi^oii  br  tha  Ustnimitar; 
rt^ComU  -of  Ibe-two  aictibuhopi, 
-.'Hihirt.  "  Afrtion  in  tht  goodt  of 
■:  -iis  late  MoftU^."  Page  £66 

KING'S  PROCTOR. 
TJ'An  appllntion  to  tlie  Court  foi 
' '  iBi'-'tirteeM,'  oilling  upon  his  Ma- 
'-'  JWtjr'a  jMfoctor  to  tee  a  teatBmentar; 
"J^fiet  of  his  lale  Mijesty  pro- 
'  jpotan^ed  md  proved,  rejected,  end 
"tapQii  what  principles.  "la  the 
goqdi  of'  hU  tale  Majesty." 

■  '"   '   -'  2i5,  pertot. 

8,  The  K^'i  proctor  is  t  mere  law 

Bgent  of  hii  Majesty,  to  protect  ihe 

intenM^'of.the  crown,  and  cannot 

be^nwle  a  defendant  bo  u  to  bind 

tlie  Sovereign  in  any  matter  touch- 

''  lA^'tikpiBraonal  rights,  S70.     Sup- 

~'  j^mtd  'ptMtMents  for  his  being  so 

'  inltde/'  stated  and  refuted.      871,  2 

KrN,  NEXT  OF. 
5«  Administration,  4. — Call- 

mO    IN    PBOBATB,   2,   3.— Le- 
OACT. 

Nest  of  kin,  as  such  merely,  are  eii- 
tided  to  coll  for  proof,  per  lesles, 
of  any  deceased's  will  not  already 
so  proved  (and  to  some  extent,  as 
against  Mem)  of  common  right. 
lieil  V,  ArmttroHg.  372 

LECTURER. 

No  person  can  be  a  lecturer,  though 
elected  by  the  pqriah,  without  llie 
rector's  consent — unless  there  be  au 
imnieraorial  custom  to  elect  with- 
out bis  consent.  Clinton  v.  Hutck- 
erd.  103 

LEGACY. 

See  Calling  in  Probate,  8ic.  3. 

A  nest  of  kin  who  has  received  a 
legacy  at  uuder  «  wiU  of  which 


^■-■".MowrnoFj  i 

probata  baa  boen  UUfr'-fa  cominoa 
form,  «iut  bring  to  such  .Jegafy  to 
tha  ragislry  of  the  Court,  befiavo  fa* 
can  ba  permitted  to  put  the  mc- 
culor  OB  proof,  per  tula,  of  that 
wilL  Core  v.  Spenar,  Sfc,  ia  aoftr. 
Page  374 

MARRIAGE. 
1,  A  nwniage  in  Ireland  between  par- 
ties held  to  be  prored  by  cinnm- 
Uantiat  evideiKe;  and  adoibiBtra' 
tioa  of  ifae  wife's  effecla,  tfaeraon, 
decreed  to  tho  husband.  The  al- 
leged nullity  of  auch  marriage,  on 
account  of  its  cetebmtion  by  a  po- 
pish priest,  held  to  be  not  proved. 
Sieadnum  t.  Poow//.  49 

3.  "  Semper  prtautmtur  pbo  autri- 
nioMo,  a  pmuBption  not  riwip 
replied  by  llw  marriage  harii^ 
been  a  clandestine  one.     Ibid.   Ci 

9.  Where  one  whose  interest  as  a  hat- 
band is  denied,  has  proved  a  fact 
of  marriage,  the  burthen  of  proving 
its  alleged  nullity  rests  with  the 
other  party,  the  party  setting  il  up 
In  plea.    ibid.  (xj 

4.  A  marriage  by  licence  deemed  null 
and  void  under  36  G.  3.  c.  33,  by 
reason  of  minority  and  want  of  l^al 
consent— 4  nullity  held,  onder  the 
circumstances,  vot  to  be  cared  by 
3  G .  4.  c.  75.  s.  2.  Bridgaater  r. 
Crutcbtejf.  473 

MINORITY. 
See  Mabbiage,  4. 

MISTAKE. 

Mistakes  in  a  codicil  corrected. 

4CS,a, 
MONITION 
For  costs,  sM  Costs,  4,  5. 
To  bring  in  will,  see  Boka  Mota- 
BILIA,  2. 


MULLITT*  OF  MARRUGE. 

.  .      MOKUMENT. 

1.  Ad  ftllegatioii-HnespoiinTe  to  arti- 
cles, in  a  cause  of  oflkrei  promoted 
by  the  official  of  a  peculiar  agamst 
the  defendant,  calling  upon  bim,  1st. 
to  answer  to  **  having  illegally  set 
up  a  monumeDt  in  a  certain  church 
in  his  peculiar,  without  a  faculty ;" 
and,  2dly.  to  '*  shew  cause  why  he 
should  not  be  decreed  to  remove  the 
same" — pleading,  1st.  that ''  the  said 
monument  was  erected  by  leare  of 
the  minister  and  churchwardens;" 
aud^  Sdly.lhaf  the  said  monument, 
instead  of  injuring  or  dii^guring,  is 
jan  ornament  to  the  said  church" — 
admitted  to  proof  by  the  High 
Court  of  Delegates,  bee  Seager  v. 
Bowlep  per  tot.  Poge  541 

2.  No  practice  can  legalize  the  erec- 
tion of  a  monument  without  a  fa- 
culty.    JUd.  654 

MUTUAL  WILLS. 

Mutual^  or  conjoint  wills  (so  styled), 
irrevocable  by  either  of  the  (sup- 
posed) testators,  are  unknown  to 
iko  .teUamentaty  l^w  of  this  coun- 
try— that  is,  are  unknown,  as  wills, 
to  the  law  of  this  country  at  all — 
what  effect  soever  may  be  given  to 
•  aucb  instruments  in  equity.  Mobson 
V.  Blackburn.  £74 

NOTICE  OF  VESTRY. 

See  Faculty. 

NULLITY  OF  MARRIAGE. 

SeeBAvv»p  1.  &£• — Marriage, 

1.3.4. 

fiuits  of  nullity  of  marriage  may  be 
brought  (at  least  in  some  cases)  by 

■  parties  baftng  interests  in  remaiu- 
Ifor.  16 


PAUPER.  567 

NUNCUPATIVE  WILL. 

They2?eftfiii  of  an  alleged  nuncopa* 
tiTe  will  requires  to  be  proved  bj 
evidence  much  more  strict  and 
stringent  than  tfiat  of  an  alleged 
written  will — ^in  addition*  to  stnct 
proof  of  all  the  reauisites  to  the 
validity  of  a  will  of  taat  qpecies  (at 
die  ^*  rogqtio  testhtmi*  tt^.),  under 
the  statute  of  Frauda-rto  ^tide  it 
to  probate.    Le  Masm  ▼•  BmmL 

'  Page  389 

OATH,  ANSWERS  ON. 
£eeANewRiis,.l,  t. 

OBLITERATION. 
See  Insanity. — Leo  act* 

■   1 

The  obliteration  of  a  Imcy  held  to 
be  irraUonal,  bodi  in  itaelf,  and  in 
the  testator's  mode  pf  doing  or  per- 
forming it — consequentfy,  the  legacy 
itself,  in  substance,  prooonnced  fbr« 
Scruby  v.  Fordham.  88. 9^ 

ORDINARY. 
See  Faculty. — Monument. 

PAPERS,  IMPERFECT- 
See  Impebfect  PAPSBa. 

PARI  PASSU. 

In  what  cases  and  causes  parties  must 
proceed,  pari  paUu^  uideto  by  con- 
sent.   See  482,  and  notes- 

PARTICEPS  CRIMINIS. 

Examined  to  prove  adultery  chaiiged 
upon  the  wife— -evidence  of,  how 
to  be  received.    Best  v.  Best.  437* 

438 

PAUPER. 

iSee  Costs,  2.— Defamation,  2. 

A  pvty's  swearing  bim^clf  not  to  be 


^ 


PI^SAOUIG. 


MTorUi  5L  9[Ut  ptymeDt  of  all  his 
just  debts,  gives  him  no  inde- 
fiMisible  right  to  be  admitted  a 
maper — tiM  fact,  if  denied,  must 
jbe  specifically  proved.  Nor  will 
tven  proof  of  that  fact  suffice,  if 
the  party  can  be  fixed  with  the  re- 
ceipt tofa  obmpetent  income.  Clif" 
font  ¥•  Mub^m  Page  124 

P£CU](4AR,  ROYAL. 

See  Appsal,  4. 

PENCIL. 

Alteratioiis  in  a  will  made  in  pencil, 
see  Altbrations. 

PENDING  SUIT  (ADMINI- 
STRATION). 

Ste  Abministration,  1. 

•  -  .■' 

"^PERSONAL  ANSWERS. 

iKpr  AnairBRa. — Pbocess    (Ser- 
vice of). 

PLEADING. 

See  Adultery,  1»  2. — Articles, 
1,  fi. — ^Evidence,  12,  13, 14. 

J.  In  a  testamentary  suit,  a  variety  of 
alight  drcumstances  are  pleadable, 
where  the  case  set  up  by  the  other 
party  is  (^rged,  by  the  party 
pleading,  as  a  case  of  fraud.  Ge- 
neral rules  as  to  pleading  iu  such 
cases.  Locke  v.  Dtnntr,    353.  362 

8*  It  is  desirable  to  compress  allega- 
tions into  the  narrowest  possible 
compass  within  which  all  relevant 
facts  can  be  fairly  and  adequately 
8tated4— especially  iu  cases  which 
necessarily  spread  into  a  great 
quantity  of  matter.  Rules  where- 
by a  too  diffuse  mode  of  pleading, 
fenerally,  may  be  avoided.      Ih. 

36&S64 


PROCESS  (SEBVIGB  OF). 

PLENE  ADMINISTRAFIT. 

See  Imtbktory. 

Opposite  probabilities  as  to  a  piene 
admntUravii  stated  and  enmined. 
RUcMe  V.  R&s.      Page  147, 148 

POOLE. 

A  Royal  Peculiar.    See  Appeal,  4. 

POPISH  PRIEST. 

Alleged  nullity  of  a  maniage  in  Ire- 
land, by  reason  of  its  celebration 
by  a  Popish  priest,  held  not  to  be 
sustained.     Sieadman  ▼.  Pomell. 

58 

PRACTICE. 

Ses  Adultery,  2. — ^Answerb,  1, 
2. — Citation,  1,  2.  —  Costs. 
Process  (Sbrvicb  of). 

Old  rulex  of  practice  which  are  con- 
sonant to  reason  and  analogy,  and 
have  undergone  no  authoritative  al- 
teration, ought  to  govern  the  prac- 
tice of  courts  at  me  present  day. 
Durant  y.  Durant.  118.123 

PRESUMED  ABANDONMENT 
OF  WILL. 

See  Attestation  Clause,  l,  2. 
Instructions,  2.  —  Unexe- 
cuted Will. 

PROCESS  (ERRONEOUS). 

See  Costs,  S. — Signiiicayit. 

PROCESS  (SERVICE  OF). 

Whatever  is  to  be  done,  peraonatlif, 
by  the  party  principal  in  a  cause, 
requires,  in  strictness,  a  persotial 
service  of  the  notice,  or  decree  for 
doing  it,  upon  the  party  principal. 
Hence  the  service  of  a  *^  decree 
for   answers,"  upon    the  prodor 


RATE  (CHURCH). 

(though  a  snfScient  service  of  it  for 
some  purposes;,  p.  1€1.)^U  not  jus- 
tify the  Court  in  putting  the  princi' 
pal  in  oontempt,  if  those  answers 
are  not  brought  in.  Durani  v. 
Durant.  Page  114 

PROHIBITION. 

Application  for  a  pr<Aibition  to  re- 
strain the  Consistory  Court  of  Lon- 
don from  proceeding  in  a  suit,  re- 
jected    by    the    Vice-Chancellor* 
Chichester  v.  Donegal.  19|  n. 

PROOF. 

See  Evidence^— Mabbiagb,  S. 

llie  bnrthen  of  proof  ordinarily  rests 
with  parties  setting  up  the  affirma- 
tive of  any  question.  Soph  v.  jtt- 
kiraon.  163 

PROOFS* 

1.  In  criminal  proceediif  s^  the  Court 
will  examine  the  proofs  with  the 
strictest  possible  attention^  in  order 
to  give  the  defendant  the  benefit  of 
any  defect  or  failure  of  evidence ; 
especially  where  he  is  undefended 
by  counsel.      Sounder  v.  Davies. 

2.  The  Court  always  expects  the 
proofs  to  be  precise  in  ex  parte 
matrimonial  suits.  Bridgwater  v. 
Crutchley.  474 

PROTESTANTS. 

Alleged  marriage  of,  in  Ireland,  by  a 
Popish  priest,  ^feMARBiAos,  1. 

RATE  (CHURCH.) 

libel  pleading  a  church  rate,  includ- 
ing '^  stock  in  tradct"  admitted  to 
proof  by  the  High  Court  of  Dele- 
gates. See  Miller  v.  Bloomfield^ 
perM. 


RECOGKirtONS. 

Effect  of  recognitions  of  lestamen: 
tary  papen,  what,  207.  Supposed, 
stated,  and  examined.    .Pages  £07. 

212 
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RELEAS;&  QF  COSTS,  , 


See  Co»Ts,  >d.' 


i    *t 


REPAIRS  (CBURdiS; 

See  Ratb. 

RE-PUBLICATloiJ'  OF  WII^L. 

See  Codicil,  I.        . 

The  re-publication  of  a  wiH  is  tanta- 
mount to  the  making  bf  tlite'^ill 
de  novo.  Consequently,  upon  the 
universal  principle,  dat  qf  any 
number  of  wills,  the  last  and  latest 
is  that  in  force,  it  revob^'Haftwill 
of  a  date  prior  to  that  of  the  re- 
publication.   Rogers  r.P&i&.  S8 

RESCINDING  THE  CONCLU- 
SION OF  A  CAUSK 

■ 

Quare,  whether  the  Const  bas  power 
to  rescind  the  conclu^oo  of  a  esuse 
after  sentence,  against  the  sense  and 
consent  of  the .  pptfty  Jbr  whom 
that  sentence  was  given«  ^hotnas 
V.Maud.  481 

RESIDENCE.' 
See  Citation,  4. 

RESTITUTION  OF  CONJU- 
GAL RIGHTS. 

See  AouLTERYf  fi> 


I 


REVIEW,  COMMISSION  OF. 

1.  Commission  of    review    in    Sir 
George  Sa^riU^-s  casei-^-frawds  tbit 


070  SAMTTT. 

influrtcrf  the  diicredoo   of  the 

Crown  in  granting.     Page  413,  n. 

fi.  In  the  CMC  olMatihems  v.  Warner. 

159, 160,  n. 

BEVOCATION  OF  WILL. 

&eCoj>iciL. 

QoeitioDt  -of  retocation  are  all,  to 
•ome  eatent,  qaestions  of  intention. 
Hcace  teatamentaiy  instniments 
(regularly  executed  ones,  in  parti- 
cular) are  Tiardly  to  be  deemed  re- 
yckei  by  mere  inference,  and  im- 
piicadony  under  any  circumstances ; 
but  certainly  not,  under  circum- 
atancea.  tending  to  shew  that  the 
testator's  iiUeniion  was  noi  to  re- 
voke them.  Upon  this  principle, 
where  A.,  by  a  sixth  codicil  to  his 
W|ll| ''  confirmed  and  re-published'' 
bis  said  will,  and  '*  the  several  co- 
dicils thereto,  [specifying  tzco,  by 
theyr  dates^  anci  omitUiM|  an^  men- 
tion of,  or  reference  or  allusion  to, 
either  of  the  other  three],  this  held, 
under  the  circumstances,  not  to 
amount  to  any  revocation  of  either 
of  the  other  three.  Smith  v.  Cun- 
ednghanu  448 

nOGATIO  TESTIVM. 

Sse  KuNCUPATiYB  Will. 

**  listen,  all  of  you,  what  I,  Eliza- 
beth Jones,  do  say,''  &c.  Quare, 
whether  a  sufficient  ''  rogatio  tes- 
tium,''  within  the  statute  of  Frauds. 
Le  Mann  v.  BomalL  394 

ROYAL  WILLS. 

See  JuBisDicTioN. — King's 
Pboctor. 

SANITY. 

fiSf  CAFACITT.-*-JMaAlllTT,    1,    2. 


SUSPfiNSlON. 

SERVICE  OF  PROCESSw 

See  Procbss. 

SIGNIFICJFIT. 

A  eignificavii  not  stating  Ae  nature  of 
the  came,  &c.  so  as  to  fix  this  within 
the  jurisdiction  of  the  EcclesiasUcal 
Court,  &c.  radicallydefective.  Aut- 
ten  V.  Dygger.  P^g€  907 

STATUTES. 

1 1  Hen.  7.  c.  12.  p.  125.— 61  Hen.  8. 
c.  5.  p.  265.--ft3  Hen.  8.  c.  9* 
p.  17;  c.  15.  p.  5287w— 24  Hen.  8. 
c.  12.  p.  108.  264.-5  &  6  Ed.  6. 
c.  4.  p.  g6.*-15Eli2.  c  12.  p.  320. 
43  Eliz.  c.  2.  p.  511.— 13  &  14 
Gar.  2.  c.  4.  p.  103.— 22  8c  23 
Car.  2.  c.  1.0.  p.  265.— €9  Car.  2. 
c.  3.  p.  389.-6  &  7  Wm.  3.  c.  6. 
p.*  73-— 7  &  8  Wm.  3.  c  35.  p.  73. 
10  Anne,  c.  19*  p.  73. — 12  Geo.  1. 
Ir.  c.  3.  p.  73. — 2  Geo.  2.  c.  28. 
p.  125.-9  Geo.  2.  c  36.  p.  38.— 
19  Geo.  2.  c.  13.  Ir.  p.  59.— 
26  Geo.  2.  c.  33.  pp.  9*  16.  28. 
gs.  94.  289.  312.  473.  479-— 
39  &  40  Geo.  3.  c.  88.  p.  272.— 
53  Geo.  3.  c.  127*  pp.  108.  114. 
308.— 58  Geo.  3.  c.  09>  p.  471.— 
3  Geo.  4.  c.  75.  pp.  28. 94.  312. 
479. 

STOCK,  LIABIUTY  OF, 

To  payment  of  church  rate,  see  Rate. 
To  payment  of  poor  rate.     511,512 

SUDDEN  DEATH. 

See  Imperfect  Papers,  2. 

SUSPENSION. 

1.  Suspension  of  a  person  in  boly 
orders  for  habitual  dniukenness,pro- 
faueness,  &c.  Sounder  v.  Davies, 
29K    Dicki  y.  Uuddeifgrd.    298 


2.  A 
dent  of. 


WIFE, 
of 


Page  299 


TOMB. 
See  Monument. 

VERDICT. 

Verdict  againit  the  adulterer  pleaded 

in  H  gait  for  a  divorce,  by  renon  of 

the  wife's  adultery— and  effect  of. 

Best  V.  Beit.  438 

VESTRY  (NOTICE  OF.) 

See  FhcvhTY. 

UNEXECUTED  WILL. 

An  unexecuted  will  may  be  pronounc- 
ed for>  though  the  testator  delayed 
to  execute  it  for  two  months  after 
it  had  been  fair  copied  for  eiecu- 
tion — under  circumstances  deemed 
sufficient  to  rebut  the  oTdinary  pre- 
sumption of  abandonment  created 
by  such  delay^  tVarburtoH  * .  Bur^ 
TOWS.  '  383 

WIDOW. 

Uwaily  preferred  to  next  of  kin  in 
grant  of  administration,  and,  not- 
withstanding her  having  married 
agaio.    Webb  v.  J^eedham.        494 

WIFE. 

See  Adulteev,  1.  3,— Cruelty, 

},i. — Feme  Covbet. 


WlTJl^^.  571 

WILL.    , 

1.  If  a  will  ii  before  th»  Court,  tGi 
validity  of  which  ia  adiniUed,  .mm 
Court  will  pronounce  for  it  in  pre- 
ference to  an  all^d  subsetjuent 
will,  of  the  getiuinen^v  of  whicliit 
entertains  any  seriotu  doutrtSi       -*' 

For  the  principle*  «pDn  whidi 
Courts  of  probkte  proceed,  \vhere 
the  inquiry  is,  wheUier  4a  asserted 
will  wa«  or  was  not  the  act  of  tha 
alleged  testator,  see  Sap/i  v.  Aikitir 
ton.  Page  102,  et  seq.per  tot. 

2.  The  Court  may  pronounce  in  favor 
oivaadmUted  former  will,  without 
deciding,  affirmaiivei^,  that  an  al- 
leged latter  one  {though  denied  to 
be  the  ttUator't  act,  at  all)  is  a  furr- 
gery.     Ibid.  ,     183 

WILL*  DESTRUCT19:?  ctj^l;; 

^  DB5TBCCTI0IH.  t-v      -.y 
■     .  '..  ..(i     I,.,;. 

WILL  (NUNCUPATIW.)     ■ 

&cNuHcwpATiTit'ljfiLi.  ■^"' 

WILL  (ROYAUii^^;    J;] 
See  JuaiSDicTioM.— J5jii«'«  - . 

PbOCTOR.  .  ,»    1.1.. 


WILL  (UNEXECU^Ep,^^ 
iSee  Unexecuted  Will. 

WITNESS. 
$»Etidemcb> 


BNIt    OF    THB    FIEST    VOLUME. 


\8.  B400XE,  PriPler.  .        ,  ,        ■  j  » 

Paternoster  H»w,  Lo"**<        ' '  ■'  *  '  5  *  1  *  ..'  t 


ERRATA. 

Page  31,  line  ST,  for  "  m  ill  hudt,"  md  ■'  m  all  hindi." 

39,  liuo  M,  for  "  Sirt  of  July,"  read  "  lat  of  July," 

40,  line    6,  for  "  foraied,"  md  "  fouuL" 
49,  line    8,  for  "  tlmjr*,"  read  "  ilrtady." 

61,  line  18,  for  "  and  may  be  coDTenient."  read  "  and  il  May  b« 
1 15,  line    1,  for  "  TUi  ta  an  appeal,"  read  "  Tbii  it  an  appeal." 
IM,  line  16,  for  "  places  whieh,"  read  "  place*  ta  which." 
196,  lait  line,  for  "  do  mart  unimpartaov  read  "  no  i 
S33,  line  15,  (tt  "  Impnunnx,*  read  "  inpngning." 
ISf,  line  14,  (in  the  nolei)  for  "  parties  kninf  lost,"  r«ad  "  parliea  fa 
tsr,  tine  14,  for  •■  affidavit,"  read  '■  affidaTiti." 
MO,  line  10,  itU  tbe  words  "  and  hear." 
S8t,  line  tt,  for  "  repcUing,''  read  "  r^ecUng.*' 
SM,  line  »i,  for"  reT»I»»£le,"  read  "  retolTable." 


( 
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